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PETITION FOR PARTIAL STAY 
 
Pursuant to 47 C.F.R. §§ 1.41 and 1.43, the United States Telecom Association 

(USTA)1 requests that the Federal Communications Commission (FCC or Commission) 

stay the enforcement of paragraph 134 of the Report and Order (Order) released on 

August 19, 2004 in the above-captioned proceeding2 pending reconsideration. 3  The 

Commission’s requirement in paragraph 1344 that wireline local exchange carriers 

(LECs) report as “outages” those events in which a DS3 that is part of a protection 

                                                 
1 USTA is the nation’s oldest trade organization for the local exchange carrier 

industry.  USTA’s carrier members provide a full array of voice, data and video services 
over wireline and wireless networks. 

2 New Part 4 of the Commission’s Rules Concerning Disruptions to 
Communications, Report and Order and Further Notice of Proposed Rulemaking, ET 
Docket No. 04-35, FCC 04-188 (rel. Aug. 19, 2004) (Order). 

3 USTA intends to file a petition for reconsideration of the requirement that is the 
subject of this Petition for Partial Stay.  Because the Commission failed to allow an 
opportunity for notice and comment on reporting of DS3 simplex events, USTA is 
entitled to file a petition for reconsideration relying on facts not previously presented to 
the Commission because consideration of the facts is required in the public interest. See 
47 C.F.R. 1.106(c)(2) and 47 C.F.R. 1.429(b)(3). 

4 See Order at ¶ 134, stating, “We therefore require that DS3s that switch to 
protect be counted in DS3 outage minutes until such time as the DS3s are restored to 
normal service, including protection.”  
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scheme that switches to protect mode5 is not only procedurally improper because it 

violates the Administrative Procedure Act (APA), but it is also substantively inequitable 

because it imposes significant administrative burdens and costs on providers without 

providing any countervailing benefits.  To avoid significant harm to the members of 

USTA and to preserve a system of network outage reporting that is consistent with the 

Commission’s own rules and definitions, the Commission should grant the requested 

stay.  As demonstrated below, USTA satisfies the four-part test to justify a stay. 

INTRODUCTION AND SUMMARY 

The Order significantly expanded the reporting obligations previously imposed on 

wireline providers.  As discussed below, the requirement adopted in paragraph 134 is 

procedurally defective and particularly burdensome for USTA’s members.  Requiring 

LECs to report DS3 simplex events as “outages” is an unprecedented requirement that (1) 

was not properly noticed in the initial Notice of Proposed Rulemaking (NPRM),6 (2) does 

not satisfy the FCC’s own definition of an “outage,” because it does not result in a 

degradation in customer service, and (3) would impose a significant administrative 

burden on the industry with no countervailing benefit.   

                                                 
5 The switching of a DS3 that is part of a protection scheme such as a 

Synchronous Optical Network (SONET) ring is referred to throughout this petition as “a 
DS3 simplex event.”  A DS3 simplex event occurs when a DS3, which is engineered with 
a fully redundant protection scheme, switches to the redundant DS3 in the protection 
scheme. 

6 New Part 4 of the Commission’s Rules Concerning Disruptions to 
Communications, Notice of Proposed Rulemaking, ET Docket No. 04-35, FCC 04-30 
(rel. Feb. 23, 2004) (NPRM). 
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USTA has gathered sworn statements from six of its members, ranging from large 

to modest-sized companies, regarding the burdens imposed by the new requirement to 

report DS3 simplex events.  The combined estimate from these six companies alone to 

comply just with the DS3 simplex event portion of the Order is tens of millions of 

dollars.  Both BellSouth Telecommunications, Inc. (BellSouth) and Verizon estimate that 

complying with the new DS3 simplex event reporting requirement would cost each 

company well over $5 million annually.7  ALLTEL Corporation (ALLTEL) anticipates 

that the cost of adding new connectivity throughout its network to comply with the new 

requirement will be over $2 million. 8  USTA’s smaller member companies will have to 

make even bigger expenditures to make their networks compliant with the new 

requirement.  Frontier and Citizens ILECs (Frontier), for example, estimate that it would 

cost more than $16 million to reconfigure the Frontier network to comply with the new 

requirement.9  Iowa Telecommunications Services, Inc. d/b/a Iowa Telecom (Iowa 

Telecom) estimates that it will incur expenses as high as $16 million to reconfigure its 

network to accommodate the new DS3 simplex event reporting requirements.10   

These estimates are in stark contrast to the FCC’s Final Regulatory Flexibility 

Analysis, which concludes that “the only burden associated with the reporting 

requirements will be the time required to complete [the three stage] reports” and that the 

total annual costs for each carrier would be only $41,600.11  Moreover, the FCC’s 

analysis fails to account for the upfront capital and human resource expenditures needed 
                                                 

7 BellSouth Affidavit ¶ 13 and Verizon Declaration ¶ 5. 
8 ALLTEL Affidavit ¶ 8. 
9 Frontier Affidavit ¶ 10. 
10 Iowa Telecom Affidavit ¶ 9. 
11 Order, Appendix D ¶ 24. 
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to update hardware and software and train staff in order to begin complying with the new 

rule.   

In addition, the Commission has significantly underestimated the number of 

reports that likely would be filed if the DS3 simplex event reporting requirement 

becomes effective, which also leads to an under-counting of the costs and burdens 

associated with the new requirement.  The Commission estimated that for all new rule 

changes, the total number of reports from all reporting sources combined would be 

substantially less than 1,000 annually.12  If the Commission allows the new DS3 simplex 

event reporting requirement to take effect, however, some USTA members may have to 

file hundreds or even thousands of additional reports per year per carrier just regarding 

DS3 simplex events.13  In addition to USTA members, other carriers likewise have 

expressed concerns about similar burdens.14  

As demonstrated below, USTA can easily prove the four elements considered in 

granting a stay: (1) the likelihood of success on the merits, (2) the likelihood of 

irreparable injury absent relief to the party seeking the stay, (3) the absence of harm to 

                                                 
12 Order ¶ 168 (emphasis added). 
13 See, e.g., BellSouth Affidavit ¶ 12; Verizon Declaration ¶ 3; SBC Affidavit ¶ 

11; ALLTEL Affidavit ¶ 7. 
14 See, e.g., Letter from Dennis Guard, MCI, to Marlene Dortch, FCC, ET Docket 

No. 04-35, at 1 (filed Nov. 16, 2004) (implementing new rule regarding “protect-path 
routing” “could result in thousands of additional outage reports” which “would drain 
valuable resources while providing the Commission with information of questionable 
value”); Letter from Michael Fingerhut, Sprint, to Marlene Dortch, FCC, ET Docket No. 
04-35, at 2 (filed Nov. 8, 2004) (estimating that such reports “could number in the several 
hundred if not thousands each month”). 
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third parties if the stay is granted, and (4) the public interest in granting the stay.15  

Because of the procedural infirmities of the requirement in paragraph 134 and the severe 

harm that will be imposed upon USTA members and others if this new service outage 

reporting obligation is permitted to take effect, USTA respectfully requests that the 

Commission grant the requested stay pending reconsideration of the Order, or, in the 

alternative, that it issue a Further Notice of Proposed Rulemaking (FNPRM) asking for 

comment on the benefits and burdens of implementing the reporting requirement set forth 

in paragraph 134 and stay the effect of paragraph 134 pending conclusion of that 

FNPRM.  USTA further requests that the Commission grant this stay petition as soon as 

possible, but in any event no later than the effective date of the Order. 

DISCUSSION 

I. USTA is Likely to Succeed on the Merits Because the Commission’s Decision 
Contains Serious Procedural and Substantive Deficiencies.  

A. The Commission Did Not Provide Proper Notice of the DS3 Simplex 
Reporting Requirement.  

 
The Commission’s adoption of the DS3 simplex reporting requirement was not 

based on an adequate record because the industry did not have any warning or notice that 

the Commission was considering such a requirement.  Nowhere in the NPRM is there any 

indication that the Commission was considering adoption of such an obligation.  While 

the NPRM put parties on notice of the proposed 1,350-minute threshold for DS3 outages 

(counting only “working” DS3s), neither the text of the NPRM nor the proposed rules in 

Appendix A refer to any proposal to establish a reporting requirement for DS3 simplex 
                                                 

15 See Virginia Petroleum Jobbers Ass’n v. FPC, 259 F.2d 921, 925 (D.C. Cir. 
1958).  See also Telephone Number Portability, Order, 18 FCC Rcd 24664, ¶ 4 and n. 4 
(2003) (citing Virginia Petroleum). 
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events.16  Furthermore, as explained in Section I.B. below, it is not clear that the 

Commission properly adopted the reporting obligation imposed in paragraph 134 because 

the Order contains no rules implementing the obligation. 

In instituting a rulemaking proceeding, the Commission is obliged to provide the 

public with adequate notice of the subject matter and issues involved so that interested 

parties can assess the impact of the Commission’s proposals and provide meaningful 

comment.  The Commission’s decision in paragraph 134 of the Order requiring reporting 

of DS3 simplex events violates the APA because it was not made after proper notice and 

opportunity for comment.17 The Commission’s failure to provide adequate notice in the 

NPRM before adopting the requirement in paragraph 134 constitutes procedural error 

requiring vacatur.18  The lack of notice prevented USTA and other interested parties from 

developing a record on the burdens that would follow from requiring reporting of these 

DS3 simplex events.19  Had the Commission adhered to the APA and issued proper 

notice, such issues could have been addressed comprehensively.  As discussed below, the 

lack of notice here will cause substantial harm to USTA’s members because they were 

deprived of the opportunity to point out the burdens that will be placed on them by the 

reporting requirement in paragraph 134.   
                                                 

16 See Order ¶¶ 47-48; Appendix A (Proposed Rule 47 C.F.R. § 4.9.(f)). 
17 See 5 U.S.C. § 553(b).   
18 See Sprint Corp. v. FCC, 315 F.3d 369, 376-77 (D.C. Cir. 2003); Order, Sprint 

Corp. v. FCC, Nos. 01-1266 et al. (D.C. Cir. Apr. 1, 2003) (clarifying that failure to 
provide notice would require vacatur of rule). 

19 See NPRM ¶ 129.  Indeed, the only record mention of DS3 simplex events at all 
were references made by USTA and others to the appropriate standard for DS3 reporting.  
USTA recommended that the threshold be set at 48 DS3s out of service for 30 minutes or 
more within a “communications infrastructure that did not switch to protect.”  See USTA 
Comments at 23.  USTA did not discuss whether switching to a protect path should be 
reported as an outage because the Commission did not raise the question. 
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Moreover, even if the damage to USTA members were not as great, the 

Commission may not defend its position by claiming that its procedural error was 

harmless.  Failure to adhere to the notice requirements of the APA mandates reversal as 

long as there is “any uncertainty at all as to the effect of that failure.”20  In this respect, 

USTA “need not” identify “additional arguments” or “considerations it would have raised 

in a comment procedure.”21  Rather, it is enough to establish that the effect of the FCC’s 

procedural failings “is uncertain.”22  USTA clearly satisfies this standard.  By proceeding 

without issuing proper notice, the Commission constrained USTA’s and others’ ability to 

propose solutions that would have enabled the Commission to proceed in a balanced, less 

burdensome fashion.   

B. A DS3 Simplex Event Does Not Constitute an “Outage” Under the 
Commission’s Own Definition. 

 
Although the Order expresses an intention to require carriers to file reports in the 

event of a DS3 simplex event, the final rules that address DS3 reporting requirements 

apply only in the event of an “outage.”23  By the FCC’s own definition, the switching to 

protect of a DS3 in a SONET ring is not an “outage.” The FCC defines the term “outage” 

as “a significant degradation in the ability of an end user to establish and maintain a 

channel of communications as a result of failure or degradation in the performance of a 

                                                 
20 Sugar Cane Growers Coop. of Florida v. Veneman, 289 F.3d 89, 96 (D.C. Cir. 

2002) (citing McLouth Steel Prods. Corp. v. Thomas, 838 F.2d 1317, 1324 (D.C. Cir. 
1988)). 

21 Id. at 96-97 (noting that such a requirement would “eviscerate[]” section 553). 
See Sprint, 315 F.3d at 377 (“a showing of actual prejudice is not required” in a notice 
claim under section 553).   

22 Sprint, 315 F.3d at 377. 
23 Order, Appendix B, §4.9(f). 
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communication provider’s network.”24  When a DS3 is part of a protection scheme such 

as a SONET ring, it will switch to a protect path within a fraction of a second when there 

is a failure in the primary path with no impact on the service provided to the customer.  

Although the Commission correctly recognized that in a DS3 simplex event, “the 

communication services being provided over the DS3 will not be immediately affected,” 

it nonetheless ordered that DS3s that switch to protect be counted in DS3 outage minutes 

until the DS3s are restored to normal service.25   

The Commission analogizes this situation to a twin-engine airplane losing power 

in one engine, arguing that if one engine fails the plane continues to fly but in an 

impaired state.26  This is not an apt analogy because, unlike the twin engines of an 

airplane, the multiple paths of a SONET ring are not designed to carry the same traffic 

simultaneously but to re-route traffic.  A SONET ring’s protection scheme is engineered 

to minimize the impact on customer service.  The design of the circuit is synchronous, 

and, therefore, customers experience no impact on service when a circuit switches to 

simplex mode.  In other words, a DS3 simplex event is a non-customer-affecting event.   

The requirement in paragraph 134 ignores the fact that there is no impact on the 

customer, no call failure, and no service degradation when a DS3 in a SONET ring 

switches to protect.  When this occurs, the customer is still able to establish and receive 

communications without any deterioration or impairment of service.27  DS3s that are part 

                                                 
24 Order, Appendix B, §4.5(a). 
25 Order ¶ 134 
26 Id. 
27 See International Engineering Consortium, on- line tutorial regarding SONET 

rings, http://www.iec.org/online/tutorials/sonet/index.html at 6, stating “Multiple 
[add/drop multiplexers (ADMs)] can be put into a ring configuration for either 
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of a protection scheme such as a SONET ring are designed to switch to protect mode 

when one path of a SONET ring fails.  This network configuration is deliberate and is 

intended to avoid a true “outage” in which a customer’s service is affected.  By using 

SONET rings and redundant facilities in networks, providers are able to minimize 

service-affecting outages.  Thus, the switching of a DS3 in a SONET ring to protect 

mode constitutes normal operation and is not an “outage” under the Commission’s own 

definition. 28  

As demonstrated above, USTA is likely to prevail on the merits.  The requirement 

to report DS3 simplex events as “outages” is procedurally improper because of the 

Commission’s failure to provide for proper notice and comment as mandated by the 

APA.  Moreover, the final rules do not implement the DS3 simplex event reporting 

requirement set forth in the Order because a DS3 simplex event does not meet the FCC’s 

own definition of an “outage.” 

II. USTA Members Will Suffer Irreparable Harm Absent a Stay Because the 
Order Will Impose Enormous  and Costly Administrative Burdens on Them 
Without Any Countervailing Benefit. 
 
Although not an “outage,” as defined by the Commission or the final rules, 

according to paragraph 134 of the Order the switching of a DS3 in a SONET ring to 

protect mode would have to be reported.  This requirement will generate an 

overwhelming number of new reports for which the Commission has not accounted.  In 

                                                                                                                                                 
bidirectional or unidirectional traffic.  The main advantage of the ring topology is its 
survivability; if a fiber cable is cut, the ADMs have the intelligence to send the services 
affected via an alternate path through the ring without interruption.”   

28 See Order ¶ 48.  Nor does the switching to protect of a DS3 in a SONET ring 
fall under the definition of “communications disruptions” found in 47 C.F.R. § 63.100(c) 
because it is not a customer-affecting event. 
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its Final Regulatory Flexibility Analysis, the FCC estimates “that the total number of 

reports, from all reporting sources combined, will be substantially less than 1,000 

annually”29 and that the total annual costs for each carrier would be only $41,600.30  

USTA attaches to this petition sworn statements from six member companies, which 

demonstrate that the Commission significantly underestimates the total number of reports 

that will be generated under its new reporting rules and the costs involved in complying 

with the new requirement.   

The added burden and expense for USTA’s members principally come in two 

categories.  First, the number of reports due from many companies is projected to rise far 

beyond the Commission’s estimates.  In fact, reports of DS3 simplex events by several 

companies individually will match or exceed the Commission’s estimates of all reports for 

all causes by all companies.  Second, some companies, particularly smaller companies, will 

have to spend large sums to alter their systems to make the type of reporting required by 

the Commission possible.   

BellSouth provides a good example of the first category of additional expense.  

BellSouth currently files approximately 20 outage reports each year.  Taking the new rules 

into account, it estimates that this number would rise to at least 150 reports without the 

inclusion of DS3 simplex events.  Based on an analysis of six months of historical data, 

BellSouth estimates that the number of DS3 simplex events that would meet the FCC's new 

reporting rules would be approximately 1,011 per year.31  Of these, only 0.3% to 0.4% 

would escalate to true customer-affecting outages.  BellSouth expects that the average DS3 
                                                 

29 Order, Appendix D ¶ 28. 
30 Id. ¶ 24 
31 BellSouth Affidavit ¶ 12. 
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simplex event would require 72 hours of labor to process.32  Multiplying this figure by the 

1,011 projected annual events yields 72,792 hours, or approximately 36 man-years, of 

labor,33 which would result in additional annual estimated costs to BellSouth of $5.82 

million34 to treat DS3 simplex events as reportable disruptions.   

Similarly, in 2003, Verizon filed a total of 19 outage reports pursuant to 47 C.F.R. § 

63.100.35  Verizon estimates that the addition of the DS3 simplex reporting requirement 

would require it to file close to 1,000 additional outage reports, thus increasing the number 

of reports Verizon must file between 5000% and 7000% annually.36  Verizon estimates that 

compliance with the new DS3 simplex reporting requirement would cost it approximately 

$5.5 million annually.37 

SBC Communications Inc. (SBC) projects an even larger number of reports based 

on its analysis of DS3 simplex event data.  SBC currently files an average of 33 outage 

reports per year.  SBC estimates that it would have to file approximately 3,500 reports 

per year for DS3 simplex events.38  Furthermore, it estimates that, based on its 

experience, complying with current reporting requir ements, each report would require an 

average of 90 management man-hours for investigating, compiling information, and 

filing.39   

                                                 
32 Id. ¶ 13. 
33 Id. 
34 Id. 
35 Verizon Declaration ¶ 3. 
36 Id. 
37 Id. ¶ 5. 
38 SBC Affidavit ¶ 11. 
39 Id. ¶ 16. 
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ALLTEL reports that it filed only four outage reports last year.40  To comply with 

the new DS3 simplex event reporting requirement, it would have to file approximately 

200 additional reports.41  ALLTEL estimates that of these 200 events, only ten would be 

likely to result in customer-affecting events, most of which would not meet FCC 

thresholds for reporting. 42  ALLTEL anticipates that compliance with the new DS3 

reporting requirement would require new connectivity throughout its network to 

determine in real time when a redundant path has been activated, a capability that would 

take about one year to complete at a cost of over $2 million.43   

Other smaller USTA member companies will also be greatly harmed by the new 

DS3 simplex reporting requirement.  These companies will have to undertake enormous 

capital expenditures to make their networks compliant with the new requirement.  

Frontier, for example, estimates that it would cost more than $16 million to reconfigure 

the Frontier network to make it possible for DS3 simplex events to send alarms to 

Frontier’s network operations center.44  This estimate does not include the costs of hiring 

new employees to monitor the additional alarms that would be necessary.  Frontier has 

more than 1,000 central offices that are not manned, and Frontier’s alarms for DS3 

simplex events generally are not transmitted beyond the office in which the electronics 

are located.45  Due to the unmanned central offices and local alarms, Frontier cannot 

always know the exact moment when a DS3 simplex event occurs.  Absent network 

                                                 
40 ALLTEL Affidavit ¶ 7. 
41 Id. 
42 Id. 
43 Id. ¶ 8. 
44 Frontier Affidavit ¶ 10. 
45 Id. ¶ 9. 
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reconfiguration, which would take a year to accomplish, Frontier would have to 

hire thousands of new employees to monitor DS3 simplex alarms in each central office 

on a 24 hour basis.46   

Like Frontier, Iowa Telecom estimates that it will incur expenses as high as $16 

million to reconfigure its network to accommodate the new DS3 simplex event reporting 

requirements.47  Iowa Telecom states that it has limited resources to make transport and 

switching improvements in the next few years, and even under the most favorable 

circumstances, it would take the company three to five years to comply with the DS3 

simplex event reporting requirement.48  

If the Commission’s reporting requirement for DS3 simplex events is allowed to 

take effect, USTA members will be significantly harmed should the Commission later 

eliminate or modify this requirement because they will have incurred significant expense 

to comply.  Not only will they have had to modify their systems, they will have had to 

implement new procedures and hire additional personnel to track DS3 simplex events.  

Accordingly, to avoid irreparable harm to USTA’s members, the Commission should 

grant this petition for stay. 

III. No Significant Harm to Third Parties Will Result From a Grant of the Stay. 

A partial stay of the order does not pose any cognizable harm to third parties.  The 

issuance of a stay pending reconsideration will merely preserve the status quo and harm 

neither consumers nor others who legitimately rely on outage reporting information.  As 

demonstrated above, a customer’s service is not impacted when a DS3 in a SONET ring 
                                                 

46 Id. ¶ 12. 
47 Iowa Telecom Affidavit ¶ 9. 
48 Id. 
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switches to protect.  In fact, as SBC notes, its customers experience no impact to service 

when a circuit is switched to simplex mode because the switch takes fewer than 50 

milliseconds.49  Not reporting DS3 simplex events will not pose any harm to third parties.  

Public safety is not threatened by DS3 simplex events.  DS3 simplex events have no 

effect on homeland security.  In addition, service providers would still be subject to all of 

the other new and modified reporting obligations, and the Commission would have 

reports as required under all of these other rules.  Therefore, staying the effective date of 

this discrete rule will not harm consumers or jeopardize homeland security. 

IV.  The Public Interest Favors Grant of a Stay. 

Finally, the public interest favors a stay.  As demonstrated above, requiring 

reporting of DS3 simplex events will cause enormous harm to USTA member companies 

who will be forced to spend millions of dollars to become compliant with a new rule that 

does not benefit their customers whose service is not affected by DS3 simplex events in 

the first place.  It is arbitrary and capricious for the Commission to impose such a burden 

when doing so yields no benefit.   

A stay will forestall the expense, disruption, and administrative burdens that 

USTA members would face as a result of premature implementation of the Order.  It is 

reasonable to allow providers to avoid the expense and burden of modifying networks, 

developing new reporting processes, and hiring additional personnel to satisfy this new 

reporting obligation while the Commission reconsiders its decision.  Moreover, the 

limited scope of the stay weighs strongly in favor of granting it. 

                                                 
49 SBC Affidavit ¶ 6. 
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CONCLUSION 

As shown above, USTA members will suffer enormous economic and 

administrative harms if required to report DS3 simplex events.  Furthermore, USTA 

clearly meets the four-part test for a stay.  Therefore, the Commission should grant this 

petition and issue a partial stay pending reconsideration of the Order or, in the alternative, 

stay the effect of paragraph 134 pending conclusion of an FNPRM asking for comment 

on the benefits and burdens of implementing the reporting requirement set forth in 

paragraph 134. 
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EXHIBIT A 



Number of unique Fiber equipment items (per Web page 
may not be complete) 124
Total Number of Fiber equipment items (per Web page 
may not be complete) 2288

Number of unique Microwave equipment items (per Web 
page may not be complete) 32
Total Number of Microwave equipment devices (per Web 
page may not be complete) 336

Cost Per Smart Agent $10,000
Cost per each additional device $1,000.00

Number of Location Codes 1,500

Cost for Fiber smart agents                                                     124 X 10,000 = $1,240,000.00
Cost for replication for additional devices                                             (2288 -124) X 1000 = $2,164,000.00

Cost for Microwave smart agents                                                      32 X 10,000 = $320,000.00
Cost for replication for additional devices                                                (336 -90) X 1000 = $246,000.00

Cost for additional SUN servers to monitor alarms                                                    (100,000) X 2 = $200,000.00

Cost for additional license fees and maintance fees                                                    (200,000 X 1) = $200,000.00

Cost per Cordell ISD3000 unit $8,000
Number of Cordell units needed 1,500

Number of POTS lines need for Cordell units 3,000
Cost per POTS line                                                                     TBD                                        

Total Cost for Cordell units (minus POTS lines)                                                  (1,500 X 8,000)= $12,000,000.00
Cordell units would have to be places in the field because 
we do not have Lan capabilities to report the alarms in all 
offices.

Total Cost (minus POTS lines) $16,370,000.00
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