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Petition of Core Communications, Inc. for )
Forbearance Under 47 U.S.C. § 160(c) from ) WC Docket No. 03-171
Application of the ISP Remand Order )

RESPONSE OF QWEST CORPORATION

Qwest Corporation (“Qwest”) respectfully submits its response to the opposition filed by
Core Communications, Inc. (“Core”) concerning Qwest’s Petition for Reconsideration, filed on
November 10, 2004.'

L. INTRODUCTION

Core appears to totally misunderstand Qwest’s positions. Worse, the opposition that
Core has filed miscomprehends the applicable law.

Qwest’s Petition for Reconsideration is predicated on the theory that if the Federal
Communications Commission’s (“Commission”) Order’ did not deny the Core forbearance
petition in a timely fashion under Section 10(c) of the Communications Act, as amended, — and
Qwest makes no such concession — then Core’s petition was indeed granted by operation of law.
This is the only reasonable reading of the Communications Act, as amended. Qwest submits that
no such grant took place because the Commission acted within the statutory period. But Qwest’s
contingent petition is predicated upon the assumption that such a grant did in fact take place. If
this happened, the grant of Core’s forbearance petition is then clearly subject to reconsideration

pursuant to Section 405(a) of the Communications Act, as amended.

' Opposition of Core Communications, Inc. to Qwest Corporation’s Petition for Reconsideration,
filed Nov. 18, 2004.
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Section 405(a) permits reconsideration of any “order, decision, report or action . . . taken
in any proceeding by the Commission. . ..” As a result, there is absolutely nothing in the statute
that precludes Qwest, whose interests are adversely affected by any grant of the petition, either
directly or by operation of law, from seeking reconsideration of the grant of Core’s forbearance
petition that occurred by operation of law.

It is also clear that the putative grant of Core’s forbearance petition occurred under the
Communications Act, as amended, and that it therefore constituted an “action” by the
Commission that is subject to reconsideration. Put another way, a grant of forbearance under
Section 10(c) is not itself a “statute” and is not unreviewable simply because it was triggered by
a Commission action. As noted above, Core is absolutely correct that if the Commission did in
fact miss Section 10(c)’s statutory deadline for action on its petition, the petition has been
granted. However, such a grant is not insulated from the reconsideration provisions of Section
405 because it was made by operation of law instead of by actual written order of the
Commission.

Another clarification is necessary concerning the scope of Qwest’s contingent petition for
reconsideration. Qwest is not seeking a determination that the Commission may ignore the time
limits of Section 10(c) (although Qwest does not concede that these time limits were violated).
All Qwest seeks is that, if the grant of the Core forbearance petition was indeed made, this action
of the Commission be reconsidered under Section 405 of the Communications Act, as amended.’

With these facts in mind, Qwest turns to the specifics of Core’s opposition.

: Core cites several court decisions that could be interpreted as holding that Qwest could

not appeal a grant of a forbearance petition that had been made by operation of law under
Section 10(c). As is discussed below, this fact has no relevance to Qwest’s right to seek
reconsideration of a grant under Commission authority that adversely affects Qwest’s interests.



II. THE COMMISSION STILL HAS THE JURISDICTION
TO CONSIDER QWEST’S PETITION

Qwest’s Petition for Reconsideration is conditional, and is premised on the possibility
that a reviewing court might find that Core’s forbearance petition was “deemed granted” on
October 12, 2004, pursuant to Section 10(c) of the Communications Act, as amended. Qwest’s
Petition for Reconsideration points out that grant of the Core forbearance petition would
significantly adversely affect the public interest and would materially interfere with the
Commission’s efforts to create a rational intercarrier compensation regime. Qwest’s Petition for
Reconsideration assumes that the Commission failed to deny Core’s forbearance request in a
timely manner, and that it was granted through operation of Section 10(c), but that the grant is
subject to reconsideration.

In opposition, Core asserts that when the Commission permits a forbearance petition to
be granted by operation of law pursuant to Section 10(c), the petition is transformed into a set of
“rights” that “cannot be disturbed through reconsideration” thereafter, since they are “granted by
Congress.” Core therefore argues that since the one-year deadline for action on a forbearance
petition is “rigid,” the Commission has been “divested of jurisdiction,” now and forever, and that
it can never consider Qwest’s Petition for Reconsideration.”

The Commission must reject these legal arguments. Core’s assertions are based upon a
strange interpretation of the Communications Act that is both circular and self-referential. Core
is stretching the time limit specified in Section 10(c) to lengths that are far beyond the breaking
point of statutory construction. A close examination of the statutory language of Section 10(c) as
well as its legislative history shows that the Commission does have the jurisdiction to consider

Qwest’s Petition for Reconsideration if the conditions for reconsideration are met. In fact, Qwest

See Core opposition at 3.



has a statutory right to such reconsideration. If the Core forbearance petition has been granted
by operation of law, Qwest has a right to seek reconsideration of this grant and the Commission
has both the right and the obligation to act on that petition.

As Core correctly notes, Congress intended the one-year deadline specified in Section
10(c) to spur the Commission to action, and to issue timely rulings.” However, Core unduly
extends this basic and non-controversial principle by arguing that a default ruling under Section
10(c) is therefore an immutable act of Congress, with the vested force of the Communications
Act itself,’ and that such a “grant” establishes a set of rights that cannot be “defeated or
otherwise disrupted” by the Commission for any reason, presumably until the end of time.’
Section 10(c) says no such thing. Nor does the legislative history of the provision. There is no
indication in any language in the Communications Act or otherwise that would exempt a grant
by operation of law under Section 10(c) from the reconsideration provisions of Section 405.

A decision granted by operation of a statute is not a statute itself. As a consequence, a
default grant under Section 10(c) is still an act by the Commission, rather than a statute or a
divestiture of the Commission’s authority, and it is necessarily treated like any other
Commission ruling. If Congress intended otherwise, it clearly would have said so. But it did
not. Nothing in the statute or the legislative history to Section 10(c) states — much less implies —
that the timing mechanism specified in Section 10(c) is intended to be anything other than a
procedural limit. As the Joint Conference Committee stated in the legislative history to Section

10(c):
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New subsection (c) permits carriers to petition for forbearance and these petitions

shall be deemed granted if the Commission does not deny such petition within

one year of the Commission’s receipt of the petition. The Commission may only

extend this one-year time period for 90 days. The Commission can also approve

or deny the petition in whole or in part.
This statement is not written in code. It means what it says. By its own words, Congress
requires timely decisions by the Commission, and obligates the Commission to act on
forbearance petitions within the specified time limit. If action is not taken in a timely fashion, a
grant is made. That grant is subject to the same reconsideration rules as are applied to all other
Commission actions.’

In this context, what Congress does not say in the statute or in the legislative history is
also significant. Pointedly, Congress did not state at any time that a “grant” under Section 10(c)
is different than any other decision by the Commission, either by operation of law or by specific
action. Likewise, Congress did not state that it intended to carve a substantive exception in the
fabric of the Commission’s rulemaking authority, under which Section 10(c) decisions are
separate, sacrosanct and forever fixed (which would permit the Commission to enact new rules
without going through the processes spelled out in the Administrative Procedure Act, or to even
do so without the Commission issuing a decision at all). Since Congress did not provide, it is
clear that forbearance decisions issued under Section 10(c) are like any other type of
administrative rule issued under the Communications Act, as amended, and may be changed by
subsequent Commission rulemaking that comports with the Communications Act and the

Administrative Procedure Act. These facts do not render Section 10(c) meaningless, as Core

claims, nor do they destroy a set of vested statutory rights provided as a “remedy” by Congress.

* See Amendment of Parts 1 and 90 of the Commission’s Rules Concerning the

Construction, Licensing, and Operation of the Private Land Mobile Radio Stations, 6 FCC Rcd
7297, 7300, n.40 (1991).



If Core is correct that the Commission missed the deadline for denying its petition, the petition
has indeed been granted. However, this grant is not shielded from reconsideration.
III. THE CASES CITED BY CORE ARE NOT RELEVANT

Core cites two court decisions in support of its positions. One is Tri-State
Bancorporation (“Tri-State”), a case involving a default grant of a holding company
authorization by the Federal Reserve Board. The other is Lac Du Flambeau Band of Chippewa
Indians (“Chippewa Indians”), a decision involving a default decision by the Department of the
Interior. Neither case is relevant to Qwest’s position, however, nor does either case support the
massive weight that Core places upon it. Most significantly, the cases deal with appellate review
of agency action by an Article III federal court, not with agency reconsideration of a grant under
the auspices of that same agency. The fact that an agency grant through inaction may not be
appealed to a court has absolutely nothing to do with the ability of an injured party to seek
reconsideration of that decision through the reconsideration process.

In the Tri-State decision, the Seventh Circuit Court of Appeals (“Seventh Circuit”)
addressed a 91-day limit in the federal Bank Holding Act, as amended, 12 U.S.C. § 1841, ef seq.
The statute imposes a time limit by which the Federal Reserve Board was obligated to rule on
particular applications, after which the applications “shall be deemed to have been granted.” In
turn, the court’s decision involves an application to form a bank holding company by Tri-State
Bancorporation, and it turns on a determination of when the 91-day time limit in the statute
began to run under the statute.

In evaluating when the Federal Reserve Board “received” the application and started the
countdown towards the statutory deadline, the Seventh Circuit ruled that:

We hold that the 91-day period of § 1842(b) begins to run when the final material
needed for the Fed’s decision is received from the various interested sources



outside the Fed, which ordinarily would be the applicant and government entities

other than the Fed. The crucial date here is July 23. In our opinion, staff reports

and recommendations of the Fed are no part of the “complete record” within the

statutory contemplation.’

Based on this ruling, the Seventh Circuit found that 91 days after the final materials
concerning the application were submitted, the proceeding ended, and Tri-State Bancorporation’s
application was granted as a matter of law."

Core claims that the Tri-State decision stands for the principle that “where Congress
prescribes a specific consequence for agency inaction by a certain deadline, that consequence
will be enforced.””' Qwest agrees with this interpretation, but Core’s ultimate conclusion is
faulty. There is nothing in the decision that supports Core’s claim that 77i-State stands for the
proposition that “rigid deadlines” cannot be “defeated or otherwise disrupted by
reconsideration.”” That is simply not what the Seventh Circuit says. While the court held that
the Federal Reserve Board’s proceeding ended within 91 days of the final submissions to the
record, and the bank’s application was thereafter “deemed approved by operation of law,” the
Seventh Circuit did not say that the Federal Reserve could not engage in reconsideration of any
rules or precedents adopted in the proceeding (although how such rules might have been adopted
in legal action approving the particular application is not entirely clear), much less that the

Federal Reserve was divested of all subsequent jurisdiction of the resulting bank holding

13
company.

’ See Tri-State Bancorporation, Inc. v. Board of Governors of the Federal Reserve System,

524 F.2d 562, 566 (7™ Cir. 1975).

N Id. at 567.

Core opposition at 4.

’ Id.

° In fact, the Seventh Circuit said precisely the opposite, and reasoned that the public
interest would be served by the Federal Reserve’s continuing oversight of the holding company
after the application was deemed granted through the government’s default. See Tri-State, 524
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Core also relies on the Chippewa Indians case to support its claim that when an
application is deemed granted due to the passage of a statutory deadline, the administrative
agency suffers a “divestiture of [] jurisdiction,” and cannot engage in “further reconsideration
without interfering in the congressional scheme.”* Once again, however, the case itself fails to
support the legal principles for which it is cited in Core’s filing. Chippewa Indians is a case that
principally involves issues of sovereign immunity, but it also addresses whether a casino license
granted under the Indian Gaming Regulatory Act becomes “final” when the Department of the
Interior fails to approve or deny the application within 45 days of an amendment, and whether
such a grant is subject to challenge in federal court on grounds that could not have been raised
before the administrative agency.” In ruling that the application was deemed granted after the
passage of the deadline, the District Court ruled that:

More of an obstacle than the lack of a category, however, is the unsuitability of

judicial review to the kind of inaction at issue. When Congress says expressly

that it wants amendments not approved within 45 days to be deemed approved, it

has provided a remedy and left nothing for a court to review. The court cannot

send the matter back to the agency for further consideration without interfering

with the Congressional scheme. "’

The “scheme” described in Chippewa Indians, however, is a narrowly-drawn system of
approving or disproving gaming applications by Native American tribes. It is not a broad

rulemaking in which the Department of the Interior has countervailing responsibilities, or in

which the rights of an entire industry are implicated. And as such, Core is mistaken in claiming

F.2d at 567. While Tri-State involved an application rather than a rulemaking, the ongoing
oversight and enforcement role recognized by the Seventh Circuit militates against the extreme
position claimed by Core, which is that a missed deadline forever divests a regulator of authority
over the object of the default.

a See Core opposition at 5, citing Chippewa Indians, 327 F. Supp.2d 995, 999 (W.D. Wisc.
2004).
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that Chippewa Indians means that a regulatory agency loses all authority over the subject matter
of a forbearance petition deemed granted under Section 10(c). The relief requested from the
court (amendment of the filed amendment) was relief that the Secretary of the Interior was
herself powerless to grant.”” The court did not hold that the Secretary could not reconsider a
grant if such right was granted under the enabling statute. It merely held that the grant made by
operation of law was not appealable.

In short, there is nothing in the law to support Core’s position that, in the case of a grant
of a petition made by operation of law, the Commission loses jurisdiction over the petition and
all subsequent consequences of that grant. The cases cited by Core simply deal with questions of
appealing agency decisions to Article III courts, and have nothing to do with Qwest’s
reconsideration rights under Section 405.

IV.  CONCLUSION

Core’s claim that there is “nothing” for the Commission to reconsider in this proceeding
is flatly wrong. Section 10(c) does not divest the Commission of its ordinary power to
reconsider a prior action when there is sufficient reason to do so, nor does it grant immutable
“statutory” rights to a petitioner such as Core in the event that the Commission fails to take
sufficient action within its stated time limit.

For the foregoing reasons, Qwest respectfully requests that the Commission consider the
merits of Core’s position that its petition has been granted as a matter of law pursuant to Section
10(c). If such action has indeed taken place, Qwest requests that this action be reconsidered and
that the Core petition be denied on the basis of the logic in the Order itself. This denial would be

effective on the effective date of the reconsideration order.
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