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Judy Sello Room 3A229
SeniorAttorney One AT&T Way

Bedminster,NJ 07921
Tel: 908-532-1846
Fax: 908-532-1218
Email: jsello@att.com

December7, 2004

Ex Parte

Ms. MarleneH. Dortch, Secretary
FederalCommunicationsCommission
445 Twelfth Street,S.W., RoomTW-B204
Washington,DC 20554

Re: AT&T Corp. Petitionfor DeclaratoryRuling RegardingEnhanced
PrepaidCardServices,WC DocketNo. 03-133

DearMs. Dortch:

AT&T Corp.’sprior submissionsin this docketshowthattheCommissionhas
clearauthorityunderexisting law to regulateenhancedprepaidcard(“EPPC”) services
asinterstateservicesandthattherearenumerouscompellingreasonsfor the
Commissionto doso.~As detailedbelow, theCommission’srecentVonageOrder
providesfurtherconfirmationthatEPPCservicesareproperlysubjectto the
Commission’sinterstatejurisdictionandthat it is neithernecessarynorappropriateto
allow incumbentLECs to imposeexorbitantintrastateaccesschargesthatwould deny
low-income,milita~and otherconsumerstheimportantbenefitsoftheseuniquely
affordableservices.

In the VonageOrder, theCommissionconsidered“mixed-use”or
“jurisdictionallymixed” servicesthat, like sEPPCservice,caninvolve both

See,e.g,October12, 2004exparteLetterfrom Judy5db to MarleneH. Dortch
(“October12 exparte”).

2 VonageHoldingsCorporationPetitionfor DeclaratoryRulingConcerningan

Order oftheMinnesotaPublic Utilities Commission,WC DocketNo. 03-211,
MemorandumOpinionandOrder,FCC04-267(rd. Nov. 12, 2004) (“Vonage
Order”).
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interstateandintrastatecommunications(often in a singlecommunicationssession).
TheCommissionrecognizedthatirrespectiveof informationservice,
telecommunicationsserviceorotherdefinitional classifications,sucha serviceshould
not beburdenedby stateeconomicregulationwherethecharacteristicsoftheservice
“precludeanypracticalidentificationof, andseparationinto, interstateand intrastate
communications”andpermittingstateregulation“would thwartfederal law andpolicy.”
Id. ¶ 14. In suchcircumstances,theCommissionexercisesits authority“to preempt
inconsistentstateregulationsthatthwartfederalobjectives,treatingjurisdictionally
mixed servicesasinterstatewith respectto thepreemptedregulations.”Id. ¶ 17.
Indeed,theCommissionnotedthat “the factthataparticularserviceenables
communicationwithin astatedoesnot necessarilysubjectit to stateeconomic
regulation”atall, citing numerousprecedents“where for regulatorypurposes,treatment
asan interstateserviceprevaileddespitethis ‘intrastate’capability.” Id. ¶ 22.~

A straightforwardapplicationofthe VonageOrder confirmsthatAT&T’s EPPC
serviceis, for regulatorypurposes,appropriatelysubjectonly to interstateeconomic
regulation. Like theservicesatissuein the VonageOrder, AT&T’s EPPCservice
enablestheenduserto placetelephonecallsfrom wherevertheenduseris
geographicallylocatedto anyotherpoint in theworld. Also like theservicesat issuein
the VonageOrder, it is impossibleatthetimethe serviceis soldto theenduserfor the
selleroftheserviceto know thebeginningsor endpointsofcommunicationsthatwill be
madeusing theservice.And, evenmoresothantheservicesat issuein the Vonage
Order, virtually all communicationssessionsmadeusing theEPPCserviceinvolve some
interstatecommunicationthrough,at aminimum,thecallingparty’s receiptof, and
interactionwith, non-call-routingrelatedinformationstoredat theplatform.4

Seealso GCIv.ACS, 16 FCCRcd.2834,¶ 24 (2001)(“[i}t is well settledthat
whencommunications,suchasISP traffic, arejurisdictionallymixed,containing
bothinterstateand intrastatecomponents,theCommissionhasauthorityto
regulatesuchcommunication”);Intercarrier Compensationfor ISP-Bound
Traffic, NoticeofProposedRulemaking,14 FCCRed.3689,¶ 18 (1999);
Intercarrier Compensationfor ISP-BoundTraffic, OrderonRemandandReport
andOrder, 16 FCCRcd.9151,¶~J57-58(2001)(“ISP-BoundTraffic Order”);
GTETel. OperatingCos., 13 FCCRcd.22466,¶~J22-26(1998)(DSL services
shouldbetariffed atthestatelevel only wheretheserviceis entirely intrastate).

As AT&T haspreviouslyexplained,17-20%ofEPPCcallsinvolve only an
interstatecommunicationwith theplatform;morethan65%of all EPPCcalls are
entirely interstate(or international),onacalling-to-calledpartybasis,even
disregardingtheinterstatecommunicationfrom theplatform to thecalling party;
and manyotherEPPCcallsinvolve multiple interstatecommunicationswith the
platform interspersedwith multiplecalling/calledpartycommunicationsthat
maybebetweenpartiesin thesameor different states.October12 exparte at 3.
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Moreover,AT&T’s EPCCserviceshareswith theservicesat issuein the Vonage
Order, the singlecriterionthattheCommissionruled“[i]n particular”warrantstreating
theserviceasinterstatefor economicregulatorypurposes:theservice“includes a suite
of integratedcapabilitiesand features.. . thatallowscustomersto managepersonal
communicationsdynamically,includingenablingthemto originateandreceivevoice
communicationsandaccessotherfeaturesandcapabilities.” Id. ¶ 32. Like AT&T’s
EPPCservice,the servicesatissuein the VonageOrder “enablesubscribersto utilize
multiple featuresthataccessdifferent” locationsandstoredinformation“during the
samecommunicationsession.. . noneof whichtheproviderhasameansto separately
trackorrecord.” Id. ¶ 25. And, asin thecaseof Vonage’sservice,AT&T’s EPPC
servicedoesnot separatelyidentify andmeasuretheintrastatecommunicationsand
interstatecommunications(e.g.,from theplatform to thecallingparty) thatmayoccurin
asingle communicationssession,andthereis accordinglyno practicalwayto sever
EPPCintodiscreteinterstateandintrastatecommunicationsthat wouldallow imposition
of intrastateaccesschargesonly to intrastatecalling functionalitieswithoutalso
interferingwith the interstateaspectsofEPPC. SeeVonageOrder¶ 32.~

The VonageOrder alsoconfirmsthat any requirementthat aserviceprovider
implementmechanismsto allow trackingandmeasurementsothat LECscould
separatelyassessinterstateaccesschargeson the interstatecommunicationsthattake
placeonanenhancedprepaidcardcall andintrastateaccesschargesonother
communicationson thesamecall would be unprecedentedand inappropriate.Rather,as
theCommissionexplained,therequisiteseverability“difficulty” is establishedby
showingthat, ashere,thereis no “service-driven”reasonseparatelyto trackinterstate
andintrastatecommunicationsin a singlecommunicationssession. Id. ¶ 29 (wherethere
is no “service-drivenreasonto incorporatesuchcapability. . [w]e havedeclinedto
requiresuchseparationin thosecircumstances,treatingtheservicesat issueas
jurisdictionally interstatefor theparticularregulatorypurposesat issueandpreempting
stateregulationwherenecessary”).6

AlthoughtheCommissionalsonotedtwo othercharacteristicsof theVonage
service,broadbandandIP, thosecharacteristicsarerelevantnot to the
practicalityofseparatelyidentifying andtracking interstateandintrastate
communications— asthe VonageOrder notes,thecablebroadbandIP servicesat
issue,for example,havefixed originationpoints— but to thefederalpoliciesthat
would beunderminedby stateeconomicregulation. And, asAT&T has
previouslydemonstrated,different,but equallyimportant,federalpolicies
favoring, inter alia, affordableservicesfor underservedconsumers,would be
underminedby the impositionof intrastateaccesschargeson EPPCservices.
SeeOctober12 exparteat4-5.

6 SeealsoPetitionfor DeclaratoryRuling thatpulver.corn‘s Free WorldDialup is

NeitherTelecommunicationsNor a TelecommunicationsService,19 FCCRed.

3307,3320-21,¶ 21(2004)(“Pulver “) (“Attemptingto requirePulverto locate

(footnotecontinuedon following page)
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ImpositionofintrastateaccesschargesonEPPCcallswould,moreover,plainly
transgressimportantoverarchingfederalpolicy objectives.Mostfundamentally,
abdicatinginterstateauthoritywould frustratethe importantfederalpolicy of
maximizingaccessto interstateservices.By partneringwith discountstoresandother
advertisers,enhancedprepaidcardprovidersareableto offer uniquelyaffordablelong-
distanceservicesaimedat segmentsofoursocietythat havebeentraditionallyexcluded
from accessto thetelecommunicationsnetwork. And, givencustomerpreferencesand
theinherentmobility ofprepaidcalling cards,it is obviouslyinfeasibleto offer an
interstateonly service.

Forthesereasons,asin Vonage,it is vitally importantthattheCommissionassert
jurisdictionovertheseinterstateservices,andpreemptimpositionofintrastateaccess
charges,to keeptheseuniquelyaffordablecardsasanoptionavailableto traditionally
excludedgroups. Forrecentimmigrants,military personnelandthepoorestofthepoor,
prepaidcardsareoftenasubstitutefor wiredorwirelessphoneserviceandaretheironly
wayto maketelephonecalls. EPPCcardsareanideal vehiclefor thesegroupsto obtain
accessto thetelecommunicationsnetwork. TheCommissionhasastronginterestin
maintainingtheavailabilityofsuchoptionsfor lower incomeend-usersunderboth its
traditional universalserviceauthorityunder47 U.S.C. § 151 — which requirestheFCC
to makethetelecommunicationsnetwork“available,sofar aspossible,to all thepeople
of theUnitedStates,withoutdiscriminationon the basisof race,color,religion, national
origin, orsex” — andunderits 1996Act universalserviceauthority,whichmustbebased
in parton theprinciple thatservicesareavailableat ratesthatare “affordable.”
47 U.S.C. § 254(b)(1),(i). Becauseenhancedprepaidcardsaredisproportionately
purchasedby low-income,minority, andotherprotectedgroups,it would be inequitable
to forcethoseend-usersto beartheburdenof intrastateaccesscharges,which
concededlycontainimplicit subsidiesthatviolatetheAct. See47 U.S.C.§ 254(f), (k).

Finally, the VonageOrderalsoaddressedotherbaselessargumentsthat
incumbentLECs haveraisedin thisproceedingin supportofdualjurisdiction. The
Commissiondeclinedto acceptthesuggestionthata serviceshouldbesubjectto dual
federal-stateregulationmerely“becauseit is functionallysimilar to traditionallocal
exchangeand long distancevoice service,”id. ¶ 22 (emphasisin original). And the
Commissioncautionedagainstformalisticapplicationof “geographic‘end-to-end’
analysisto distinguishinterstatefrom intrastatecommunications”where,ashere,the
multiple communicationson asingle communicationssessiondo notnecessarilyhavea
single “point of ‘termination’ in thetraditionalsense.” Id. ¶ 24 & n. 89 (quotingGTE
ADSLOrder, 13 FCCRedat22478-79,¶ 22). TheCommissionconcludedthatwhere,

(footnotecontinuedfrom previouspage)

its membersfor thepurposeofadheringto aregulatoryanalysisthat served
anothernetworkwouldbe forcing changeson this servicefor thesakeof
regulationitself, ratherthanfor any particularpolicy purpose.”).
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ashere,it is “difficult to applyanend-to-endapproach,”theCommissionmaytreatthe
entireserviceasinterstateso long asmorethanademinimisamountofthe
communicationsat issueareinterstate— particularlywhere,ashere,percentageproxies
orotherapproaches“would notavoidfrustrationoftheCommission’spolicy
objectives.” Id. n.98.

In short, it is now moreclearthaneverthattheCommissioncanandshould
clarify thatEPPCservicesare, for economicregulatorypurposes,interstateservicesthat
arenot subjectto intrastateaccesscharges. If theCommissionwereto abdicatethat
authority,andpermit theILECsto assessintrastateaccesscharges,it would accomplish
nothingotherthanremovingauniquelyaffordablelong-distanceoptionfor low-income
andmilitary end-users,while further inflating ILECs’ alreadyexcessiveprofit margins
andcreatingunlawful discriminationin favor ofresaleproviders.7

OneelectroniccopyofthisNotice is beingsubmittedto theSecretaryoftheFCC
in accordancewith Section1.1206oftheCommission’srules.

Respectfullysubmitted,

/5/

JudySello

cc: ChristopherLibertelli
MatthewBrill
DanielGonzalez
JessicaRosenworcel
ScottBergmann
JeffreyCarlisle
Michelle Carey
TamaraPreiss
Lisa Gelb
SteveMorris
PaulMoon

SeeOctober12 exparteat 5-6.


