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For the reasons stated below, the Commission should not adopt Qwest's proposal for a
"backstop" or "safety net" that would remove any obligation of incumbents to provide unbun
dled access to network elements based on loss of market share to competitors. 1 Qwest proposes
that unbundling obligations be removed when the market share of non-ILEC facilities-based
carriers exceeds 30%.

Qwest contends that its proposed backstop is necessary because impairment tests based
on fiber-based collocators or wire center density would erroneously require unbundling even in
markets where CLECs are not impaired as evidenced by Qwest's loss of market share. The
undersigned companies do not endorse every possible use of wire center density or fiber-based
collocator tests. Nonetheless, Qwest has failed to adequately explain why wire center density or
fiber-based collocators are not related to potential or actual intermodal competition. Qwest
asserts, but does not attempt to show, that these tests would also not identify where potential
intermodal competition is likely or possible or already exists. In fact, assuming the validity of
these tests with respect to competitors that use ILEC facilities, it is likely 11:hat these tests also
identify the geographic and product markets where there is a potential for intermodal competi
tion. Accordingly, Qwest has failed to justify the fundamental underpinning of its suggested test.
Absent a tight showing that in fact wire center density and fiber-based collocation are not related
to the existence of intermodal competition it would be arbitrary and capricious for the Commis
sion to adopt any such backstop at this time.

Another way of looking at it is that Qwest's proposed test is premature because Qwest
has not shown on the record at this point how the impairment tests that the Commission will

1 Letter from Cronan O'Connell, Qwest to Marlene H. Dortch, December 7, 2004.
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adopt in this proceeding will relate to the existence of intermoda1 competition in Qwest's or
other incumbent territory. Assuming it wanted to consider the matter further outside of other
proceedings initiated by Qwest, the Commission should gain experience with the impairment
findings and tests that it will adopt in this proceeding before taking any additional steps.

Qwest's proposal is also incurably flawed because it does not adequately define "facili
ties-based" competitors or competitors using their own loops. Even inte:rmoda1 competitors
frequently use incumbent facilities to some extent. Even if its proposal did not have other flaws,
it would make no sense to relieve incumbents of unbundling obligations based on any extent to
loss of market share to competitors using ILEC facilities. Qwest fails to explain whether com
petitors using special access to any extent would be included in counting market share loss.
Qwest also fails to explain how the market share test could be administered. If Qwest loses 30
percent of market share and is able to withdraw UNEs, then presumably som:;: CLECs would exit
the market causing Qwest's market share to rise above 70 percent, presumably triggering rein
statement of the unbundling obligation. Qwest's proposal is hopelessly muddled in this regard
and, therefore, incapable of adoption.

Qwest's proposal should also be rejected because it would permit ILECs to gerrymander
areas eligible for unbundling relief. Under Qwest's proposal, ILECs could apparently choose
virtually any area, even apparently individual buildings or blocks in ordE::r to create an area
meeting its self-selected threshold. Thus, Qwest suggests that "normally" the requested relief
would not be less than a wire center. The ILEC would also be permitted to define the relevant
product markets. Obviously, this would be a recipe for permitting ILECs to game the system.
Qwest's proposal should be rejected for this reason alone.

Qwest's proposal would also create substantial administrative burdens for the Commis
sion and industry. Because there would be essentially little or no restraint on ILECs' ability to
define the geographic and product market scope of their own relief, its proposal, far from being
self-effectuating, would create precisely the type of protracted litigation that the Commission is
seeking to avoid.

Qwest also requests that unbundling obligations be removed where competitive facilities
physically pass 40% of customers within a given "market." This proposal should be rejected
because it ignores the numerous factors relevant to impairment that require the Commission to
adopt a route and address specific impairment approach for transport and loops. These factors
have been enumerated in detail by CLECs in this proceeding.2 In a nutshell, the fact that a
competitor's facilities "pass" customers does not indicate that it is practical to any extent for the
CLEC to extend facilities to the customer. This proposal is also hopelessly vague in that "pass"
is subject to numerous possible interpretations. This proposal should also be rejected because,
as explained above, ILECs could game the system by defining geographic and product markets
and because it would lead to substantial litigation before the Commission.

The Commission should also not adopt the Qwest eleventh hour proposal because it has
not been adequately addressed on the record. Qwest has already filed a petition for forbearance

2 See, e.g. Comments of ATX Communications et al filed October 4, 2004.
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raising all of the issues implicated by its request in this docket that is the subject of this letter.3

Qwest's forbearance petition provides an adequate basis for addressing any need for unbundling
relief based on loss of market share.

~cerely,

~
Russell M. Blau
Patrick J. Donovan
Philip J. Macres
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3 Petition of Qwest Corporation for Forbearance Pursuant to 47 U.S.c. Sec 160(c) in the Omaha Metropolitan
Statistical Area, WC Docket No. 04-223 (filed June 21, 2004).


