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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of

Petition of (hwest Corporation WC Docket No. 04-416
for Forbearance Pursuant to
47 U.S.C. § 160({C) Pertaining
to Qwest’s xDSL Service

COMMENTS OF
ESCIIELON TELECOM, INC.

INTRODUCTION ANT STIVIMARY

Grwest Corperation (Qwest) bas filed a petition requesting the Federal
Communication Comunission to forbear from applying the following Title IT requirements
ta Qwest’s provision of digital subscnber line service (DSL): dominant carrier tariff
-egulation; rate averaging; and the wholesale discovnt for resale. Because Qwest fails to
support or justify the need for forbearance, its petition should be denied.

Qweat’s petition for Federol Communications Commission (FCCY forhearance
from regularion is hased entirely on the proposition that Qwwest must be loosed from
regulation to meet competitior: from cable modem bmad.bend providers. Qwest's
position should be rejected for several reasans. First, Qwest focuses en cable’s
residential 1S market share as the sole argum.ent to poriray certain ILEC regulations as
compcetitively disadvantagecns, but fails to menticn that these regulations are critical to

sustaining consumer choice among competitors for both IXSL and volce. Second, the
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facts, including kev differences in availability and technole gy between cable and DSL,
belie Qwest’s arguments regarding ihe threat of competition from cable, partcularly for
business services, Third, Qwest fails to demonstrate why cable modem’s approximately
50% breadband market sharve must be due to overregulation of Qrwest, and not to
Qwest’s chotces regarding DSL price, service quality, or infrastructure investment.

Serious exsmination of (rwest’s argaments leads to the conclusion that (west 13
asking for FCC regulatory forbearance not to stave oZf ¢crushing competition from cable
rodem but rather to increase its marker share [or broadband services by doving its DSL
gompetitors from the field. Elimination of the ragnlatory requirements in Qwest's
petition, particalarly the wholesale discount for resold services, would seriously
ndermine competition within tc signiticant share of the broadband market held by DSL
oroviders. This fact is particularly true in light of the FCC’s recent decision to fransition
competitive cartiers sway from access to unbirndled mass market local circait switching
(UNE-P), forcing greater cartier dependence on resale a8 & option for DSL.

Qwest fails to fulfill the factors Jor a meritorious ferbearence petition under 47
U.5.C. §160; the ¥CC should reject Qwest’s arguments and deny Chwest’s petition for
forbearince.

ARGUMENT

L. BACKGROUND

A Owest's Petitinn.

Based upon its argument that cable modem is a ser’ous compertitor for the retail
broachand market, Qwest petitions the FCC for forbearance from three gypes of

regulatory roquirements,
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First, Qwest asks the FCC to remaove the requirements of dominant carrier tariff
requirements as 1o Qwest’s provision of DSL. Specifically, Qrwest asks to be relieved of.
1} cost study pricz support for tariff changes recuired under 47 U.S.C. § 61.38; 2} tanif
notice tequirements found in 47 U.8.C. § 204(a)(3) and 47 C.E.R. § 61.58; 3) required
dclays between ratz changes in 47 C.0R. § 61.59; and £} the requirement to obtain FCC
permission to offer contract tariffs.

Sccond, Qwest asks the FCC to forbear from applyng the reguirement to rate
average fts provigion of 3SL within # study arca. 47 C.TF. § 69.3 (c) (7).

Third, Ohwest asks that the FCC 1ift Qwest™s abligaiion to resell its DSL to
wholesale customer/competitors a1 an avoided cost discoun, pursuent to 47 U.S.C. §§
231{e)(4) and 252{d)(3).

Elimination of Qwest’s tarifl tequiraments and rale averaging obligation is
unnecessary and problamatic for competitors. As an example, Ghwest has shown no
reasen that CLECs shocld be subject to wholesale price changes without limit o1 notice,
ot why CLECs would not be unfairly disadvantaged by themm As detrimental as these
changes would be, the elimination of the DSL resale wholesale discount would have by
far the graatest impact on competizion. Eschelon’s comments will therefore focus for the
meost part on the harm that would befall broadband competition from the elimination of
Qwest’s wholesale discount.

A Eschelon's Pravision nf DST.

Eschelon offers DSL 1o small to medium business end user customers in 3ix
states it which Qwast a8 the incumbent LEC hag an obligation (v provide ity D3L scrvice

a1 £ wholesale offering. Thosc states are Arizona, Coloradn, Minnesata, Oregnn, [itah, a
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and Washington, As Qwest noted in its petition, small business customer: are considered

under mass-markest analysis by the FCC becanse these customers buy produets, including

DSL, of a type that is normally associated with residential and small business cnd nigers.
The vast majority of Hschelon’s DSL service is obtained through Qwest’s resale

of a DSL-qualified loop. #%%**BEGIN TRADE SECRET

END TRADE SECRET#®##++

Eschelon offers DSL through Qwest rosals chicfly boeause it has been unable to
snecessfilly selfaprovision DSL at a competitive speed due to fandamanial problems with
Qrwiest’s loop quality and record keepiag, and because of the prohibitive cost to
Eschelon.”

The resale avoidad eodt discount currently offered Eschelon and other CLECs by
(rwest pursuarnt to the requirement of 47 U.5.C. 251(c)(4) varies between 12.2% and 183%
in the six states in which Eschelon provisions DSL.

As Atachment A to these comments demonstrates, purchasing the DSL-capable
loop from Qrwest at a wholesale discount 13 essential for Eschelon’s continued offoring of
a viable DSL service. Considering Qwest's wholesale charees to Eschelon, togsther with

Eschelon’s other monthly costs for providing resale ADSL to its end user cusiomers,

! Petition of Qwest Corporation [o- Forbearance Pursiant to 47 12.5.C. § 1600}, at 3,1 12 (November 19,
2004 (Qwest Patition), citing FCC, HigH-SrED S3RVICES FOR TvrERNET ACCESS: STATUS A5 OF
DECEMBER 31, 2004, a1 4, % 11 {Juns, 2004},

? See, Attackment A, Declaration of Amne Garlock

3 Sge, detailed background on the roadblorks Qwisst presentad when Ezchelen attempted 10 selfprovision
ADSL and [acts reparding costs of sl [ptovisioning, Attachment B, Declarazion of Sieven Kolar. Seg,
miso, Attachment A Declaration of Anne Garlock.
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Eschelon could not feasibly compete with Qwest’s retail product without the continued
application of the wholesale discount.’

II. THE FACTS BELIE QWEST'S ARGUMENTS REGARDING THE
COMPETITIVE THREAT OF CABLE MODEM BROADBAND.

Qwest argues bt regulatory fonbeaance 1 necessiy for its DEL service Decause
the compaiiiom from cable mocem broadband service would otherwise be
insurmountable. According to Qwest, the broadband matket share held by cable 15 doe to
the Zact that the FCC maintains what Qwest terms a “handg off” policy toward cable,
while relaining some regulatory requirements for ILECs.® Ifits regulatory bonds were
loosed, Qwest argues, it could compets more effectively, lower prices, and accelerate
DSL infrastruchire investment,

Qwest’s “canse and effect” arpument is deceiving {or a number of reasons. First
and foremost, (Jwest exasaerates the competition from cable modem hreadhand, and the
effect of that competiion on Owest’s DSL sales. Qwest furthermore offers no evidence
to link the existence of DS regulatory requirements with she market share that czble
docs hole. Contrary to Qwest’s implications, cablc is surviving in the market while under
its own municipal regulation. The relative market positiops for DSL and cable could be,
and, as discussed more Tully below, probably are, due 10 mary other factors such as
technology and customer lgcation. Alse, while Qwest argues that decreassd regulaion
wolld ineent it to iower DSL prices and accelerate DSL deploymert, if fails to
acknowiedge that it is currently free 1o attempt to increase its market share through

pricing, service quality, and investment. Last, ard very significantly, Chwvest’s argument

* Qee, Attachment A, Declaration of Anne Garlock.
¥ Owest Petition at 3,
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that the wlolesale discount oblization costs it market share and revenue is fundamentally
unsounc.

Conirary to Qwest’s advocacy, DSL helds a very healthy share of the broadband
-narket. and that skare is rowing. The FCC recently reported a steady growth of DSL
lines at the expense of cable share. From December, 1999, through June, 2004, ATISLL
oaw fTor 16.3% share of the small business end residential high speed broadband
market t¢ 35.8%. In the same time frame, cable’s share of this market sank from 78.2%
to 51.6%. Duricg the tirat half of 2004, overall subscribershin in high-speed ADSL
scrvices increased by 21%, whils the number of cable high-speed connections grew by
13%. During the previgus six months, ADSL connections grew by 39% while cable
COnNecticuy grew by 20%."

{west’s provision of DSL service has been part of this increase in broadband
market share. Qwest reportad in its third quarter 2004 earmngs statement that the
sompany “continued its strong DSL growth, adding ~02,000 lines, up 12 percent
sequentially, to a toral of 956,000 subscribers. Over the nest four quarters, Crwest has
added more than 375 600 DSL lines.”’ Qwest’s “strong DSL growth” and DSL’s overall
ability to take market share away from cable are both [acts “hat run counter to Qwest’s

argument 1hat regelation is blecking DST.s ability to compete,

*FCC, Hian-Srien SERYICES For INTERNET ACCESS: STATUS As OF JUNE 20, 2004, at &, Chart 6
(December, 2004), svaideble af vaw. oo soviwebratats,

Tid at &, Tazle 3.

P (QWEST. I'HTRD? QUARTER 200¢ LARNINGS REPORT at 3 (Nevember 4, 2004), avalabie at
firtpe‘media.corporatc-ir netmedia filesmyadyTeporar Q301 pdf,
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Qwest’s portrait of the competition from cable [s particularly exaggerated
regardivg Eschelon’s customer base—small to medivm businesses. Technological
thiferences between the two major modes of broadband service tend 1o separate the
conntry into logical DSL or cable markets. Most U.S. small businesses today are in the
DSL camp, for a number of reasons. Cable rollout is highly constramed in congested
downtown ereas and other areas of concentrated d=velopment. where the majority of
small businesses are located. [n addition, cable’s histonea. origins in providing video
services o residential customers meant that tha cable neworks largeled residential arces
and did not extend service into businass arcaz. The FCC hag noved thatf most cable
systems are deployed in primariky residential areas.” Recent industry estimares of
potential small and medium business broadhand customers. show 30% 10 50% of this
markzt segment located a viable 50 to 100 feet from cable modem coaxial wires. ! In
contrast, wireline telephory netwerks have historically been abiquitous, serving both
business and residential eustomers. ™

Eschelon's own cxoerience demonstrates that cable is very seldom considered a
viable telephone service option for its small and medium business customers. In 2004,
fewer than 3% of the voice line losses incurrad by Eschelon within its facilifies-based

Tootprint were Cue 1o cable company competition. 12

* Tnquity Concerniig the Deployment of Advarced Tzlecammunicaticns Capability, CC Docket 98-146,
Third Repert, FCC No. 02-33, 17 FOC Red 23<4, at 2864, Par, 43 (2012).

" SonLA ARR'SON, PACIFIC RESEARCH INSTITUTE, BEING ServED: BROADBAND CONPETITION
N THE SwaLL aND Mepmnt Stzep BsmiEss MARKET, avadasle ar
http:ffwww pacifferesearch ora pubssablcchnodSMEY2 bpanerpdf, a4,

" TRO ar Par. 239 (“Incurmbent LECs achievec low average cos7s berause histnrically they have served
100 percent of demand m amy given arca.™)
% Seg, Attzchment C, Declaration of Kirstin Johnson.
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Business owners who have both DSL and cable modein broadband available stll
often pick DSL because businesses cannot tolerate a sigiificant variance in bandwidlh
capability. In contrast to DSL, which offers a kigh degrec of reliahility through dedicated
lines, cable mocem nvolves locally shared bandwidth. The result of the nctwork sharing
ts that a customer’s realized performance at a particular time will depend on how rmany
other enstomers in the surrounding area are using “he service, * Wihile residential
customers may find this characterisiic bothersome but tole-able, businesses may fmd
unrcliablc connections fatal to their existenee,

All of these reasons have led to the dominance of DISL i the small business
broadband market, Cable madem in fact held just four percent of the broadband market
for seaall and madium businesses in 2003,

Cable modem is not ondy significantly less dommant in the broadband market
thar. Qwest portravs, but it is also [ess free from regulation. [n arguing that the FCC’s
“hands oit” raeulation of cable has led o cable’s competit ve advantage, Qwest fails 10
merticn that cable conpanies are regulated by the municipalities in which they offer
service. Cable compandes must conform to loeal regalations and secure franchises from
their local muntcipalities. Those franchises are not granted permanently bui must be
periodically renewed. Cable comparizs secking franchise renswals must support certain

soecific factual requiremenis; the resulting mumeipal renewval decisions are subject to

" See, e.g, About.Com, “DEL Crib Sheet, " available at

hittpedfcompreswerking abeut comiodidsldisitalaubseriterlinetaa063:0ka him,

" SONTA ARRISON, PACIFIC KESEARCH Ins11ruLs, BEiNG Sipvien: BRosDR awp COnPETITION
N THE SMALL AND MEDILM St2ED BUSINESS MARKIT até.
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judicial revizw.'> Cable companies are required to pay municipal franchise fees as long
as they serve.' Cable companies furthermeore are required by the terms of their
franchises to dedicate significert capacity to public educaron and government access.'”
Telephene companiss offering DSL do not face such munizipal reguiation or fees,

Qwest does not offer any evidence that 1t 18 currently unable to lower its DSL
price, offer a higher lavel of service quality, or develop or deploy new technologies to
capture rﬁore broadbanc market share. (west apparently prefars calling up the specter of
ctble competition in an attempt to inorease its market sharg at CLECS’ expense to making
the hard cheoices on price and mvestment that could enable it to compete more
successfully with cable. Qwest has alsc demonstrably failed to make the necessary
mvestment 1 reach further customers wilhin ils (ermilery, Qweol ilself Legports that its
DL footprint covers only 63 percent of its operzting tertitory. ' Qwest has thus failed fo
make the inrastructure investmem necessary far broadbana competition in over one-third
ot its estaklished termiory. This fagt further demonstrales thar Qwest's real foous in its
forbearance petition is not ¢n eliminating regulatory barriers to competition from cable
bu: rather on building an economic edge over its CLEC campetiiors in areas where Qwest
has chosen (o compete for broadband market share. Withcut evidence showing an

inability to compete with cable through supserior pricing, scrvice, innevarion, or

13 Ses, e.g, Jonn M. Mvers and Daniel B. Schuering, "Cable Television Franchise Renawals. A Primer, "
[llineds Municipal Review {Jaquery 19910, avadalle o httpfeww.| b ninedu. [linois Periodicals Online
Preject,

€ 7er w.w, MAIKE DULL, [[0USE RESCARCI SIICRT STTVRCTS, DABLE REGULATION {Octaber
20020, enverifarble aof fnpcfwery house Jes siate.mno us/hrdfssin foisscatree. pdf

1 See, 6.2 “Covernment Cable Chonrels FAD,” httmfiww w.clm nneapo'is mous/sable/rovt-channal-
fuq.asp* TopQfPags.

* QWEST, THIRD QUARTER 2004 EARKNDGS BUrory st 4.
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nvestraent, Owest's attempt to link the FCCs DSL regulaticn with cable®s broadband
market share fails to hold.

Last tant no less significartly, even if all of Qwest's allepations regarding the
threat of competition from cahle were true, (Jwest’s arQum:rrt that it must escape the
wholesale discount in order o allow it to recover revenue from DSL is fundamenstally
faulsy, The fact 13 that Qwest, like all ILECs, recovers'by law alf of Its costs that it does
nat avold witen it resells service to wholesale customericompetitors. Section 252 (d{3)
of 47 U 3.C. requires state commissions i set wholesalzs rices that provide incunbents
the retail rates they charge. which include a profit margin, less the portion of those ratas
attributzble to any marketing, billing. collect:an, and other costs avoided when they sell
the service ar wholesale, cumbents thus conlinue (0-reey veg Hielr costs plus a
reasonable rate of return through wholesale rates when they provision services fo
wholesale customers.

The FCC has noted that the [LECS” costs of mass market loop infrastructure
deployment, such as securing rights-of-way, digging trenches or placing poles, and
nmning wirs, are largely fixed. The FCC further explained that “[bly fixed we mean that
these costs are largely insensitive 1o the number of customars being served. Much of the
cost applies whether a carrier serves a singls residantial customer or ten thousand
residential customers...”" If the ILECs® fixed costs of mess market loop deployment can
be spread among a sreater nuraber of customers, then, it follows that economies of scale

will comte into play.

¥ FCC Repart and Order and Crder on Remand and Further Notice of Proposed Rulemaking, CC Ko, 0'-
338, 05.08, 8-147, Released Augugt 21, 2003 (TRO), ut Par. 237,
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Sinee the incumbent recovers through the wholesal= Tate its unavoided costs of
provisioning the mass market loop, inelading profit, and the costs of loop deployment are
fixed and may be reduced by teing spread over more partakers, the ILEC is clearly
benefited by selling mass market loops to wholesale castpmers. The [LEC’s wholesale
custormers procuring the loops at an avoided cost rate take an the marketing, billing,
collsction, and other costs 1o sell the loops to their owﬁ ¢nid vser customers, and in the
process provide incremental revenuc to the [LEC withé each loop ordered and resold. The
cffcot of the application of the wholgaalc rate u.llnvm:lg whelssale
customers/competitars to obtain Joups at a viable rate and {0 markat and resell them to
their own customers—is the very opposiie of the harm Qwast portrays in its petition.

These factors should e kepr it mind as the FG-G considers Qwenl's plea i
regulatory forbearance to offset what it characterizes Eésin’mlerable commpetition from
cable modem broadband. For the small business rna.rl%et such as that served by Eschelen
m particular, the broedband compstition 18 much more likely between ecompetitive DSL
providers than between cable and DSL. Thz regulamr;y factors that Congress set in the
1995 Act to ensure an open wholesale te]ec(}mmw:lica’:tiﬂnf natwork, meluding the
wholesale discount, remain essential to fair mmpe‘ciﬁc@n fo: the small business DSL
market.

M. QWEST FAILS TO FULFILL THE STATUTORY FACTORS FOR
FORBEARANCE FROM DSL REGULATORY REQUIREMENTS.

47G.8.C § 160 provides the factors the FCC n:'iust weigh when presented with &
petition for forbearance from regulation. The FCC l'lllflSI forbear from applying the

particular telecommunications vegulatien if the FCC determines that:
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{1) enforcement of such regulation or provision is not neccssary to ensure that the
charges, practices, classifications, or regulaiions, by, fé:}r, orin connection with that
telecommunicalions carrier or telecommunications sz:ﬁ-ice are just and reasonable and arg
no: unjustly or untreasonably discriminatory;

3 enforcemnant of such regulation or provision: is not necessary for the protection
of consumers; and

(3} forbearance from applying such provision or regwlation is consistent with the
public niarest. |

Section 160(h) states further that, in deciding whather forhearanee will he
consistent with the public interest, the FCC must deteﬁnim: the extent to which such
forbeararce will promate competition among providers ol (e_ecommunications services.

Crwrest fails <o fulfill any of “he three statutory facters for a grant of forbearance.

A, Continued Title I Regulation of Qwést’s Provision of DSL Service Is

Necessary to Ensure That Qwest’'s Charges and Practices Are Not
Unjust or Unreasonably Discriminatory.

Contimed application of Qwest’s obligation to provide competitors an avoided
cost discount is essential to Eschelen’s oblaining just émd reasonable rates for resals DSL,
Abgzent the wholesale discount obligation, Qwest’s 100 years of accermulared legacy
infrastructure—mpaid for long =ince by its ratepayers—oplus the economies of scope and
scale Qwest is able to apply to DSL investment, wnulq;‘l resull in unjust and unreasonab’e
rates for CTLECs pureleasing resnld DRI

The FCC recognizes that ILECS” legacy inﬁasﬁucture and economies of scope

and seale provide ILECs fremendous competitive advaniape over CLECs. Addrcssing
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LUNEs in the Trienn‘al Review Order, the FCC noted the fellowing in its discussion of
loop impairment:

Par. 237, The costs of [ocal loops serving the mass market are largely fxed and
sunk. *** If' a new entrant overbuilds to serve a mass matket customear and [oses
that customer to another carrier. the new entrant cannot economically redeploy
that [sap to another lacation. [ts investmant mipht be logt unlees it eourd find 4
purchaser for its redundant loops. This is true regardless of whether the new
entrant was providing narrowband or broadband service, or both.

LT

As new cntrants, competitive L.ECs do not enjov a large maranteed subscriber
basc that would provide a predictable seuree of funding to offset their local loop
deploviment costs. For these reasons, we find tha’ the costs of self-provisioning
mass market loop facilides are demonsuably greater than those faced
upiversally by new entranits in other industries.

Par. 238, Incumbent LECs aise enjoy firs-mover advanlages that work with <he
steep costs noted above 10 compound e enlry borrivs associated with local
loop deplovment. When the incorabent LECs installed most of thsir loop plant,
they had exclusive franchises, and, as such, ths record shows that they secured
rights-of way at preferential tettna and at minimal caste. By conwrast, our record
shows that new entrants have no such advantags, Even if a competitive LEC
obtains speedy resolution of rights-of-way ssues, it may still experience delays
invelved with constructing new loop plant, noumbent LECS, 9f course,
expenience no such delays when providing narrowband or broadband services
over their legacy copper loops. Because these loops are already deployed, they
are availablz immediately for providing narrowband services (ie voice, fax,
dial-up Internet acosss) and available after performing any necessary lime
cond’tioning for providing broadband service, Furthermore, competitive LECs
are also faced with the preblem of overcoming the incumbent LECs’ established
brand pame recognition for provides relmble servize tn order o convinee
(notenlially reluctant) mass market customers to change carriers.

Par. 239. According to several commaiters, due to the hagh fixed costs
desctibed above, the incumbenis LECs designed their networks to mimmize the
extent to which they must modify their loop plan: when adding new customers
or services. Accordingly, when incumbent LECs construct loops, they typically
add several spare wire patrs to the customer’s location beczuse the cost of these
spare wires 1s sreall in comparison to the cost of adding these pairs at a later
date. This deaign lowors the inenmbent LECS" enst of adding customers,
Incumbent TECs achieved low average costs because histodcally they have
served 100 percent of demand n any given area. Their investments wore
recovered in mogt cases, throngh regulaed rates and an anthorized rate of



01-03-2003 WED 18:05 FaAX L4500 ] 011

PUBLIC COPY - CONFIDENTIAL
ITMFORMATION REDACTED

returt. For a new entrant to match or even come close 1o the incumbent LECs®
economies of scale, at a minumum, it would have to czprore qickly a significan
percentage of the mazket

TRO at Pars. 237-239, (Internal oites omittsd. )

Based upon its TRO analvsis. the FCC determined thai it would not 1ift ILECS’
obiigation 1o unbundle mass market loops as UNEs 10 ensute open wholesale networks,
this ficding was upheld by the D.C. Cireuit. Qwest offers no evidence or reasoning 1o
show that the whaolesale discount, the means the 1996 Act arovided 1o foster resale as an
ocrqually legiimate method of opening insumbents’ networks to wheolesale competition, s
no longer valid or necessary. Neither can Qwest point to anything m starute or rule 1o
mdicate that the wholesale discount was meant to be temporary or that, as Qwest avers,

A A piter ol fact, as of

the wholesale discount has cuilived its uselfulness lor DSL,
June 30, 2004, the ILEC share of the DSL market ranged from 93% of facilities-based
ADSL high-spezd lines to 63% of high-speed lines deliverad over other waditional
wireline faciliies ™ And, as previously discussed, 10T most business customers, ag well
as many residential broadband customers, DSL is the only viable brcadband alternative.
Cleatlv, the resalz disconnt, like the unbundling of networl; elements, remains as
important today for broadband cholce, price, and movaticn as it did in 1996, As Qwest
irself statzs, “precluding entry by [fume that could provide broadband servicss as
efficiently as, or more efficicntly than, Qwest] harms cons Jmers.

The importancs of a fair and raaéaanabla resale rate to DSL competltion was

recently underscored by the FCC’s decision to do away with urboandled access to mass

™ Qwost Petition at 24,
HFCC, HIGH-SPEED SERVICES FOR [VIBRNET ACCESS: STATLS A% OF JUNE 30, 2004, 413,
7 Qaest Peiling al 22,



01-03-2003 WED 18:05 FaAX L4500 ] 011

PUBLIC COPY - CONFIDENTIAL
IMFORMATION REDACTED

market local circuit switching (IINE-P) at the end of & 12-monsh transition period.® The
FCC’s elimination of UNE-P removes an averue that CLECs have pursued with some
success in a number of product markets, including DSL. Vifhout the option of UNE-P
provisionmg. CLECs will be more dependent than ever on the few remaining competitive
options, including resale. If the FCC now forbears from requiring Qwest to apply the
wholesale dizcour: to resale DSL, the resale alternative, for the reasons demonstratzd
above, will no longer be viable for competitive DSL offeriags. Many small business
customers will be deprived of the bencfits of healthy competition among DSL providsrs;
many who lack a cable alternative will be forcad to accept whatever price and LeTms are
offered by Qrwest.

west argues that the level of broadband competitiin from cable, wirelesy wod
sate]lite providers wi'l prevent Qwest’s charging unjust or uurzasonable DSL rates
becanse end nsers so charged would i 1o other providers,? As has been shown, a large
pereentage of small and medinm sized customers lack the optien of turmng to cable for
their DSL business needs. Furthermore, this arcument fogases on a potemiial effect of a
rate increase o7 Qwesl’s refail end nser customars and ignores the effect of the lose of the
wholesale discount for Qwest’s wholesale cusiomers, who cannot easily switch to a
competitive provider of resold DSL. Even if the CLEC is ible to obtain resold DSL fTom
a data competitive local exchange carmier (DLEC), the DERC is almost certainly

pb*aining the underlving product from the wholesale moncpelist, Qwest, and must mark

# FCLNEWS RELEASS: ACTION BY THE COMMISSION, BY ORDER 0 REMAND, FCC 04-290,
at, {Decembar 13, 200).
“* {west Perition at b4,
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ap the product 1o a higher price in order to resel] to the C12C. As the FCC has asserted,
“[tihe record indicates that no third parties are effectively offering, on a wholesale basis,
alternative tocal loops capable of providing narrawband or broadband transmission
capabi-itizs to the mass marlest. ™

(west states that it moust be freed from dominant cerrier requirements because its
retail custormers will otherwise choose campetitive broadhand providers based on price.®
{Jwest’s argument underscores the need for the contned aaplication of the wholesale
discount for Qwest™s capive wholesals DSL rosale customers. Eachelon will withous
douht suffer serigus customar loss if it must raise 1ts DL rates by 14 to 18% as a result
of an merease in wholesale rates of 12.2% to 18%.

(west complains that its cable modem competitors target thelr Taley [ areus i
which they face DSL competition. Drawing on this fact, (rwest argues that its rate
averaging requirements mayv be lifted without adversz effiet because retail customers
who currently chopse cable must find the cable provider’s rates just and reasonable.”
(Jwest ence again ignorzs the effect that wholesale deaverzged rates would have on
(rwest’s wholesale customer/competitors. 1f rates were deaveraged, onz can logically
surmise Tiat west would target specific rates for a-eas in which it has experienced DSL
competition. Witk lower DSL retail rates in those areas, Qwest wouid previde its CLEC
caslomers/competitors, in effect, a “lower” discount because (he percertage wholasale

discount wauld be zpplied to the lower retail rare. The CLECs, who have their own fixed

= TR(} at Par. 233.
2 (rwest Petition a2 16
“T { west Perition a: 20,
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costs for provisioning to their end user customers. would experience a price squeezs that
could drive them qut of the market. Qwest, who would prasumably raise prices in other
areas to make up for the geoaraphically reduced retail rates, could Wuffer tsell against an
adverse effect from the lower retall rate in the competitive area.

For all of these reasons, elimination of the wholesale discount and other
regulatary requiremernts for Qwest's resale of DSL would raisc significant bariers to
compelition for Qwest®s DEL customer/competitors.

B. Continued Enforcement of the Regulatioas in Question I's Necessary
for the Protection of Consumers,

Conrimied enforcement of FCC regularions currently in place will bring the most
competitive choice in broadband capability to consumers. Access to Qwest’s resale DSL
scrvice at a fair rate will provide Qwest’s CLEC customers an opportunity te compete far
potential DSL customers. Those end wser costomers Will best be served by multiple DSL
providers who are stimulated through competition to offer qualily service, competitive
pricing, and inmovative technologies. The FCC recognizes the benefits to consumers
from competition. As the FCC states at it “Broadband” an-line home page, the TCC will
contimie to *[dJutifufly enforce market-opening requirements™ and will “Je]ncaurage and
facilitate an environment tha: spmulates investment and inpewvalion it broadband
lechnology and sevive, ™
Qwest argues that the existence of competition from cabls modem will perforce

keep Qrwest"s DSL rates reasonable because end users would otherwize respond by

FECE Broadbond homepégd, availabie ar gy beoowbg lipynlf,
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moving to a campetitive offering. If Qwest can eliminate its CLEC competitors,
however, Qwest can completely eliminate consumer compatitive cholce in an important
seament of its markets. Even in those areas where end users have the ability to choose
cable mnodem, the climination of viable CLEC competlion is clearly a blow to consurmner
choice.

Reduction of competition for the distribution of daia by DSL will mevitably lead
to reduction of competition for voice 55 well. The FCC has acknowledged that bundling
Ll Jata and vonce is the wave of the telecommunications future. At its broadband wob
“ife, the FOC deseribes the inevitahle tise of “bundling,” the packaging of voice and data:
“Broadband tceanolozies, which encompass all evolving high-speed digital technologies
thet provide consimers integrated access 1o voiue, high-speed data, video-gn-demand,
and interactive delivery services, are a fimdamental compenent of the commun’cations
revolution.™

In its Thitd Quarter 2004 Eamnings Report, Qwest notes e importance of
bundling 1o its business plan. The Company states that it has seen sipn:ficant
improvemeant in market penetration of bundled sarvice, dezeribed as voice linked with
wireless, DSL, or long distance service. (ywest further stares that such penetration
increased in the last year from 21 percen: of its customers o 43 percent, and nates the
attendant inczcase in revenve per access line.”

CLECSs such as Fschelon must bundle their own products in order to hold thedr

own against the incumbent’s bundled telecommurications packages. Eschelon in fact

2%
I
*QWEST TIMIRD QUARER 2004 EAKNINGS REpORL ars,
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*k*+++TRADE SECRET BEGINS
TRADE

SECRET ENDS##*#*+#+3| If (west iz able 1 block Eschelor from competing
successtully in the DSL market, theretore, west simultanzously delivers a blow to
LUschelon’s volce marker share. I the TCC lifts the whelcsale discount amd othar
regulatory requirements for Qwest’s provision of resale DAL, the result will be g
reduction i consumer competinve chorcs not just for daia services but for voice setvices
as well. Consumers will as a result have less choice, less market pressure fo- lower price.
and less access 1o innovative technology for both DSL and vo'ce services.

B. Forbearance from Applying These Regulations is Inconsistent with
The Public Intcrest.

In the 1996 Act, Congress mace a finding ~hat the yniversal provision of advanced
services was i the public interest. Congress specifically cecrzed that DSL and other
broadband services should be deployed “on a reasonable gad timely basis .. .10 all
Arericans.”™ Congress simultaneously put into place the regulatory requiremanis
necessary 1o expand all telecomnmunications competition by opening Owest’s whelesale
network ta would-be competitors. Now Qrwest has artempted to tum the public interest
on its hezd by ureing the eliminatioo of the regulatory framework allowing viable
telecommunications broadband competition. Qwest has done so by exploiting the mete
existence of ceble breadbend competition, without demonstrating any factual conngction
berween cable market share and the who csale discount or edher [LEC regulatory

requirements, and without showing that cable places Qwest in competitive jeopardy. As

¥ See, Atacment A, Deslaration of Anne Garlock.
pub. L. 104-104, title V1, § 706, February 8, 1996, 110 Stat. 133, reproduced ic the notes under 47
LILEC & Ia
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articulated in these comments, removing the wholesale discount and other regulatory
requircments for Qwest will result in the reduction of consmmer competitive choice for
the [astest growing broadband technclogy-—DSL. Becayss of the growing conswmer
interest in bundled telecommunications service offerings, raduction in consumer choice
for data services will likely lead 1o a reduction in voice serviee options as well. The FCC
should deny Qwest™s petition for forbearance because it is inconsistent with the pubtic
interest as specifically defined by Congress,
CONCLUSION

{(ywest has offered rhetoric, not fac:s, to suppert its petition for forbearance from
regulatory requiremen:s for the provision of DSL. CQraest must do much more than
simply cite 10 the presence of cable competition i the broedband markel (v justily
abandonment of the Act’s dominant carrier requiremants aad market-opening siTategy to
support resale. Qwest’s petition fails to mea1 any of the statutory (actors to merit

regulatory forbearance. The FCC should reject Qwest’s petition in its entiraty.

FSCHELON TELLCOM, INC.

January 5, 2005, By ):gi{r;tl.-ﬂcq M—:ﬂﬂ
Gnny A, el
Senior Aftorney
Eschelon Telecom, Inc.
730 Second Avenue Sourth, Suite 200
Minneapolis, MN 53402-2436
(612 436-1838 (direct)
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