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FEDERA.L COMl\1lTh:ICATIONS COMMISSION

Washington, DC 20554

In the Matter of

Petition of Qwest Corporation
for Forbearaoce Pursuant to
47 U.S,C. § ~60(C) Pcrtaining
to (Jl\'est's xDSL Service

)
)
) we Docket No. 04-416
)
)
)

COMYIENTS OF
ESc:rr:ELON TELECOM, IN:C.

LVTRODUCTION ANn ,"lTrW,\fA.RV

Q,,-est Corpoltltion (Qwest) ha~ Dled a petition requ~sting the Federal

Communication Commission to forbear from applying we following Title IT requirements

10 Qwest's provision of digital5ubscriber line service (DSL): dominant calTier tariff

:egulation; rate averaging; and the wholesale di,CQl,;!lt for resale. Bccause Qwest fails to

support orjustifytbe need for forbearance, it;; petition should be denied.

Qwcst's petition for Fedmal Communication, ConJ!l~i$"ion (FCC) fOTbearance

from mglll~Tinn io hEh~ed entirely on th~ proposition that Q'yest mnst be IOQSed from

regulation to meet eompetirior. from cable modcm broadbUld providers. Qwcst's

position should be rejected for several reasons. fir~t, Q"V~,( fV~lJSes em cable'5

residential DSL market share as the sole arguoent to pOrtny certain ILEC regulations as

competitively dioadvantageous, but [aib to mention that these regulations are critical to

sUltaining COllirnner choice among competitors for both r)~L and voice. Szeond, the
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facts, including key differences in availability and technolcgy between cable and OSL,

belie Qwest's arguments regarding the threat ofrompettion from cable, part'cularly for

bu.siDes~ services. Third, Qwest fails to demonstrate why cable modem', approximately

50% broadband market shm-e must be due to over-regulatiCon ofQwest, md not to

Qwesl's choices regarding DSL price, service quality, Qr ir,frastructure investment.

Serious examinalion of Qwest's arguments leads to the conclusion that Qwest is

asking for FCC regulatory forbearance not to stave 0::£ CIl~Jting competition from cable

IT.odem but rather to increase its ffiMhl oJli:Ift: fur blUuJlJaud >l:rviccs by dTiving its DSL

compeciton; from the field. Elimination ofrh~ regilimory n:quirements in Qwest'c:

petition, panic'llarl)' tl:.e \vholesale discount for resold services, would seriously

undermine competition within be signitlcant Share ofthc broadband market held by DSL

?J:oviders. This fact is particularly true in light of thc fCC's recent decision to transition

competitive carriers away from access to 1mbtrndled mass market local circllit switching

(L:.JE-P), forcing greater carrier dependeIlce on resale as <.: option for OSL.

Qwest fails to fulfill the factors ;or a meritorious fcrbe=ce petition under 47

C.S.C. §160; the FCC should reject Qwest's arguments and deny Qwest's petition fOT

forbeanmu.

ARGDfEl'\T

T. BACKGROlJlllD

A. Qwest's Ppti1;nn.

Based upon its argument that cable modem is a sereous competitor for the retail

brOaLbartd market, Q\',·e!ll petitions the FCC for forbearance fTum lllICC l},l'e~ of

rcg;ulatory r~quiTemcntg.
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First, Qwest asks the FCC to remOVe tte n:quireme~tsof dominant carrier tariff

requirements as to Qwcst's pw,ision ofDSL. Specifically, Qwest asks to be relieved of:

I) cost study price support for tariff changes recuired unde" 47 U.S.c. § 61.33; 2) tariff

notice requirements found in 47 U.S.C. § 204(a)(3) and 47 C.F.R. § 61.58; 3) required

dclays between rate changes in 47 C.[<.R. § 61.59; and L) the requirement to obtain FCC

permission to offer contract tariffs.

Second, Qwest asks the FCC ro forbear from applyeng rhe recyirement to rate

average its provi~iun ufDSi Yo'liliilJ "- "rudy arca. 47 C.LF: § 69.3 (c) (7).

Third, Q<vest a,ks :hat: tl]~ FCC lift Qwe~t'~ nhligaJion to resell its DSL to

wholesale customericompetitors at an avoided cost discollnl, pursuant to 47 U.S.C. §§

251(c)(4) and 151(d)(3).

Elimi:mtion ofQwest's tariff requirements and rate averaging obligation Is

unnecessary and problematic for competitors. As an example, Q",-est has shown no

reas()::J. that CLEes shood be subject to wholesale pricc chmges without limit or notice,

or why CLECs \\-ould not bc unfairly disadvantaged by th~lfl- As detrimental as these

changes would be, the elimination of the DSL resale wholesale discount would have by

far the greatesr impact on compethon. Eschelon's comments will therefore focus for the

most part On the harm that wonld befall broadband competition frOID the elimination of

Qwest's ,;,;holesale discount.

A. E~th~lo)ll.'s Provi~ion of nST..

Esehe!on offer:<; DSL 10 small to medium business end user customers in ,ix

states 111 which Qwest a~ the incumbent LEe has an obligation [u pruviJe il~ D3L :;crnGc

!l9 [[ wholesale Offffiing. TI10gC states = Alizona, Colorado, Minnesow, Omgrm, I ;tah, a
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and Washi:::tgton, As Qwest noted in its petition, s::nall busbess customer:; are considered

under lllilss-market analysis by the FCC became these customers buy products, i:::tcluding

OSL, of a type that :s nonnally associated v.'ith residemicl m.d small business end 1Ism· j

The vast majority ofEschelon's OSL ,ervice is obtained through Qwest's resale

of a DSL-qualified loop. ~~"HBEG[N TRADE SECRET

END TRADE SECRET*****"

E,>chelon offers DSLo thrQugh QW(;~t rv~al~ chiefly bOClluse it IN.:; b~~o Ull:l.bk to

~11~r.p~lfjllly ~elf.provisir:l1 DSL at a competitive speed due to f.llldam~ntal probl=s with

Qwest's loop quality and record kcepog, and beCatlSe cf 8W prohibitive cost to

The resale avoided COlt discount cuneotJy offered Eschelon and other CLECs by

Qwest pursuant to the requirement of47 V.S.c. 251(c)(4) -,arie5 between 12.2% and 18%

in the six ,tates io whi~h Eschelon provisions OSL.

AS AcachrnentA to these comments demo:J,trate,:, purchasing the DSL-capabJe

loop from Qwest at a wholesale mscollllt i3 essential for E~;chelon's continued offering of

a viable OSL service, ComidCling Qwe:;fs wholesale charges to Eschelon, wgether with

Eschelon's other month!}; costs fo: providing resale ADSL to its end ,-,ser cmtomers.

I Poution ofQwe" Corporation fu, Forbearance PUISuant 10 47 1; .S.c. § 160(0), at 3, n 121)1ovomber 1':1.

2004) (Qw~,t P2tition). citing FCC, HIGll·SI'E3Il 5:iR\~CES FOIl hrERYET Aceto,: STAres .~5 Of

DECEM3ER Jl, 2D04, ,~T 4, ~ I I (June, 2004).
, See, Attacbnent A, Declaration of Anne Ga:look.
; SO", d,wl.d b""lgrounci on the roadblGrk< Qwe" pm,e"red when E1cheioD atrempted 10 ,elf-pTGvi,ion
ADSL 'TId fact, regarding co,ts of ,elf-l\rovlsioning, Attaebmell113, Declarajon of Ste..en Kolm See,
also, Attachment A, Declaration of Anne Garloc~.
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Eschelon could nOl feasibly compete with Qwest's retail product without the continued

application of the wholesale discount4

II. THE FACTS BELIE QWESrS ARGUME~TSREGARDIl'\G TIlE
CO:.vfrI::TIrrvE 'tHREAT OF CABLE MODEM BROADBAND.

lhe comp~li,io:l from cable mocem broadband service wodd othecwisc be

insurmOlmtable, According to Qwest, the broadbmd market share held by cable is due to

the::act that the FCC maintains what Q\\'llst tetrns a '"hand~: off' policy toward cable,

while l-etaining some regulatory requirements for ILECs5 lfits regulatory bonds were

loosed, Qwest argues, it could compete more effectively, lower prices, and accelerate

DSL infrastructure investment

Qwest's '"cause and effect" argwnent is deceiving lor a nwnber ofreasollS. First

and foremost, Qwe,t exaggerates the competition lien' cable modem brc"db~nrl, ~nrl The

effect of that competition On Qwest', DSL sales. Q\''llst frrt-'1ennore offers no ev:dence

to link the existence ofDSL regulatory requirements with ;he market share that cable

doc, hole. COnlTary 10 Qwe,t's implications, cablc i3 survivi~_g in the mllTket wb.ile under

its O"'Ill municipal regulation The relative market positions for DSL and cable could be,

and, as disc\lssed mOre fully below, probably are, due \.0 mary other mctors wch as

technology rnJd ~ll'>tQmer l<;lcaLion, Also, while ~:est argues !hat decreased regulation

would inccnt i\ to lower DSL prices and accelerate DSL d~ployIlleI:1, it fail, to

achowledgc that:t is currently free lO attempt to increase it, market share tluough

pr:idng, ~erv'ice quality, and investment. Last, and very sibwficantly, Qwest's argument

, S.., Attaohment A, Doclar.ltion ofAnne Garlook
, Qwe'l Petition at 5,
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that the wl,olesa[e discount obligation costs it market share and revenue is fundamentally

W1SOunC..

Contrary to Q1'I-esl's wJvocac;', DSL holds a very b:althy "hare o:the broadband

:narke(. and that stare is growing. The FCC recently reported a steady growth ofDSL

lines at the expense of cable share. From December, 1999, through Jillle, 2004, ADSI,

g:ew froo 16,3% shru:e ofthe 5lIlall b\liiine,s illJd resid~mhl high speed broadband

market to 35.8%. In the same time frmne, cable's share of this =ket sank from 78.2%

to 61.6%.6 D,lIi"g the fu~t balf of :;:QQ4, o"'i'rall ~llb$cTI1:eI-S[,.i:> in high-sp~edADSL

sCLYices increased by 21 'Yo, while the number of cable high-speed connections grew by

13%, During the previous six months, .lVJSl connections grew by 39% while cable

~onllectiOll~ gr~w by 20%,"

qv,-est'S provision ofOSL service has been part of this increase in broadband

market share. Qwe,t report~d in its third quarter 2004 earnings statement that the

company '·contillued its strong OSL growth, ,,(jIDl1!; ;01,000 lines, up 12 per~enl

sequentially, to a toml of 956,000 subscribers. Over the :lost four quarters, Q\vest has

added more thml 375,000 DSL lincs,"~ Qwest's "strong DSL grO"tl," and OSL's overall

abiEtyto tl\k~ m<rrket $hare away from cable are both [acts ~hat run COlmter to Qv,'C,t's

argument that regclation is blocking DSL's ability to compete.

'FCC, HIGII·SrEED SERYtCES FORT!;rr;r.l-il:T ACCHS: STNTV1;AS Of JL>lE 30, 20C4," S, Chart 6
(December, 2004), <;v"ilable at W\,'W.fc,~. croviwcbiSlatS.
'!d, at 8, Ta·,le3
, QWEST, ImRD (Jl.'ARTliR 2004!:·ARl'mGS REPDRT at S(Ncvember 4, lUl'4), <;Va,labie at
hrt:p:,','rned ia.corpQ"liD"ir. "C[,'mem"_filc,:ny,/Q/rcport,iQ30 ~ .pdf,
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Qwest's portrait ofth~ rompettion from cable i:; pruiicularly exaggeratw

regardicg Eschelon' s customer base-----s:nall to medililll bminesses. Technological

differences bet\veen the two major modes ofbroadband service ten-d to separate the

country into logic,,] DSL Or cable markets, Mo:;t C.S. ~mall businesses today are in the

DSL camp, for a number of reaSOnS. Cable rollout is lrighly constrained in congested

dOl-VrrtO\>ill ueus and other areas of concentrated d~YeloDm~rrt, where the majority of

small businesses are located. In addition, cable's historica: origin:; in providing video

services to residential customers meam that the cab'e nelwJrkl; largclctl lcsitlcutial illCt5

fllld did not extend seniC<' into busiIli'~~ arca;:. The fCC h"s nolf.~ thM mmt cahle

SyStffiIlS are deployed in primariiy residential areas. 9 Recent indu~try estimams of

potential small and medililll business broadband GUstornen. show JO% to 50% oflhis

market segment located a viable 50 to lOa feet from cable modem coaxial v,'iTe,1'J In

contrast, v,ireline telepr.or.y networks have histori,ally been ubiquitous, serving both

business flIld residi1ltial customers.. j

Eschelon's own cncrience demonstrates that cable is very seldom considered a

viable telephone ~ervice oution for its small and medium busme,s customers. ln 2004,

fewer :han 5% ofthe yoke line losses incurred by Eschelon wilhin its facilities-based

footprint were cue to cable company competition. II

, Inquiry Concernbg ,he Dep:oyment ofAdvar.ced Telecommunications C"l'abilily, CC Docket 98_146,
Third Report; FCC No. 02-33, l'i FCC Rod nL4, at 2864, Par, 45 (20J2).
rc SONIAAHKSON, PACIFIC RESEARCH NSTIruTE, BEI'lG Smv'ED: BROADB'l\D COhr.PEIlTJO'N
NT:-IE S:I-1ALL AND MEDIUM SIzED B'JSINESS \hRI(ET. ""aj!""le al
httn :1/IV,", Vi .padEcreseard QD!/pub l,.bllOChnoiSc\{E%2 Opa".''-I'Ql'.1!toL
11 TRO oJ: POL 23~ ("lncumhent LEC, .chi_v," low average cc,n berm" hi,rnri,aIly they liay~ served
100 percent ofdemand in any giVcrl orca.";
" See, Attachment C, Decimation ofKir'fn John'"n.
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Business D1vners who have bolh DSL and cable modem broadband available still

often pick DSL because businesses cannot tolerate a signiLcant variance b \;andwidlh

capability. In contrast to DSL, whkh offers a high degree of reli~biljty tlmmgh dedicatro

lines, cable mo6em involves IQcIDly shared bandv,idth. The result of the network sharing

is that a CUSI01nCr's realized performance at a partieulartimc "Will depelJd on how n:any

oilier CtlSlOmerS in the stJrwunding area are using ite servi;e, 12 "Wltile residential

,ustomers may find this characteristic bothersome but tole'able, businesses may find

unreliable conne<;tiQm fat.:! to their cxi3li;:nc~,

All of these re~sot1S h~ve led to the dominance ofIiSL hl 1he small busine,s

broadband :market. Cable modem in fact held just four peT~ent of the broadband market

for soaU and medium businesses in :::003. I.

Cable rnode::n is not only significantly less dOnlllant in the broadband market

thac Qwe~l portrays, but it is also less free from regulation. In argning that the FCC',

'"hands ott' regulation of cable has led to cable's competitve advantage, Qwes; faits to

mention that cable cQl~lpanie,arc regulated by the municipalities in '",hich they offer

service, Cable companies must conform to local regJ.1atio:ls and socu:e franchises from

theit local muniGip.:!iti~s. Those franchise:;;;ICe 110t granted permalJently bm must be

periodically renewed. Cable comparies seeking franchise ren~wal, must -lUpport ce:tUJ

s:::.ecific fa~tnal requiremtnis; the resulting ::nunicipal rene'Nal decisions are subject to

" Soe, e.g., About,Com "DSL Crib Sheet," available aI
hnp:iicompl:e:wc,rkin".aboul.'Omiodid,t:ljgita).,ub,critertine':lIaJ06;i:.o.Ca.nlm·
" SO'.llA ARRlSON, PACIFIC RESEARCll INSTlTUTc;, BElN<J S"KVtlJ; BROAIJllAND COMi'EmlO'1

DlT:-IE S:VLAU AND MWIUM SIZED 8:';5=33 MARICET a16.
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judicial review, 1, Cable companies are required to pay municipal franchi"e fees as long

as they sen-eY Cable companies furthennore are required by the tcnns ofweir

franchises to dedicate significcr.t capacity [0 public educaton and government access,'?

Telephone companies offering DSL do nOt [ace suchm'JDi~ipal regu'atian Or fees,

Qwcst does not offer any evidence l"at it is currently unable to lower its DSL

priGe, offer a higher level of service quality, or develop or .:Jeploy new tcchnologie5 to

capmrc more broadbanc market share. Qwest apparently prefers calling up the specter of

cable oomp~tition in -.n Iltlempt to Qcreil.ile iu: market >ham m CLJ;:CV excpen.se to makins

the hard choices on price and wwstmmt that CQlJl;l ~l)able it to compete mor~

successfully with cable. Qwcst has also demonSlrably failed lG make the necessary

investm.em 10 reacJ. further ~\LStomer~ \ViLhin j" (~rriL~'ry, Q\\'~i>l jl.\d:f lep0f!S that its

DSL fQQtpl~nt covers only 63 percent ofit5 opert.ling terril~ry, lR Qwest has thus failed to

make thc ilL."raslructure invesnnelll necessary for broadband competition in over one-third

ants establislled temlQ!)'. nus fact further demof.snates tllm QVi~st' s ,eaJ rocus in its

forbearance petition is not on eliminating regulatory barriers lG comp€tition from cable

bu~ rather on building an economic edge over its CLEC competitors in areas where Qwe"t

has chos~n to ~ompete for broadband market ~haIT, Wiihcut cyidence showing an

inability to compete with cable through supe:::ior pricing, service, inllovaIion. er

"Se., •. g, Joim '1-1. Mvers and Daniell'. Soh'ocTing, 'Cable r.r.vi,;on Fm~"hiseRenewal.<.A Primer."
Winois \1unicipat Revi,w (j'nuory 1991), available at htto}!"",,"w,1 ib,I,-~~.edLL lllinois Periodi"ah Online

~

",~.., •. ~., i\1lKE DUL lIOl:SI3RE3LARClt SnORT Stl),m~n, CA~~E R.3Gt'L.\T!Ol' (Oetob.r
2002), available ~I http://w.."w.house.].".lli1to.mn.usihrd1i••inb.sscaheg.pdf
" See, f,g. "CO'!.rnmeN Cabje Channels FAQ," ht.tIrl;www_cLmlJmapo:is.,mn_u~',abte/"ovt-e~.,,!,n'l­

t!lg, ilOp¥T2P.lJ.fPOQ"_
oR QWEr, THIRD QUARTER.20U4 EARr"-D(i~ Rt!!'OKI >.14
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:nvestment, Qwesfs attempt to link the FCC's DSL regulation "'lth cable's broadband

market share fails to hold.

La'lt but no less significactly, even if all of Qwe,r.: al1~gation, regarding the

threat of competition from cable were trne, Qwest's argument that it mnst escapc me

wholesale discoum in order to anow it to recover revenue 1J:om DSL is fundamentally

fauty. The fact i31tat Qwest, like all ILEC., recovers by law all Qfit5 costs that it docs

Dot avoid when it resells service to wholesale customer/competitors. Section 252 (d)(3)

of 47 L".8.C. rcquircB 3!(I."tc commissiona ~o Bet whole~w.le ril:e$ lhat provide incwpJ;>ents

the retail rate, they ~ha:rge. which include a profit m<lI'gill, l~:;s the portion of those rates

attribnt:oble to any marketin~, billing, collecl;on, and other costs avoided when they sell

we :;ervic.e aI Wholesale. !m:umbent:; LllLJ:i wlllillU<;; lIH<;;W V~!' tlLel, costs plus a

reasonable rate ofretnrn tllrough wholesale rates >vhen they provision sen~ces to

wholesale customers.

The rCC has noted mat the lLECs' costs ofmass market lOOp infras-rrucmre

deploj'lueut, mch as oecuing rights-elf-way, digging trenches or placing poles, and

nIlming \\iirc, are largely fixed. The FCC further explained that "[b]y fixed we t:ilean that

these costs are largely insensitive to tlle number of custom"f~ being served. ;"'1nch of the

COSt appEes whether a carrier serves a single resideu1ial customer or ten thousand

residential customers... ,,[9 If the lLECs' fixed costs of ill,-SS market loop deployment can

be spread among a greater ulffilber of ~ustorr.en;,then, it 1'0110'1'5 that economies of scale

""ill come into play.

" FCC Repon and Ordor ilIld Order on Remand and Further Notice ofPmpo1d RlIlem.king, CC 1'0. O' ­
33&. 96_9&, 9&-14'7, Released Augu.llt, 2003 00), at Pal. 2'37
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Sinee the incumbent reCOVerS throu~ the wholesik rate its unavoided costs of

?:ovisionin" the mass market loop, incbding proft, and the costs ofloop deployment are

fl)(~d and rmy be reduced by being spread over more partakers, the ILEC io clearly

beJlefited by selling mass mark~t loops to whoJe~alecustomers. The ILEC's wholesale

customers procuring the loops at an avoided cost rate takeJn the marketing, billing,

collection, and othe: costs to sell the loops to their own cmlu5er ~\lStomers, and in ~h~

process provide incremental reVenUe to the [LEe with each loop ordered and resold. The

effect of the application Qf the wholc.llllc rat~ wlov;ing whQlp~lle

customers/competitors to obtain loops at il viable ratc alld 10 market and resell them to

their 0"'11 eustomer5-is the very opposite of the hami Qwest portrays in its :;>etitiou.

These factors should )e kepI in mind ilS the fCC c(Jn~iut;I~ Qv,~~('~ J.'l~" f\ll

regulatory forbearance to offset what it characterizes is intolerable competition from

cable modem broadband. For the small business market such as that served by Eschelon

in particular, the orowband competitIOn is much mQ!~ likely betwc:n competitive DSL

providers than between cable ant DSL. Tho regulatory facwrs that COllgress set in tho

1996 Act to ensure an open wholesale telecommunicatiotlE netwwk, inc!u:ling the

wholesale disoount, remain essential to fair oompctiticin fa: the slllilli business DSL

market.

III. QWEST FAlLS TO FULFILL THE STATUTORY FACTORS FOR
FORBEARANCE FRQ:\f DSL REGULATORY REQUIREMENTS.

47 U.S.C § [60 provides the factorS the FCC must weigh when presented wilh a

petition for forb=a:nce from regulation. lbe FCC mUSI forbear from applying the

particular telecommunications regulaticn if the FCC determines that:
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(l) enforcement of such regulation or provision is not necessary to ensure that the

charges, practices, classifications, Or regulations, by, fOf, or in connection with that

tel&ommunicalions carrier or telecommunications seI'\,ice are just and reasol1'lble and arc

no; unj llStly Or unreasonably discriminatory;

2) enforcement of sueh regulation or pro,i,ionis n,)t necessary for the -protection

of consumers; and

(3) forbearance from applying such provisiou or re:~alion is consistent with the

public interest.

Section 160(b) slates further that, in deciding WherlleT forh",~rnnre will he

consistent with the public interest, the FCC must determine thc CA1:ent to which such

forbearar.ce will p:olllOte competition among pro,iders 01 te_ocommunication~ senices.

Qwest fails ~ fulfill any of:he 1brec statutory factcrs for a grant of forbearance.

A. Continued Titlt II Re~lotionofQwest's Provision ofDSL Service Is
:'iIectssary to .Ensure That Qwest's Charges and Practices Are I"\ot
Unjust or Unreasonably Discriminatory.

Continued application ofQwest's obligation to "ro\'ide competitors an avoided

cost discount is essential to Eschelon's ob;ainingjust and reasonable rates for msal~ DSL.

Absent the wholesale diSCJWlt obligation, Q\ve,t's 100 year, of aCClnlulatcd legacy

infrastructure---paid for long since by its ratepayers~plus the eC<lnomies ofscope and

scale Qwest is able to a?ply to DSL investment, would result in Wljust and unreasonab:e

The fCC recognizes that ILECs' legacy infrastructure and economies of scope

and scale provide lLECs tremendous competitive adv.1ru",g~ over CLECs. Add[c:;~ing
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UNEs in the Trienrial Review Order, the FCC noted the fcllowing in its discussion of

loop impairment:

Par. 237, The costs oflol;alloops seryog the tnh,5 market are largely fixed and
sunk. '" If a new em-rant overbuilds to serve a mass market ct:.S!omer and loses
that customer to another cauier, the neW entrant cannot economically redeploy
that loop ti> M.()th~r li>M-tiM. It~ investment might bo 108t unless it cou:d iind a
purchaser for its redwl<:lant loops, This is true regardless ofv"hcthcrthe new
entrant was providing narrowband or broadband ~:enlce, or both...
As new entrants, competiti-<ie LEes do not enjoy a large guaranteed subscriber
base that would provide 11 predictable ]ourc~ offilnding to offo~ th~ir IQ~allQQp

deployment costs. For tl:cse reasollS, we find iha~ the costs of self-provisioning
mass market loop fadlities are demon.strably gre~ter than those faced
univer;;all,'- by new entrants in other industries.

Par, 238. Incumbent LECs also enjoy firs'-mover advantages that wDIk with :he
st~cp Costs n01ect above to ~omp(luml :h~ ~lllJ;y b'Jli~!~ ""","ciatcd with local
loop deployment. When the incuobcnt LECs imtalled most of their loop plant,
they had exclusive franchises, and, as such, the record shows that they secured
rights-of"way at prefeTentiai terms and at minimal c-osts. By contrast, our record
shows thai neW entrants have no such advantage. Even if a competitivc LEC
obtains speedy resolmion o~ l~ghts-of-way issues, it may still cxperience delays
involved with Gomtmctmg new loop plant. Incllmbem LEes, of course,
experience no sneh delays when providing narrowband or broadband services
over their legacy copper loops. Becaus(:these loop;; are already deployed, they
are availabl~ immediately for providing narro'''b~~d~,\,.vi"e, (i.e. voice, fax:,
dial-up Internet access) and available after performing any necessary line
conditioning for providing broadband senice. Furthennore, competitive LEes
are also faced v.-ith the problem of o\'er~omingthe illcutllt>eDt LECs' established
brand nanle recognition for pwvidi"g relIable service in order 10 convince
(potentially reluctant) ma;;s market customers to ,;hange carriers.

Par. 239. According to several cOTInnenters, dl:e10 the hgh fixed COSt5
described abovc, the incumbents LECs designed lheirnwvorks to minimize the
extent to which they must modifj their loop plan; whell addillS new customers
or services. Accordingly', when incutllbent LECs construct loopg, they tyJ)ically
add several spare wIre pairs to the customer's location bec,,-use the cost of these
spare 'Nires is sn:all in comparison to lhe cost of :u1ding Ihcse pairs at a laler
date. This dCBign lowcr~ tIm incumbent LEC~' Gllst 0: ad4irJS cu"tom~rs,

Incumbent LEe, achieved :ow average costs because historically they have
~ened 100 pct~cnl of dermmd in any given <'Tea. Their investments w;;rc
recovered, in mOSt cases, through regulated rat~s and an authorized rate of
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return. For a new entrant to match or even COlne close 10 the incumbent LECs'
econom;e, of scale, at" mininnnn, it would have to ~"P"llT~ <"[llit.kly ~ .~irnificant

percentage of the =ket

TRO at Pars. 237-239. (Internal cit~s omitt;.d,)

Based upon its TRO analysis. the FCC determined that it would not lift ILECs'

Dbligation to unbundle mass market loops as UNEs to ensue open wholesale networks;

thi, fir.ding VitlS upheld by the D.C. Circuit. Qwest (lffer.'; no evidence or reasoD.ing to

show that the wholesale discollllt, the means the 1996 Act Jrc>\~dedto [oster resak as an

~quaIl;' lcgilinl[l,t~method of opening inClLmbent~' network" to whd~Hl.l€ q.mpetiIioIl, is

no langer valid or neCeSSill)'. Neither can Qwest point to anjlhiljg in starute or rule to

indicate that the wholesale discount was meant to be tempmary or that, as Qwest avers,

the wholesale discount has oUlliveil it, -u:;erulne~:; lor DSLo 211 A, 1I1Jl,,-~kj "flact, as of

J-une 30, 2004, the lLEC share ofthc DSL market ranged f,om 95% offacilitie5-based

ADSL high-speed lines to 63% ofhigh-speed lines deliver~d over other =ditional

I'rireline fuciUties,2' And, as previou,ly ili:;~-u~seil, ~or mO~:l business c-uSloD1er>, as well

as many residential broadband customers, DSL is the only viable broadband alternative.

Clearly, the resale discount, like the unbundling of nem-ork elements, remains as

imp[l:1ant today far broadband choi~e, price, and innQvatic,n al it did in )99<5. As Qwe,t

ilself states, "precluding entry by [firm, that could provide broadband services as

efficiently as, or mare efficiently than, Qv.'est] harms coruumers, ..11

The importance ofa fair and reasonable resale ra.te to DSL com-octitioll was

recently under3cored by tte FCCs decision to do a",-ay ",itb u_bLllldlcd access to maSS

:!D Qwe>l POli,ion aI 2L.

,I. FCC HIGH-SPEED SERVJCB8 fOR I"'t'BR:'ffir AGGE,S; ~T,~Tl.' AS OF JUl'E ~O, 2004 a' 3.
" QweSI PC!iliDII HI 22.
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market local circuit s..itching (UKE-P) at the end of a 12-rnonth transition period." The

FCC's e1imiillltion of"IJ:'!E-P lemoves an avenue that CLECs '=tave p•.usue,} ,,~th some

success in a number ofprodu\;l mltfkets, including DSL. VlitllOut the option ofID·m-p

provisioning.. CLECs w;]l be more dependsnt than e,er On the few remaining competitive

options, including re,ale. If the FCC nOW forbears from requiring Qwest to apply thc

wholeoale di~Gollm 10 resale DSL, the rcsale alterlll.l.tive, [(lr th~ reasollS demonstrawd

above, will no longer be viable for competitive DSL offerbgs. \1any small business

cU5tCt:ncrs will be depriv~dof the benefits ofhcalthy competition among DSL provillero,

many who lack a cable alternative ",,'ill be forcsd to accept IVhawv~r pri~e and tenus arc

offered by Qwest.

Q'i;'est argu~s that the level of broadband co::npet1tiJll from cabk, 'i'iirdn~ w..;o,l

satellite providers wi] prevent Qwest's charging unjust Or wm:asonable DSL rates

because end usas so charged would turn to other providers'"' AI; has been &::town, a large

pcrcClltage of small and medium sized customers lac'>: the option ol l1.l'1ling to cable for

their DSL b:lsiness needs. Furthermore, this argument foelscs on a potencial effect of a

rat~ increase on Qwesl's re!aij end user customers and igl1'.lres ~he effect of the los, of the

\'1'lJOlesal~discount for Qwest's wholesale cuscomers, who cannot easily av.itch to a

competitive provider of resold DSL. Even if the CLEC is role to ablainresold DSL fTOm

a data competitive local exchange carrier (DLEC), the DLEC is almost ttOOlly

Db-:aining the underlying product from the whDle3alc mOllc,polist, Qwest, and must mark

"FCC>!r:ws R£L£AS3: ACTIOI' BY TI-llJCQ'vlMJSSION, BY ORDER [)~ REMA.."ID, FCC 04_290,
at 2, (Decembo! 15, 2004)
"(Jwe,t ~oritjon a: lb.
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;)p the product 10 a higher price in order to resell to the CL~C. As the fCC Irns asserted,

"rt]he record indicates that no third parties are effective!y offering, on a "'TIolesale basis,

alternative !ocal!oops capable ofpTO\iding narrowband or broadband tn1Il5mi5~i(ln

capabi:iti"s to the mass market. ""

Q'iI'est states that it must be freed from dominant curier requirements because ils

retail customers y,'ill o,henvise choose competitive broadband providers based on price?"

Qwest's argument underscores the need for the cO::lti::mcd EL"Plication ofthe wholesalc

disco:!:!, for QWC$t'$ Cdp\ive wholesale DSL re~~lc eu,to)]]~J(l Esehelon will 'i'rithollt

doubt suffer serious ~ustomer loss ifit must rais~ iis DSL rates by 14 to 18% as a result

of an increasc in wholesale rates of 12.2% to 18%,

Q'rl'est complains tllat il~ cable modem competitors larget th~ir IilL~~ Lli =~:; ill

which they face DSL competition. D:av.'ing on this fact, Q-.ve,t argues that its rate

averaging requiremenis may b~ lifted without advers~ "rFed because retail customers

who currently choose cable mUSi fmd the cable provider's mtesjust and reasonable.);

Qwest once again ignores the effect that wholesale deaYerc.ged rates would have on

Qwest's wholesale customericompetitors. If rates were dnYeraged, on~ can logically

sumtisc bat Qwest would target ;;peeifie Tales for a:eas in which it ha~ e'(perien~edDSL

competition.. \1/itl: lower DSL retail rates i.n those areas, QV'iest wou:d providc its CLEe

e,-,slomenicornpetitors, in effect, a '"lower" discount because the percer.tage wholesale

diWJuut would be <.pplied to the lo\ver rehil T.1le, The CLEes, \'Iiho have their own fixed

05 TRO at Par. 233
" Qwes( Petition a: 16.
"1.Jwest I-'erition a: 20.
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costs for provisioning to their end user customers, \vould experience a price squeeze that

~uld drive them out of the market. Q\vest, who would pr~suroablyrai,e prices in other

!lfe1J.S to make up fo: the geographically reduced retail rater;, could buffer itself against an

adverse effect from the lower retail rate in the competitive area

For all of these reasons, elimination ofthe wholesale discount and other

regulatory requirements for QI1.'est' 5 resal e of DSL would raise signifi~OJ1t banier~ to

competition for Qwcst's DSL customer/competitors.

D. Continued Enforcemmt pfthc Regulatiols in Qu~~ti\ln J~ Ne~essllry

for tile Protection ofC"n~umers.

Cominued enforcement ofFCC regulalions currently inplace will bring the most

competitive choice III broadb.md capability to COllSumex Access to Qwest's resale DSL

service at a fair rate will provide Qwest' s CLEC customer~ an opportunity w compete faT

potential DSL customers, Those end u,er CL1$tOfJiers will best be served hI' m'lltiple DSL

provid~rswho = stimulated through ~ompetition to offer quaEty sITvice, competitive

pricing, and innovative technologies. The FCC re~ogni7..es the benefits to consuroers

fmm competition. _t\B the FCC smtes at it>; "Broadband" on_line home pag~_ the fCC ,yjll

continue to "[d]utifully enforce market-openillg requirements" and will "[e]ncaurage and

faeililate an environment -ma! srimula1:.':s invcstm(:nt and innova1t()fJ in broadb:Uld

hn 1 ., . ,,'E
lee_ DOll}' ""111~~1\'1~~.-

Qwest argues that the existcn~e of competitiOll km eable modem will perforce

keep Qv.'est's DSL rates reasonable because end users would othef\vise respond by
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moving to a competitive offering. IfQv,rest can eliminate its CLEC competitoro,

however, Qwest can completely eliminate consumer CO:11petitive choice in an important

,egment of its markets_ Even in those areal where end users have !he ability to choose

cable modem, the climination of viable CLEC competition is clearly u blow to consumer

choice,

R~duction of competition for the di,tribution of daJa by DSL ",ill inevitably lead

to rec.llciion of competition for voice as well, TIle FCC ha, acknowledged that bundling

lJ[ u"-lil alld voice; is thc I'I-a,c of tile tdccon:municatiortl fTtun:. At its broooband w~b

~itr., the fCC de~crihe~ the inevitabl~ ris~ of "'bundling," the packaging of voice and data:

"Broadband teei:::tologies, which encompass all evolving high-speed digital technologies

tlm ~rovide consumers intcgrated access to voice, high-sp'xd daw, vid.eo-on-delll<lllil,

and interactive delivery services, are a fundan:cental eompcnent of the commwicatiollS

revolution, ,,29

III its Third Quarter 2004 Earnings Report, Qwest notes the importance ot

bWldling 10 its business plan. The Company states that it has seen significant

improvement in market penetration of bundled service, dc~:cribed as voice linked with

v.'ireless, DSL, or long distance Sel"'lce. Qwest further sta1:e, tlmlsuch penetration

increased in thc last year from 21 per=~ ofit, customers -:0 43 percent and notes :he

attendant inc:ease in revenl;.e per acee,s line.30

CLECs SlIch as Eschelon must bundle their oym pTJducts in order to hold their

ovm againsl the incumbent's bundled telecommurications packages. Eschelon in fact

" Id.
"QW8ST Ti-ll~D QL'AR'-'HUlJ(l4 EAJ(Nl%~ Rhl'0RJ Jt~,
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SECRET ENDS······" IfQwest is able to block Eschelor: from competing

successfully III the DSL market, theretore, W".;esl sImultaneously delivers a blow to

:E5~hdon:, v"i"" market share. If the fCC lifts the wholcoalc discount mtd .,th1:f

regulatory requirements for Qwest's provision ofre.sale D~L, the result 'will be a

reduction in consumer competitive choice not just for da~a services bui fbr vbice services

as well. Con,umers will as a result have less chokc, less market pressure fD: lDwer :lrke,

and less access to innovative technology fOT both DSL and vo:ce service"

B. forbearance from Applying These Regulations is Inconsi5tent ",ith
Tile Public Intcre5t.

In the 1996 Act, Congress maCe a ftnding ~hat the lmhersal provision ofmlvf.Ulceo

services was in the public intercst. Congress opecifically c.ecTeed that DSL and other

broadband services should be deployed "on a reasonable ald timely basis.,.to all

Anericans. nJ2 Congress simulta,jeously put into place the regulatory reqlliremcnts

necessa::y to expand all telecommunications competition by opening Qwest's wholesale

nem'ork to would·be competitor,. Now Qv.est h"s anempted to turn the public interest

on its heEd by urging the eliminatioo of the regulatory fraOlev.-C'Tk allowing ,iable

telecommunications broadband compettion, Qv.·est has d"ne so by exploiting the mcre

existence of c,,-ble broadb:md cODpetition, 1\~thout demonstrating any factual connection

between cable market share and the who:csaie discount or other [LEe regulatoI)'

requirements, and without shov.ing that cable places Qwelt in cOCJpetitive jeopardy. As

Jl See. AttacJmtm A. Ue.laration of Anne Garlock.
J2 rub, 1. 104-104, title VTI. § '06. Fcbrtlmy S, 1996, 110 S(at 153, rcprudLLced iJ: me note, under 47
U.S.C § 1,'/,
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aniculatcd in these comments, removing the wholesale discowlt and other regulatory

requirement, for Qwest will =,,It in tile r~du~tion of con"IDler competitive ohoice for

the fasIest growing broadband teclmc!ogy··-DSL. Becaus~ of the gro",ing conSl,l))),eT

interest in bundled telecommu::tications service offerings, r~duction in consumer choice

for data services ,villlikely lead to a reduction in voice service options as weil. Tbe FCC

should deny Qwest's petition for fo:bearan~~ because it is incoI!sistem ,Yith the pl,lb1ic

interest as specifically defmed by Congress.

CO:"lCLl:SION

Owest has iJffertd rhetoric, not fac~s, to S\l.!J]Jort its petition for fQrb~wance from

regulatory requir~m",n for the provision ofDSL. Qwest must do much mOTe ihan

simply cite to the presence of cab1~ competition in the broo:.dl;>m1d Ill<u:k~l (v j LJ:>lify

abandonment of the Act's dominant carner requirem~nts a"d market-opening s~ategy to

,upport re5ale. Qwest's petition fails to meet any of the statut:vl)' ractors to merit

regulatory forbearance. TIle FCC should reject \1wesf s petition in its er.lir~ty.

ESCHELOt\ TELECOM, I1\T.
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