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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Petition of the Verizon Telephone Companies
For Forbearance Under 47 U.S.C. §I60(c) From
Application of Computer Inquiry and Title II
Common Carrier Requirements

)
)
)
)
)
)

--------------)

WC Docket No. 04-440

COMMENTS OF SPRINT CORPORATION

Sprint Corporation ("Sprint"), on behalf of its wireline and wireless operating divisions,

hereby respectfully submits its comments on the above-captioned petition by the Verizon

Telephone Companies asking that the Commission eliminate Title II regulation of broadband

transport facilities, including the application of the safeguards adopted in the Commission's

Computer II and Computer III decisions (collectively, Computer Inquiry)l to the provision of

such facilities by incumbent local exchange carriers (ILECs), through forbearance. Verizon's

petition must be denied. It is nothing more than a repackaged version ofVerizon's pleadings in

CC Docket No. 02-33 (Appropriate Frameworkfiir Broadband Access to the Internet over

Wire line Facilities) where the Commission is considering whether to eliminate the safeguards

adopted in Computer Inquiry with respect to the provision of broadband transmission facilities.

The record in that proceeding conclusively demonstrates that the elimination of such safeguards

The Commission's Computer II safeguards were adopted in Amendment ofSection
64.702 ofthe Commission's Rules, 77 FCC 2d 384 (1980), recon., 84 FCC 2d 50 (1980), fiJrlher
recon., 88 FCC 2d 512 (1981), a[rd sub nom., Computer & Communications Industry Ass'n v.
FCC, 693 F.2d 198 (D.C. Cir. 1982), cert. denied, 103 S.Ct. 2109 (1983). The Commission's
Computer III Phase I safeguards were adopted in Amendment ofSection 64.702 ofthe
Commission's Rules, 104 FCC 2d 958 (1986), subsequent history omitted and the Phase II
decision adopting safeguards is reported at 2 FCC Rcd 3072 (1987), subsequent history omitted.



would be contrary to the public interest. Indeed, there was near unanimity of opinion across the

broad telecommunications sector of the economy that competition in all telecommunications

markets, that national security and emergency preparedness, and that the goal of ensuring accesS

to the telecommunieations by Americans with disabilities would be imperiled if the Commission

were to do away with Computer Inquiry safeguards?

Verizon and the other Regional Bell Operating Companies (RBOCs) were about the only

parties in CC Docket No, 02-33 to urge the elimination of such safeguards; but their arguments

were devoid of faetual substance and misrepresented the Act and legal preeedent. Of equal

importance, and of particular relevance to standards for judging Verizon's forbearance petition,

neither Verizon nor any other RBOC demonstrated that the elimination of the Computer Inquiry

safeguards would serve the public interest. The Commission simply cannot ignore such record

when it evaluates Verizon's forbearance petition. And that record compels denying thc relief

sought by Verizon.

Respectf~lly submitted,

(o'-.f~---:--=-~--- .
M 'hael B, Fingerhut
Riehard Juhnke
401 9th Street NW, Suite 400
Washington, D,C, 20004
(202) 585-1909

Its Attorneys

February 8, 2005

Sprint hereby incorporates by refCrence its Comments filed May 3, 2002 and its Reply
Comments filed July 1,2002, For the staffs convenience, Sprint has attachcd copics of these
pleadings hereto,
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FEDERAL COMMUNICATIONS COMMISSION

Washington, D,C. 20554

In the Matter of !
)

Appropriate Framework for Broadhand )
Acccss to the Intcrnet ovcr Wircline Facilitics )

)

Univcrsal Servicc Obligations of Broadband )
Pwviders )

)

Computer III Further Rcmand Proccedings: !
Bell Opcrating Company Provision of )
Enhanced Scrviccs; J998 Biennial Regulatory )
Review -- Review of Computer IU and ONA !
Safeguards and Requirements )

-------------_!

CC Docket No, 02-33

CC Docket Nos, 95-20, 98-10

INITJAL COMMENTS or SPRINT CORPORATION

Sprinl Corporalion ('Sprinl") on beh,]lf of ils inculllbcn! loc,,1 cxchange I"lLEC"),

compelillve LEe ("CLEC")!lon!, distancc and wircless subsidiaries, hereby rcspcclfully suhmits

iL" iniljaj comments in response to the CommiSSion's Notice o/ProjJosed RulelJ/{/kilig ('NPR/l1"),

FCC 02-42 issued February 15,2002. in the ahovc·capliOllcd proceeding,

l. INTRODUCTION AND SUMMARY.

As Ihe dislricl eoun judge respcHl.sible for the cnforcement of lhe Modified Fill~rI

Judgrncn[ (MFJl. Unlled Stales ofAmerica v. Weslern Eleclric Company Inc. f{ (I/. 55? F.

Supp, 131 (I),I), C. 1982), ulld sJ(h J(om. Maryland v. Uulle<! S/(/Ies, '160 U,5, 100 I I. 1983), the

Honorable Harold Greene was required to rLlle 011 iI pJelhora of reques[s by Ille Regiolla} Bell

Ope/,lling Compall ies ("1<.8 OCs") seeking waivers of Ilw requ iremellts establ islled by rhe MFJ so

(IS to be able to enter prohibited market".. One. of Judge Greene's more prc.\CiCnl ob"c!"vallo/l\ ill

(kaljn~ with [hc:':'c viai\'crs was lhal the RBOCs would illvilriably rC(ld ~lilY COllcl'.'...:"io!l hy the



COIDll1CIH-> (il" Spnnl CorpM:llio!l

CC l)(Id'l'l Nos. 0). ~\ t).'i·~O, 9K-IO
\"/;1) .\. 200.:?

di:.,Uic( court. no mailer how nurrowly drav...'/L "broadly:;o as 10 t'Jlcompass <.H.:tivilics lh<l( no Olle'

could I\'"sonahly have intended 10 inc/ude therein." US. I'. Weslem Fleur;c, 1989 U.S Disl.

l.EX]S 5250, "12 (1989). .fudge Greene orlen commented on what he Iconed \-vas "Ihis 'slippery

slope'syndrome." US. P. Western Fleetric, 1990 U.S. IX;I. LEXTS 8826, *"9 (1990). Sa also

us P. Westem Flee/ric, T989 U.S, Din LEXIS 13695," I4-"' 15 (]989) and US v. WcstC/II

ON'llie, 627 F Supp. 1090. 1097 (fn. 25) (DD,C. 1986)

far from being considered a rootnote in the hiSlory or the leleeommunications induslry,

Sprint bdie"es thai Judge Greene's experience in dealing with RBOC effons 10 erode the

requiremenls or Ihe MFJ should give the Commission considerable pause as it cX<lInines Ihe

issues the C'ommi.')sion has rai<.;cd in this NPRAI. Sprint ha,\ no qU;:lrrcl with the. COl1"llJ)is,t;lon's

tenta(ive conclusion lha! "(he provision of \virclinc. broadband Inlernel access ser\'jc(~ is an

information service," NPRA1 at lJIJ7. That proposed finding is unremarkabk (mel COJh/S!CJH \-\·ith

{he COn1l1lis:':.)on's basiccnhanccd service dicholOl'ny adopted over (wo decades ago in its

C()/Il!Jlf!('r!/ dreislClo. 1 What concerns SpriJ)[ i.~ Ihe po\.<.;ihilily that the Commi<,:,slon \vill

clmlinale the ",fegu8rds adorted in the C:OllijJUIO' ff and COIl1f1i1ler fff! dceisions (collectively,

Computer [liquify), at 1c8st witlJ respecf to the proyj.:;ion of broadband transmi:-.sion filciJitic~.

Sprinl believes Ihal the elimination of Ihe requirement thai a facililie,s-hased carrier

AlI/endment o!,)'ectio!l 64,702 q/I.he C(Jmmissiol!- 's- Rllks (Second CompUle]" !ll<jl-liry), 77
FCC 2<1 384 ( 1980), reU)fI., 84 FCC 2d 50 11980), fUI/her leu"" 88 FCC 2d 512 ( 19K I). oJfij
suh 1I01li., COI71f1UICI & Commuiliealiolis flldusIIVAss'IlI'. FCC. 693 F2d 198 (DC Or. 19821.
(N/. dellied, 103 SCI 2109 (1983).
~ The COflll1lis.o;;ion'.t; Computer/fl PII05'"(> 1 decision adoplcd in Amendment <?/Sec!ion
64.10] 0/ /hl' Commission :,' Rules ('fIJiI'd Compllter fnqulI:Y) is reponed at 10,1 PCC 2d 95H
(19H61, subsc,!L1!'nl hi,\[(lry omilted. The Commission's Computer Ilf Phose If OrdN" repuned
at;> FCC Red 3072 (1987), subsequcnl history ol11illccl.
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providing broadbillld lnlllsmission facilities to itself for its own information Sl'".r\'lCCS operations

must make such facilities available to other unaffifiatcd information .'\crvicc provider:.. a{ the.

samE price and on the same terms and condi(ions would have untoward ereeds 011 wrre!ine

cnmpctition ill the provision of com mOil carrie!" scrvjcc~.

If RBOC allempls 10 exploit any relaxation of Ihe requiremenls imposed by Iht' MFJ are

any guide.· and Sprint believes that tile}' arc·· the RBOCs will undoubtedly sed to exploit Ihe

elimination of Ihe CompUTer Inquiry safeguards 10 further solidify their bOllleneek conlrol"ver

last mile access to end users. Even though the Commission nwy well intend to lillliithe scope of

any deciSIOn here only to cases where the broadband Ir<lnsmission facility is cunnecledto the

HBOC\ own InlCnlct access services (i.e.. {he services offered as all Tntcmcl Service provider

("IS!''')), the ComJllission cannol be assured that such f"eilily will be used only for Ihal purpose

as JI IS cOJlHnnnly undcr.r.;(ooc! tod'ly. On (he contrary, in lime rnle.rnet ac(:ess may well !h.~ useahle

ror lhe provJ~ion or voice., tLua and Ofher basic IcJccommunicaljnll~ ~ervicc's. III facl, (1\ the

COllllll].\:-:,iOIl observes, "broadband technOlogies may u!(inwtcly replace legacy n:liTO\\'band

nd\VorKs." NI'Rlv! al ')[13.

As Ihe RROC.s and other lLECs increasingly Jllake broadhand facilities avail"blc to end

lIsers, rnninly by n>cngilll~crjng "last rniJc" copper loops (0 make lhcm xDSL-capabJc, lhey can

be expected 10 use such facil ilie, to provide both telecommunicalions services and Inlernel

{leee.s;., service;., as they do today witll line sharing. or course, by doing;-,o they make more

efficient usc of such f<leililies. But perhap,s more importanlly, if freed from Ihe COIilII//I!'r II

requirement [0 provide the underlying broadband transpor[ facilities un an unbundled bii.Sb ill

comJ1lon carriage, the EBOCs win have a powerful inccnlive 10 incorpor<l!C Ick.communic<llioll.<';

.\ervices SUCll as voice telephony inlO their rSF services so as (0 provide .\lIch scrvicc\ O\'cr
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telecommunications (acili(ics wi 1I1011 I having l() l1l;lkt' 1I1Ose r;'JCildies available 10 ollln rSF.>.;. l\l

Ihe same lime, Ihe RBOCs arc arguing In CC Docket No. 01-338 (Review oflhe Snliol1 2\' I

()l1lmllJllng OhliWII;OIlS of IncllmbclIl Local Exchange Carriers) [hat Ihey should nol h'lw 10

make broacJband-cap<:1bJc loops available 10 other c'lrriers as unbundled network clements,

Should they succeed, Iheit' oblig:HioJ)s under Seclion 251(c) would be limilcd 10 Ihe provisioll of

Ilarrowband legacy facililies (10 the CX[CIlI silch facilities remained) or possibly Ihe llilJ'lowband

porlion of all xDSL-eonditiolled or olher broadband loop. Given Ihis ('ommissioll's eXpeclallOll

Ihal Ihe Iciecommuilicalions markcl will evolve illto olle where elld users will be provided

bundles of (c/ecommunica(ions and informalion services over broadband facilities, wircline

carrjl~r.o.; thaI can only secure narrowb;:lJld "Jilst~ll)ilc" facilities from (he H:BOCs would find it

diflicull, ;1' nol impossible, I(J compele for end I"ers. In COlllr"s!. [he FnOe, would have been

deregulated in lhe provision of brO<ldband facilities with their bon/ence" conlrol over (he "/asl"

mile" 10c,,1 loop relalively inl<lC!. The RBOCs would be able 10 dominate Ihe lSI' markel al Ihe

vcry leas!, and COl) ld c.Jfcc{ ivGl y forcc!o\c compcti lion for voice and ba.o.;ic dala ~c.r\'iccs a~ well.

Such all outcome would be 101<111y ill odds wilh Ihe goals envisioned by COllgress when il

enacled the 1996 Telecom Act as well as with Ihe Conrrn i"iol)" goal in Ihis rulemak ing "10

CIl\ure thdl cumpetition in the_ provision of broadbr.mcl (8p;.lbilirics ClI) lhl'l\'C, Clnd thereby flhurC

thai the Ileeds and dc.mallels 01 Ihc consuming public arc mel." NPRM al'I14 Moreover,

a/lowing the RBOC:s ",HI ollwr ILFe, 10 provide broildband laei/'Iies oUls"le of Ihe regul"lnr)

p;lr(ldigm established hy the Com/Jute!' Inquil}' decisions is simply not nccc\sary to encourage

Ihe deploymenl of broadband lacililies. [{'liher. all available evidellce suggesls lhallhere is no

,upply ,irk pl'Ohkll1 in the provision of broadband faei/ilies. AllY problems Ih'lI Illay ex isl <Ire on

(he demand side. CO/1lilllling lO rlpply the (Ott/pUler Inquiry rcguJalO1'Y strUCture to the JLEC<

,j
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jJJovi.<.,ion ~)r bn.wdbaod racililics would enable cornpt'lil.ion ;Uld would be lhe lnO.\t direct <lnd

dficaciou\ way {"o ilttacK the demand problem. Multiple providers stimulate delliand by

providing a varicly of new and innovatIve services at attractive. prices. Elimina(jon of [he

Computer Inquiry rcguJawry framework would, therefore, he a .I\tep in the wrong direction.

Sprint discusses these issues fUr/her below. In the next SCClron, Sprint shows that the

emUf!lI/U In'luirv framework has not delayed the deployment of broadband wirelinc facilities.

In Section III, Sprint demonstrates thnt Ihe elimination of the Comp"r(/' In,!uiry framework

\,vouJd be wrong as a policy matter. Sprint also point::; OUl tl1m the Commission's COIll/JUltr

Ilu/ili,.\" dcclsion\ were not limi[ed to {he basic tri1l1srnissioll capacity thell being deployed <!lId the

informatioll service.s then being provided over such facilities. fn Sc.ction rv, Sprint c.xpJaiJl\ {Il:!!

Verizon\ lhcoric.s rcgarding Ihe classificatIOn or "le}ccomJl1unic,Hioll:\ service:--" as "private

carriage" are bast.-"}cs;,. And in Section V. Sprint rcitcrate<~ its po::;illon ill CC Dockei No. 90-15

trer/eFuf.·,)"{(.l{C Join! Hoord on UlUversa! SerFieel reg(Hding llle Illlpo.',;lrio!l or univcr.';i:lJ service

funding obligalions upon carriers.

II. THERE IS NO EVIDENCE TO SUPI'ORT THE NOTION THAT THE
COMPUTER INQUIRY SAF·EGUARDS ARE HINDERING THE DEPLOYlVIENT
OF BROADBAND fACILITIES.

The Comml:-.\ion S(;1tcs th(lt ils ·:prim;).ry policy goal" in this procceding is "10 CJlCO!!rii~.~(:,

the ubiquitous availability of broadband to all Americans." NPRM at11l To reach Ihi' goal. or

so the C'olnl11ission says, "broadband services should ('..xist in the. minimal regulatory

environmenl thaI promotes investmen[ and Innovation in a competitive market." Id. at (liS. The

problem bere i, tllat Ihe Commission doc.\ f10t explain wh8t aspecl.s of today's "regulatory

environment" have hindered "inves(ment and JIlll0vation" III [he prnvisinn 01" u:irclinr: brOildbilrld

LluJHies. In j)'lrticuhlr. lherc IS nOlhing in the NPRM 11"1(11 (lcmOl1s(ullc.\ {!lLll the basic/cnllcllK:cd

'i
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sej'\'icl's slruC[U!'l' established in Compufer II i01d later modified by ComjlllTer II!. which. ttl JllO\l,

subjl.-,:c!.", faciJilics-bascd carriers" provision or inform<ltion services to "minima!" regulation under

Title L hilS delayeclthe deployment of wireline broadband facilities on ,r ubiquitous basis,

It would, of course, be rather difficult for thc NPRM to have made such a demonstralion,

Le" tll'm ten days [,efore the instant NPRM, the Commission released its 7M/d 706 Report on

the deployment of advance tcleeommunicatiollS services in the Uniled Stale.',) There. the

Commission found that ;·ldvanccd 1t'.Jc;communiC'(l(jons "is being (kpJoyed to ,JiJ Americans in a

reasonable ,1I1d limely manner"; Ihat "tlte availability of and sUbscribcrship 10 advanced

lelecommunic'llion:-. has increased ~ignifjc,lnlly:" and, (hat "investment in 11lfrnS1Tuciurc for

advanced telccommunicalions remalllS slronp," Iiliref 706 Heport al 'III, !\lll1oupb Ihe

COll1misSIOI1 points oul Ihn( "capital cxpcndirurcs in [adv(Hlced sen'jccs] infraslructure hilVC

slowed in recellt l1lolllhs, especially \vilhin the compclitivc LEe rllar~ct.'· it a!!ributcs such

:-;!o\,\,'do\\·n to "c-:\.ccss c<.1j1r.lCity." and nOI to i1.<; regul<1{()ry policies. Illird 706 !?ej)()ri at (jfJ06.

!'Y1orcovcr. a.' cJC!ili)cd recenlly by various COJ1lI11Cllling pilnie~ in the C0I11111i\\IOn'S

Triellllia! UNE Revie,,' proceeding,'1 the markelplace aelivilies of Ihe EEOC" belie the 1l011On Ih'1I

Commission regulalion has created a supply,side problem in the provision of broadband

Inquiry Concerning rhe f)c:p!oymenf o}'IIdv(lJ1ced Felecommunications Capohilily fo /\/1
Americans in Reasonable and Timely Fashion, and Possible Steps to Accelerate such
/)e!'!uyl77elll PJ.fl',l'lJwl1 to Sectioll 7()(,. of Ihe TcI('(UilllllJlI7icaliolls Au or 1996 ICC Dock,'t No,
9R I I G), Third Report (FCC 02-33) released February 0, 2002 (Seoioil 706 Third Report),
,DSL.lilles which are currently being deployed by the RBOCs and other ILEe, 10 plovide
broadband services arc generally considered by the Commission 10 be advanced
Iclceommunicnliolls services, See fhird 706 Reporl at Appendix B 91'1124,2G; see a!.lo NPRM "I
I'll, I & I'll, 2
_3 Revien: OJ'f//(: S'er:/;oJl 25J Unbufldling Ohlir:alioll.\" (~r lnclfmht>II/ l.oc(!/l:.\clUlIlf',C
Carrias, CC Docket No, () I-338, Norice (if Pm/){)sed RU!('IIwkillg, FCC 01:161 II'clc",ul
December 20, ?OO I),
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Illl"r,l\{rliclure. For example. in ils comlllC'J1Ls AT&T has dCleJiled \vhal carl only be cnn:-.idcl"fd an

explosion in deploymenl of xDSL facililies by the RBOC, (sec Rcdilclcd Commc.nls <II 69-71)

which, as il explains "should pnl 10 resl any concerns Ihal Ihe service is compelilivcly

di;';<1dvantagcd or fhat [he current regulatory regime has impc.dcd the growlh of bro8dbancJ

inveslment." Redacted Commenls at 69. Covad also poinls oUlthill Commission regul;lIion hils

nol deterred Ihe Pf30Cs from deploying bro<ldband raeilities at "an incredible clip." Commenls

at 14. And WorldCom noles Ihal all of Ihe RBOCs "reported substantial growth ill DSL lines in

200 I." Comments:H en.

Administration officials have come to the conclUSion that the problem in broadbill1d today

is Oil the demand side because acccplancc ratc."> by consumers have lIot kepI pace wilh thc

bro<ldband deployment. Sce "Bush Administration Focuses on Jncrc,lsing Demand for

Broadband." \'Voshingtrm Telecolll Nplvswire (March 5, 2002L quoting Profcs~or (,kiln Hubbal'd.

Charrm'lIl of the COLillcil of Economic Advisor,. Pial Illy the way to ,1I1i1ck this bmadband

dCIll<lnd problem j.,;, through policies thaI enable broadhand competitioll. C'ompclllioll creatc, ,1

"virlU()ll~ circle" of innovative service offerings;:I( a:llracliyc prices leading to increased demand

for Ihose services. Cerlainly this has been the eXJlerience in the mobile services marker. The

emergence of new wireless carriers in the carly 1<)00.\. breaking tip \,.vll<.ll had essenl;all)' been a

Commission·sanclioned dLlop(lly comprised or a wirelinc LEC controlling one half of the allolled

\pcc!1"um and a J)oll-wirclinc entity cO!HrolJing {he other h,df in (I given market, l1<:l\ led I(l lht'

offering of inllovarive mobile .,-:crvicc,s al lower prices which. in lurn. has led (0 record incrca\c\

III su b.scri bel' gro\-\i[ h. S' (e e. g.. AllJ?ua! Reporf {mel Analysis (~/ Competitive Condif iotls Willi

R"S!Ji'C1 /(1 C(llI/mercia! Mubil~ Services, Sir/Ii I?epurl, I () FCC Fed 13350, I :n70 (cOOl).
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tv!o!"COV,?r. "<.\vai]; ..ble data indicate {hiH {he t'lllrance 01 n('\\· competitors into the mobik

telephone market continues 10 rccluce prices." 1<1. <t1 i 3.'\70.

Although the NPRM doe' nottent<ltively conclude Ihat ILEC provision of broad hand

facilities should be exemplcd from the Computer Inquiry requirements. there is ,1 strong

perception that given its rcccnl declantory ruling concerning Ihe provi~ion of high-speed Inlerne!

access over cable facjJitic~, the Commission may have already pre-judged the issue here. 5 Tlllb.

in it, Cable Modem Rilling. the Commission detcrminedlhat the requirements of C(>!lllmler [I

\VCI\: inapplicable 10 in(orm,Hioll services provided o\'er cahle facilities. Ca/Jlt~ iiI/or/till !?/.(Iillr:. at

'1f<//43 ·44. Moreover, just in ease it was Iattr determined Ihat Computer /I was ilpplieahle, lile

COIl/mission '\vaivcldJ on !'itsl own motion lhe fcquirclliCiJ!S of Cnnl/w/('.I" If in situations wl1er('

lhe c<:!blc opel'a(or additionally offers local exchange \ervict'." It!. al l1f45. As COl1lmi;-.,:-.iol1cr

Cnpp_~ oh.-,:cf\"\.'d in his Di\scrl1ing Stal'cmcnt to the Coble 1\-lndem Ruling (P,,!·-/). ··r(lhose \1/110

conclude that the Commission has now resolved [the llbtanLJ proceeding after juS! one monlh

l11ily be p(lj"donc:d."

A SJlllilm decision herL' to Exempt ILEC provision from tile Compure,. III-quirr regul,ltory

J!al"ac!igln, even in cases where the ILECs provide tclcconUl1l1nicJtions services over stich

(acililics, wilJ ignore the ]c.sson.s learned from the mobile :->t'rvicC'~ market. Jn~(cad or adOplJll,g

policies or, as is the case here, nlaintaining current polic:ic;-;, that enable the entry of CCHllpclltOl".\

lu the ILECs in the pflJvision of broadband services. the COlJ1mission will have adopted" policy

Inquiry COl1cf.rning High-Speed Access to lhe Internet Over Cable and Other Fuci/ilie\
«(iN DOcKel No 00- J 851 Dedaralory Rulillg ond Notice of I'rolJosed Roll'm({kill~_ I:ee IJ'2·./1
(released March 15,2002), IIppwl pending, sub nOIll .. limlld X [rllernel et. ul \'. FCC. CiI,e No.
2 70~ 1819'" Circuil) ("Cubit, iv/odelll Rolill~").
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tiM willll1cvitably lead to the creati"n or a deregulated rahle 0pcIator/lLFC dllopoly in the

provi:-,ion of broadhcJl)d services ~.- both informntion scrvicc:-; alld cvc.ntU<llly tclccornmunicil!ions

services _. to residential end lIscrs and an I1.EC monopoly 111 thc provision of broadband services

!O mass market husiness cllS{Omcrs.6 The Commission professes that one of its goals here is to

have a regulatory rrJmcwork under wbich "competition in the provision of broadband

capabilitres can rlHivc, and therehy cnsule that the needs and demand.\ of the consuming publtc

me 1I1et." NP!IM at 'H4. However. it is difficult to understand how the creation of a duopoly in

the residential flU]S::; market and a monopoly in the businc-ss mass market will Jchievc that g()(ll.··'

Conventional economic teachings and the CommiS;,ijoll\ own experiences in lhe mobile ~cryjl'c)

Jr),nJ..:CI would strongly suggest othcn·visc. Vigorous price competilion (llle! service innovations

are simply not ch':lri.lc!crt,:,,!lcs of duopolistic 01" monopolistic J11,ukd:-:..

in short. the NPRi\l! has failcel to present any empirical evidence thaI the r('qui[\~!ll('nt:-- or

0.1as.\ market bu.,:>inc.s.\ cuslomers do rw! subscribe 10 cable 1110delll scn-jcC':--, t'.Vt'll if"
offered, beuw.sc or security <'llld rcliabiJily concerns. .S~ee, e.g.. Comments of Ad Hoc
Tclccomlnunic"tion~Uscrs Committee hied Marcil 1.2002 in CC Docket No. OI·3.r1 (/Inin\' 0/
!ieRulaton' Requiremeuis/or lUX' Bmadhalld Telecommullimlio!1S Sen'ices) at )7·1'). ThLis.
the elimination of mtratnodal broadband competition Ihat wonld result if the ILEes werc
relieved of tbeir Compuler II obJigations in tile provision of broadband f;1Crlitics would likely
give the fLEe'.; a m011opoly in thc provision of such broadband services to ma~s l1l;'ll"kCt bUSlllCS';

customer;.,.

In CC Dockd No. 01-,,7 (!Iev;ew 0/!Iegulatorr RpCjuiremm!s/or fLEe Broadband
Trlecol1ll1J.lfllicalioJls 5'(~,.vice.y), certain RBOCs havl'. ;'lrgllcc! thai fixed broadband wireks,;;
services can increasingly be relied UpOIl a~ providing;) competitive alternative [0 the bfOildbimd
scrvices provided by the R[Joes. See, e.g.. Comments of IkliSouth at 36: Qwes, at 2 I. It /nay
well be true {/1Jt some day fixed wireless services will become a Vi:lble COIYlpclitive ;.d!nn'llive 10
tlte broadband services of the RBOCs. But. 11S the Commission recentiy reported to ('onfP'''.
that day I~ unlikely lOilrrivc anytime jn the ncar future. ,\e(:, Sec/ion 70{) Third RqJorr at
Appendix 13 (Iii' I) (pointing out that lecltnicld limitations ;!/ld capital nlarkel cpnditiolh II</I'c put
severt' cunslrain{~ on the deployment and the efTeclivencs;., in cerlaill ;-,elling~ of" fixed wirr.lc\;.,
(CCrlJ1oJogic,,).

I)
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COIII/JIIIcr JllqllilT hilve cre;lIed a supply-w!c problem in Ihe ckployrnenl or bruadhanci r"eililin.

1\11 available informalion provcs olherwisc. The fLEes conlinue 10 deploy broadband r"cihti<~s

in (J "re,lsonabJc and fimely rnanner." notwith:->landing {he unbundling obliga!ion:-. imposed by lhe

CornpuJer Inquiry decisions. Thus there is simply 110 factual justification for the Commis.\ion lO

exempl Ihe ILEes' provision of broadband facilities from Ihc safeguards eslablished by Ihose

dcci;.;iolls.

m. THERE IS NO LEGAL OR POLICY JVSTIFJCATION FOR EXEMPTING THE
ILEeS' PROVISION OF BROADBAND TELECOMMUNICATIONS FROM THE
COlvIPlJ1ER INQUIRY SAFEGUARDS.

Similarly, lhere are no legal or policy grOllnds ror scrapping the CompUler lnqll;n'

fran'1C\vork and. in parl!cu/;.lr, the Cnmpu!(,f'1J safeguards. with rCSpL'cllO {he HJJ\' provision of

broadband ri:lcililie~. The rationale underlying (he imposition or such Safl:.'gllanb is siil! \,die!.

and lhe Commission's Computer /1 decision itself confirms lhal broadband r(lcilili~;" \\.c:rc

A. There Is No Sound Polic)' Reason To Dismantle The ('omputer II/(juir)'
Franw_work.

Uncler Ihe Computer II reguliltol')' Slructure, a basic: service is Ihe offering of a "pure

tral1~rnis:-,ioll ulpabiJity over (I comrnuniunions path thal i~ virtu<lIly tr'lllspa!'cnt in tcrms of il\

interaellon wilh CUSlomer supplied infoonalion." T7 FCC 2d at ,120 ('1196). Such basic

lransmission services, in lUi'll, provide Ihe "building blocklsl supporting Ihe provision c)f

enhanced .services," hI. al fU3, which arc services that "employ COlllpulcr processing 'lpplici.\tioll\

that aCf on the format. content. code, protocol or similar aspect;., of the :-iul)scrihcr's tJ'(-w.'>mitlcd

information: prnvide the subscriber additional, different. or restructured fiJfOn1l;l()on: or invoh't'

~ubscribcr jnlcr<.lCtion with stored information." 47 erR 64.702({l). (':\rrict':-. that prondc bi!\!C

If(lJlS!llJs~i()n f(jcililles are aJI()\vcd 10 llSC such fncilitics lO pwvidC' enJl<lnccd \CrV1Cl'\. lfo\\T\'cr,

III
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Ci.lITlt'I'S "nlo:-:1 Ullbundle ba:.ic from enhanced service:-: and orfer Lransmission capaCIty 10 uthel"

cnhi.lr1ccc! scrvi(:c providers under the :-:ame tariffed terms ilnd conditIon" under \ov!llCh they

provide such services [0 Iheir own enhanced servicc opcriUions,"; Tili" is Ihe hearl of Ihe

Computer I)/(/uiry rr;'lmcwork.

/Is lhe COlllmission h,\s found. "Congress Il1lendedlhc 1996 /lCIIO Illahllain Ihe

Computer 11 fral1lcwork."Q Al!hough rhe definitions of the lerrn "information servic('..I.;" under the

/lei and the lerm "enhanced scrvices" as adopted ill Computer II are worded differently. bolh

" d I III . , I I j" "W I 'I '{CJTf1;" Cim an· s wu ( )C llllcrprClcu 10 CX1CIK to t Ie .";:iIllC llJ1ctIons.,! (CW1~C

"Ielecommunications" as ({dined in Ihe /let. 47 USC 153(43). pro"c1es Ihe same funuionaJily

and "l'fVC.S the same purpo\c ,1"> :'b'ISic services" jn {he COnlmission's COIll/mfer II regulatory

regime. Telecommunications is the traJlSparCnllransmis~ion palh for the movement or custOllit'J"-

\uppJied information without change to the fonn or contenl of such information ;)J)(l i:-. (he

building block upon which in(orrnatloll services arc offered. Thus Iclccolllmunicatlon:-., like

Independent Data COlllllumicaliollS !v!r.l?lf(f{a:lurers Associa/ion. Inc, PetitionIoJ"
Declaraton Ruling. 10 FCC Red 1.1717, 13719 ('1111) ( I f.J9.'i) (Frame Ri>!ay Order) Sec aho
Deployment '1 W;rel;ne Sen,;ces O!J',ring AdVill/ced hlecolllllwniclltiOl/s CapobilitL 1.1 FCC
Red 24011,24030 (1[36) (J 9(8) (Advance Services Decision) wl1ere the Commission sialed IhM
while Ihe fL.FCl'rovidcd xDSLcnahicd "lransparcnt, unenhanccd. Iransmission palh" Illay he
tl{i!ized by end u.\crs together with an information st-rvice such as l.nlCrncf ac:cc:'>:'>, bUl lhat

consistent with l!1t' Computer /1 reguJawry paradigm, the Cornmi:-;sion lllUS! "treat the !\'>dl

services separately: the firsl SC/Ticc:rs a fclec:ornmunlcnlions scrvicc ... nnd the second strvicc J"

,HI information ~crvicc.

" Fedem{Statc Joim Board on Universo{ Sav;c", !lC/lorlto Congress. 13 FCC Red I i 50 I,
I 1524 ('1145) (1998) (Universal Service Report)
'" Impleillentation oFthe NUll Acco/(nli,,); Sa!i:g/(ards oFSectioll 271 (lnd 272, (I/Ihe
COlllllllitliuiliollS Au 01' 19,14,0,\ ammded, ] I FCC I(cd 21905,21955-56 ('iI102) (1996) (NOli,
Acc(ll1ll1ing Sa!,'ga(m!s Order), SCI' also NP!lM ill fn 3g ("Tile IeI'm 'information serYICe" loll,w'"
from Ihe dislinction Ihe CommiSSIon drew ill lhe F;rsl, Second and Ihird ('om/llller
inquiries .. ,").

i I
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b<'I~JC ;"t'l"VfCCS, mils! be offered on <Ill unbundled, sL.lndalonc b'lsi.\ [0 {lther e]l(jlic:\. 1.(' .. (IS

"telecommunications services." j 1

In the NPf<M at 1[43, Ihe Commission asks. aimosl jn p"ssing. whelhe.r the COli/pli/er

flu/uiry regulatory I"rarncwork should simply be eliminated. The rC;lsons why the unhundling and

nondi:-.crJl1lination safegilards were necessary at the IJllle lhc C0l11Jllissioll i-ldopled ('OmjJUlei" If

nrc just ,1S valid today some two decades later. Thcs~' s(lfcguanf:;; were found llCccsO-;;lry bccau'\c

or!lw indispu[able economic principle that without them a carrier operating in a putalively

compellfive market bu! with bOltleneck control over f<l.cilitics needed by its cornpcu[or:::. in such

marke.t has !(llhc abilily and the inccnl1l'C [0 exploll i[s control [0 harm competilion. In the over

Ii yeals since Ihe passage of Ihe 1996 Telecom I\el, there has been lillie closion in the ILLCs'

bOlt/ened.: control over Ja~l mile facilities. J.' Thi.\ is L'~PL'Cl(\J1y Irue in lhe Cil:-;e or br~)adb;ll1d

Internel cl('CCSS \-\tireline (<-lei/itic.,; \""hich, for (Ill practical purpos('s, Jlltisl be ob!aincd fro!ll tht'

1\l30C,'"

The adclilion or the IeI'm "telecommunications service" to [he Act docs nol altcr the
COn/PUle/'1! structure. Rather, the purpose of the term was (0 codify the distinclion bc.{\-\icCIl
COlrllllon carriage and private carriage Ihal had been drmvn in COJlllnl:-ision <111<1 court decisIOns
s;llce the 1934 Ac[ had become law. Nun Accuunling Safeguards Order, II FCC Red at 22033
({11265 ).
12 S'ee e.g., Policy (('lld Rifle.\" COllcernill!; fhe {lIlers/({le, Infere):c!wnge Markelp!occ:
HCFiell's qf Cuslomer Premises L'qujpmen.t (/lld Lnhmlced S'ervices Unbundjing Rules ;n the

!17/~rexcJwl1ge. E>:cJ1(/l1g~ Access and Loca! Exchange Mmkels, 16 FCC Reel 7418, 7425 1'/112),
7>1<n-cl4 ('1143) (2001) (Enhal/ced Senias/Cpr; Unbundling OrdN)(findmg Ihal incumbcnl I.Fe\
hil\T the market power 10 'leI ;m!icompC'{iti\'cly bUl nonclhclc,l.;.') alkJ\ving such C,lHlers to offer
hundled packages cOJ1;.;i""ting of local exchange services alld enh<.lllCCd services ill pan because Dr
tile Compwcr 11 unbundling nnd noncliscrimlnatJOrl requirements, See olso C())tljJuler Iff Further

RC/lland Proceeding s: Be(1 Opera/in!; Company !'r()visi()" ut ("hal/ad Sel'l'iCi'1'. !4 FCC Red
4289, ·no I ('1116) (finding Ihal lSi's mliSI slill ob[ain hasic tra'LmlSsion lacililies (,oll1lhc
ReOCs).
{\ See, e.g.. Comments (ilecJ in Docket No. 01··337 by WorJdCom al 15: Time Wal'llel iI[ 6
7: Infol"lll<llioll Technology A0sociation or America at 2; Co\'ad a[:1 (lnd r~arlhllJlk <'ll.\ 1\[ (he
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B. The Commission's Compuler {nquir}' Decisions Apply To The Provision of
Bro"db~nd Tr~nsJl1ission F~cilities,

Plain!y, the climini.ltiol) of (he unbundling and nondiscrimination .'"afcguarcls c\lab!isf1l'.d

in ('UIilP/li<'r II would be unjustified and given tile NPRM\cursory treatmenl of the isslle,the

Commission docs not seem to be scriowdy considering such step. Rather, the Commission

suggests rh,H il rna)' be <Ipproprialc to carve out a wircline brorldbancJ exception 10 s.uch

requireillents, This is so, according to the COlllmission, "lhjecau,se the rules adopiCd in the

Computer Inquiries were based on assumptions shaped largely by cerwin service and markcl

characteristics prevalent at the lime." NPRM at (Jf44. and the Compu.terlJlfjuiry "framework \-\-';1\

COIlSITllCled ro <'lCcomp!jsh cerl8in goals in a world in which (he sCI"\'iccs at issue were more aklJl

to \'oicenlaiJ and other !1<'lrrov.·-hand applications. rather than 10 bro<ldhimd Internet ~ICl'C\.,>.··

NPRMat9131

The COIlllnissioll doc.s not point 10 language in it.\ CO!JIjJuter II/qui!"\" opinion:-, {IWi \\"ould

support ."U(J) a limited reach for those decjsion~. Nor could it. There is no language in ;-my or till'

COllljJlfIC,. fJlqllil}' decisions tll;:l! ('veil n:~molely sugges{" that the rcgllJ,l(ory rri.ln1cwork

l'SUlblishecl by those decisions would only be applicabJc to the bnsic Iransmission CZ1P~ICi{~' {hen

heing deployed and the inronnalion services {hen being provided over such L1Cilitlts. !n

CompWI'1 H for exampk, the Commission did llot qualify or characlcrize the oaslc

"tr,Hlsnli,\sion capacity" thaI carriers.offer "for [he movement or information." II simply

cxpla!!lcd t1wt such capa<.:ilY could be ll:..cd "for lhe analog or digllaJ lral1srnissio!1 of \'(})(~('. d'll'-'I.

S;1nlC lillie, there i<..; n limited amoullt of competition at the retilij leveL and as a result, ILECs
should he ,rllowcd some pricing and tariff filing flexilJility "I the ,·claillclccornnwnicalroll'
~cnjcc level as we!l (IS urirr filing relief with rc.'lpecI to [heir provIsion o( DSL.. services .\te
('omrllenlS and Reply CornnKntS of "print In CC Docket No. 0 ITn.

I ·,
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video. etc. information." It Wt"nl on {O Siale lhal the type of I f<lllsmis.\ioll offered varied ,md

depended upon "<,il the bcll1dwidt/) desired, b) (he analog and/or digital capabilitic;-; of the

trl"ll1smission rnedium, c) the fidelity, distortion. or other conditioning paraJlretcrs of lhe

comnwllications channc.l (0 acllieve a specified transmis.'\ion quality, and d) the amount of

[ransmission delay acceplable 10 Ihe user." COli/puler If. 77 FCC ld a1419. Cleilrl)'. lilt'

Commission intended its analysis ['0 apply regardless or "Ihe bandwidth desired," and indeed

video call only be provided as a practical l1ltWcr over broadband facilitie:-..

f\-'lorcovcr. contrary to the Commiss.ion's apparent view loday lhat (he Compufer II \.V(i,\

confined 10 voice .services ~illd ;-l few "narrowband" enhanced se.rviccs applications and Ilra( il

could IlOl be 8pplicd in toclay's world of "bandwidth-intensive, rnultimcdia inform,Hion servlce.\"

U:-,i!11; puwerftd computers. NPRM at (/113. it i~ clear the C01l1ll1);.;.slon in J980 \Vi)S forward··

looking ,HId. in Yael. visionary. Thus. it pointed nul (helt "[I-/raditionilJly transillission capacity

ha:-. bCl~J) offered for discn-.'.Ie services. :such as [elephone service" bUllhcn found that

Iwli[h Ihe incorporalion of digital technology into the telephone
nelwork and the inclusion of computer procc-'\sing capabilities inlo
/)0[11 [crminal equipment loea[ed in [he customer's premises and the
equipmelll rnaking Lip a firm's "llclworK." this is no longer the casco
TelccommunicatioJls services is no longer ,iu.o..:t "plain old telepholle
serv'lcc" to the user. A subscriher may use telephone service 10

transmit voice or data. BOlh domestic <111<.1 inlcrnationalnclworks
nJlo\V for voice and data usc of the eommunic,ltions palb. Thus ill
providing a communications Sl,.";rvicc, cllTicrs no longer conlro! the
11'\(: 10 which the Iran01nissio)) medill!ll is put. More and mOte the
thruSf /'lfor carriers ff} provide /)(i!'Uhl'idf!l or d(l(f.! rare capac:iiv

a(/tquu(t /0 (Jccol'l1llwda(e (f subscriber's communic(iIIOllS needs.
u'f!,(frdless (i~j.'heth('r suhw:rihers Us(~ if/O{ voice, du/u. video,
jacshnile or other.!r)J"!ns (~rtr()nSmi.s5i()"L

Ir!, emphasis supplied. Given such fine/ings, Ihere is simply no basis upon which 10 coneilie/e

Ilwi a ('omplff('r /l was confilled {O "narrowband" o:;crvicc'\ and tll'l!. il !la.,> no clpplicilhilll)' (l>

It,)(h\'', In\unc! ·h;:lscd inforrnauon service alTerings.
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IV. BROADBAND TRANSMISSION IS CLEARLY COMMON CARRIAGE AND,
EVEN IF PROVIDED ONLY TO UNAFFILIATED ISPS, CANNOT IlE
CLASSIFIED AS PRIVATE CARRIAGE.

In par<Jgnlph 26 of the NPRM lhe Commission asks (I) whelher lhe provision of

standalone broadband fransmission is <.l "te}ccommunications :>crvicc." and (2) whether the

offering of standalone broadband transmission cap,J:city 011 a wholesale ba~is to;1 lillliled cla:-;.\ of

CUSIOJ1lCfS -- C)~., rsps "- Hl<ly be classified as "private carriage" instc<Jd or a lclccornlllllnicaiiolls

\crvice offered on a common carrier basis. 'These issues <lppear In be raised in rt'Spoll.\t: to all ('\

purfc !cuer d(j[c.d J;lIluary 9, 2002 from Vcri7.0n. NPRlVl (It rn. 6J, Veri/.on's theories arc wIthout

merit.

Ck:;lrly, the stand-alolw offering of broadband transmi"sion J~ il "te.JccornmlllllCi.Hio/l\:,

:--cnicc.'· Such .",en·iccs have been offered ror decade;., in varying capacity level.". I"rom T-/ s or

OS-1, lhrough OCNs «(.Ii, OC·3. OC-12, OC48 and OC-148) as {)riValC lincs '"Id 'l'cci,rJ

<teet.'s.". Thc;;c :,cf\'iccs call be used (0 transmit "Inform<llloll of the. user's choosing. wililOut

CIl1111gC ill/he form or content of [-he information sent or rc,cciH:d" and /)(:ncc arc

"telecommunicalions," as defined in Section 3(43) of the Ael. And, Since such

"h...'lccornmLlnical"ion~" is, and for many years h(1S been, offered "for a fcc directly to the

puhlic .. " it is a "lele.communjca{ion~ service (1,<; defined in Section 3(~16j or tht' Act. Spri!1i is t·ll

a loss to u!1c]crs('rllld !lcw,.' thc contrary proposition could be seriously cnrcriaincc!.

Moreover, the fac! lha( a carrier offer" (I v",lwlesaJe .'>('r\-'J(:(:' 10 (! limitcd number or

Cu,\;(omcrs is not sufficient to remove !he offering from common carriage, Long-standing

JudicJ<:d precedenl holds (hat a service offering ll1~lY be common Carrii:lge regardless of [he price

(lnd rC,~~ardjcss of whether !he offering may be a[(ractive 10 only to (1 fc\.\' CllS{OlllC.r., . .'\\ lilc

Ninth Circull ha:-. eXpLllnc.d. ")( is immaterial" to comrnoll carriagl' "I!lil! the ~l'rVlCt' ufkn'd vonll

I~
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be illI[c:!C!lH" only to <l Jimilcd group": l])::lt "il l1li;!y be performed pur;-;u"lJ'll (0 spccild C01Jlr~lcl": 01"

that the :)crvlcc "may be furnished at cost. al a 10\.\, or even without clwrgc." Los Vegas

flacienda 1'. CAB, 298 F,2.d 430, 434 (9'" Cir. 19(2), cerl. rJmied, 369 U.s. 885 (1962). See also.

c,,":s cited therein and N!1PUC v. FCC. 525 F,2d 630, (,L/ I (D.C eif 1'J76) (NARUC I) ("0,,,,

may he a common carrier though the nature of the service rendered is surficienlly ;-,pcclah/.cd <1\

to be 01' possible u.sc to only a (raction of the total populaIIOn").

Vcril-on is correct thai not all services provided by a common carrier need be provided on

a COIrlmon carrier b,1Sis 'Subjecl to 'firle 11 of the I\ct. Januilry 9 Leller at I. But thi:--; rather

U111l'-lllarkahJc slaterncJH does nol jus(jfy allowing Veri/,oll or ollwf ILEes to providt' ~ullld;-lIon,'

broilclh.'llld lranslllission capacity pursuant to private carriage. Instead, lhc Commission llltlSl

han:- (l punciph::d basis (or dClcnnining whelher to confer or not to conk.r common carrier "l,nus

01l:1 ,-,en· ICC offering by a carrier. Vcrizon suggc:-ts that (he hasls for clc{crmining \1,'hCll)('r ,1

."t'rvlct:' orrcring should be c!(l;-,sificd:::1,'-, commun carriage is whether [he carrier !J{l.';. m<ifh't I'h)\\ ,'I'

in {hi..'. provision or the servjce. Id at 3, Veri/Oil is incorrcd.

Common carrier staru~ i5, 110t (\ function of a carrier's markd power. Nondominanl

carrier:.-. (e., Iho,\c WI!hOLll market PO\\'c.r, arc slil! common carriers ,mel must comply with the

::;u b.\t'1I11 ivt' requirements or Tille n of fhe Ac!. J.j Ri'llhcr. common c<ll"rier stalll:-> dCpt'Jld-., upon

Ihe Iype ohcrvlcc, being IHo\'lded, i.c., whelher Ihc services arc wilhin Title II, and whelher the

carrier providing :':>L1ch ~e:r\,jce hold.') lC'.;eJf OLlt IJldi~ni1l1jl1a(cJy, either ill practice or under k:g;li

Nondorninant iJllc]"exc!1zl1lge carriers, for example. 8fC subJect !n the requin:-'I1H-;lllS (If
Seclion.s 201 end 202 01 Ihe Ac!. 47 USC ~§201 & 202 Although ,"ch carrier, no longer ,lie
rcqllired to file schedules of Iheir rate,>, terrns <Inc! condiliolls of ,-;ervj('(~ with the COllll1li:-.\ion
jlurs"ant 10 Seclion 203(a) or llie ACI, 41 USC §203(a), Ihey nOl1cll1clc.ss arc required 10 po,.1
such ratts, terms and conditions on their \NG/) SifGs.
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cOl1lpllbiO!1. to provide service (0 all Cll~{OIllCrS seeking its \t'rV!Cl.' and \vhich il is ;;llilcd 1.0 ;;C!\·~.

A<.; Ihl'- D.C. Circuit c.xpJaincd in NARUC!. "/a} particular system i" (I common carrier by virtu:;

of ils funellons. ralher Ihan because il i, declared 10 be so." 525 1'.2d al 644.

Under Verizon's private carriage. proposal, cornmon carrier slaws \,vould depend soleJ)' 011

a calTier's declaralion thal il was offering "broadband" transmission capacity. Nothing else

would cbange. Vcril.On would 'Iill be able 10 provide all of Ihe services it clIl'rcntly plovides

today over lhe broadband facilily and \vould be able Lo solicit customers for it;-; variou\ services

through :ldvcrtising, telemarketing, mail brochures. CIC. In other words. Veri;;oll \\:utdd cOlltinue

lO be able 10 hold it:->elf out to provide broadband service 011 (In indiscriminate basis. I'; And,

\\.'ri?oll''<'" "pri\"alc hroadhand (ran~ll)ission" C1L,;>tomc.r.<... would be able 10 conlilluc to lhC >uch

lran;.·,llli:-:.:-,i{)11 (0 ':rran~J1)jl ilHClligcllcc of [heir own design and choosing'," which !\ a

"prercquisilc of common e:rrricr stalus." NARUC I·' FCC. 5.\.1 F.2d ('(1I. 609 (D.C. eil'. 11J7h)

quoting !lU!l-lsrrio! Radio/nco/ion 5'('rl'lc('..5 FCC 3d 197.202 (1966).

The onl y difference hetwecn the \vay Veri/oil condtlc[s business today and the \ova)' lll<ll n

\vouJd presumably conduct busilless if lilt:: Commission were to adopt Yerizon:o..; private carri(l~~e

proposal is thill Vcrizon \vould be able (0 (l\'oirl all of the requirements ofTil'lc II. including the

req ui rl'I11Cn Is {)f Sect ion 2S I(c), in ll.s provision or stan dalonc hroarlband In:lllSIll is;)ion r;JUlll JC:-, 0

1(.

VCflZO!l would be able to do so simply by clcsignilfing a particular facility as providing

"hroadband carmci(y" for [Ilt' provi\ion of whal othcnvl\c, would be comlllon carrier SCrVJLT.\

The holding oUlleSI is "an obJeclive one, relying upon whal the carrier i1CIUally docs
r,Jlhel' than upon the I;lhcl \\:"hich the carrier attaches to jl.~ activity or lhe purpose whic.h motiv'lk'<"
il." /.0.1 \legos lIocimri(l 1'. (:,\13.298 F.2d <114.14.
j/l Tilt' Commission exprcs~es conccrn l!l<l! private' arrangel1lcllts would lead 10;1 k'ssclllllg

of COfrlrCI ilion IVP11M at 1['1151· Y)

Ii
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FlnJll]}" tht racilllies distinclrOll [hat Vt'!"izOJ1 (l,\ks the COllllni:-:sioJ) In accepl for conferring or nOl

conferring common carrier SlaWs is leg"I!)' irrelevanl. If Vcri7.011 or any ILEe holds irscJf oUI (IS

<:l provider of broadband transmission capacity ~- and there is no question thaI each ILEC does so

lod,ly -.- then it is uncleI' a "legal compulsion" to provide such communications services on (l

common carrier basis NARUC! at 642 The legal standard for detCfmining common carrier

q,llUS anclthc substan{ivc requircrncnls of Title H arc nol so flimsy thell they can he avoided by

carrier declaration.

V, THERE IS NO NEED TO MODIFY UNIVERSAL FUND OBLIGATIONS IN
THIS PROCEEDING,

BE'CeILlSt' the Commission intenels to "colltillLle 10 pursue alld protGct the con.'. objec.tlves or

'iUSLJtn univcrS;:ll service" in a melrkct v,:herc "traditional scrvjcc~" 3fC Jikc:Jy to "Illig-r,ne 10

hlOadb<lnd platrorms." Jd. at 'Ji66. In its recently filed comments in CC Docket No. ')6'15

(Fedemf.I'll/le joinl HUI/rd on Universal Service), Sprinl has pl'Opnscd Ilw adopt ton or a

COl1ncClion··ha;.;cd recovery mechanislll I"or universal SCI'\'ICC funding oblIgations. A<..; Cxplilined

(here. such mechanism

will he more stable over time than the current rcvclltlc-ba\cd

system: il will be eCJuitable 10 consumers who all benefil rlOm
unIversal service; it \:viJ] be (elsie!" for consumers to uodersland the

cnrrenl colleelion method: and it will be more enst-cfriclcnr from
Ihe standpoint ror those who ultimately bC<lr the costs of universal
service programs -- consumers --, (han lhc currelll method.

Comments or Sprnlt filed Apr;1 22,2002 <It 4. Sprint also bciieves thai ilS propo.sed COilnectlon·

biJ.scd !nclhod v.;i1I. ill leas! for lhe time heing, <:lllay ,my concerns llWl lhe C()Jnmj\~ion has voiCt:d

in this proceeding for the sarnc reasons as those: sc( fori)) in it." April 22 Commenls If! CC Docket

010.96·-0:1) (md wiil nOt repeal/hose. reasons here.

I~



17

(\'IlHn(,11L~ of Sprint Corpo!':llioll

('C l)1',-L'! f'i\l' O!.·.'·'. 9)·:~O. 9X· J()

:Vldj .j 20U_;

SprinL h(HV(VCL doc."> wish (0 emphasize ullder it COJllH:.'uioll-b'l:-;cd Jllelhod. dcdici\!t;'d

!!Herne! accc:)s services would continue to be exempt from universal service fund ob!ig~ltioIlS.il

Although it may be that in time. Internet access services provided by IS!'s will include other

.\crviccs such <1~ voice telephony, thaI IS not true on any large scale today, and thus therc i\ 110

need. with the ildoption 01 the connection· based proposal Sprint advocates, 10 include

CO!lJ)c(:lions dedicated to Internel access. There is simply no over-arching public policy rCilSO/l

lor the Commission 10 bro11CJcn the types 01 services reCJuired 10 contribute to the universal

SCI"\'icc fund. cspcciaHy in view of the f<lCl thai Sprinl's connccrion·-b:l\cd method -:;hould CI)\ur(

{he collection of the necessary funds wilbou! Silch expansion.

[n pal"(]gr<"lph 72 of the NPRM. the Commission SlIg.gcsls (hat when ;~ wireline carrier

provides broadhand Internel access service. it must contribute to [he universal service rund b;l~c.d

on tlk Commission's revenue-based methodology. In support. the Commi"ion eiles ils decisiou
ill Its Fllh(J/'/ccd SCl'l'ice.\/Cl'E Ullbulldling Order. However that Orrin eannotllc read ;"
illlpo.\ing univcrs("lJ service fund obligations on a carrier'.\;' prOVision of broadband lntcnK[ <I(e(::'-..'
.\cl"\:icc. l~ather. [hat Order only addrcs\cd the melhodology to be used by carriers offering a

bund/cd package con~isling of telecommunications service\ and CPE and/or information sl'rvicc~

\0 (1S 10 isolate the revenues associcl1ed with the provision of lelccommunications services
Indeed. the imposilioll of universal service fund obligations on the provi.\i(}J) 01" a broadhand
InICrnct access service {hat is not coupled with a lc!ccornmunic<ltions service would be
incon"i.')(c.nl with (he Comrnissioll~ lentative f"indinr: tll,!! \tlc!l service i;\ not a
lc!eCOllllllllflfC<HioI1S service but ra!1H~r an infonnaLioll service. /VP/?/11 at <II J7

I ()
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VI. CONCLUSION.

Sprinl respeetfnlly requests Ihal any Commission decision in this pl'Ocecding he

con.s;,lent wllh Sprint \ positions as sci forth above.

Respectfully suhl1litled.

SPRI~T C;pRPORATION

~,/;JI-'\
!' lacl f)'. ringerhu'l~

Joim E. Benedici
Ri~:hard Juhnke
hi; C Keithley
401 9'" Street NW. Suile 400
WashlllglOIl. D.C 20004
(202) 58SJ909

lis Allo,.",,)'s

\1<1\ 3.2002
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the MMter of )
)

Appropriate Framework for Broadband )
Access to the Internet over Wireline Facilities )

)
Universal Service Obligations of Broadband )
Providers )

)

CompUl.er III Further Remand Proceedings: )
Bell Operating Company Provision of )
Enhanced Services; 1998 Biennial Regulatory )
Review -- Review of Computer III and ONA )
Safeguards and Requirements )

-----)

CC Docket No. 02-33

CC Docket Nos. 95-20, 98-1 ()

REPLY COMMENTS OF SPRINT CORPORATION

Sprint Corporation ("Sprint") OIl behalf of its inclimben! local cxchange ("fLEe"),

cOlllpetitive LEC ("CLEC")/Iong diwillce and wildess subsidiaries, herehy re.spectflilly submits

Its rq)ly to lhe commcnts submitled in response [0 the Commission's Notice oIProposed

RulemakillR ('NPRM"). FCC 02--42 issued February 15,2002, in the above-captioned

proceeding.

1. lNTRODUCTlON AND SUMMARY.

Given the myriad of diverse inlerests thai exist witbin Ihe broad Iciecommullicalion.l

seclor of the Ilational economy, it i, relatively rare t!l,lI in a major rulenwking proceeding the

overWhelming number of commel1ling parties rcprescnllng those interesls would agree thai Ihe

Commission's proposals being considered in the rulemaking arc conlrary 10 facl, law and tbe
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public in/eres/.' Such is Ihe C<lSC. here and Ihe ncar unanimily or opinion is undoubledly due. 111

large measure, 10 the ract thai the Cornmissionhas ror the first time, to Sprint'S knowledge,

instituted ,1 rulemaking proceeding in which the ultimate issue is whether /0 eliminate Tille 1l

regulation of bOllleneck "Iast-mile" common carrier facilities. See WoridComJComptel!AI:rS at

2 (" ... the FCC has convened one or the most startling nJiemaking proceedings in its 68-year

hiS/ory"). These parlics recognize that competition in all telecommunications markets, that

national security and emergency preparedness, and that the important access goals for Americans

with disabililies embodied Seclion 255 would all be imperiled should the Commission decide,

con/rary to fact, law andlhe pUblic interest, to adopt its radical suggeslioll to eliminate Title!l

regulation of the ILEC.s' IJolilencck lasl mile loops simply because such 1001'S are sDSL-capablc

and arc now mainly being used to provide [nternct access aIld perhaps other information services

to end users.

AboUI tile only parties not /0 share thc view thai the elimination of common carrier

regulation being considered here would be as unwise as it is unjustified "re thc Rcgional13ell

Operating Companies ("RBOCs)) But the RBOCs' arguments arc devoid of faclual substance;

These partics inelude individual citizens wri/ing onc or two page leliers: lSI's ranging
from those serving a few tbomand customers to AOL Time Warner as well as and various 151'
associations; non-profit organizations: State regulatory commissions; Stale Consumer
Advocates: non-RBOC ILECs such .as Sprint and associations representing the intcrests of small
to mid-sil.e II-Ees. especially rural ILECs: CLECs and the CLECs' association ALT5: providers
of' high speedtelecommunic<1Iions services, e.g., Covad, DSLNet; and virtually all IXC\ either in
separate comments, e.g., Sprint, AT&T and WorklCom or as part of their industry associations,
e.g. Comptel and ASCENT.
" The United Stales Telecom Association ("LJSTA") which reprcsents many but nOI all of
the incumbent local exchange carriers (lLECs), but which is effectively eontwlled by the
RBOCs, also unsurprisingly endorses the eliminalion orTilie !l regulation of tbe ILEes'
bOHleneck last mile facilities.

2
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misinterpret Ihe Ael and legal precedent; and arc contrary to Ihc public interest.

Below, Sprint discusses Ihe several flaws inherent in the RBOO;' arguments, Sprint

demonstrates Ihat tllC RBOCs' claim tilal Title II regulalion has all but eliminated Iheir incen!ive

10 invest in broadband infrastructure has no basis in fact; that, despile what tbe RBOCs are

telling the COlllmission in their Commcnts, elimination of Computer Inquiry safeguards will

seriow;ly jeopardize tile ability of carriers to secure access to tile RBOCs'ilmadband-enabled last

mile transmission faeililie;; so as 10 provide needed inrraillodal competition 10 thc RBOCs; tbat,

contrary to Ihe RBOCs' argu ment, Section 706 of Ihe 1996 Telecommunications Act docs nOI

requirc lilat lile Commission rcgulilte cable modem service ilnd broadbilnd Internet access service

in an identical manner: and, lhal the private caniage arguments of the RBOC~ (lrc tOlally \A:jthout

merit.

Givcn such flaws, Ihe only legally sustainable outcome or this pl'Ocecding IS for the

Commission to simply re-affirIl1that the continued applicability or the Computer Iliquiry

regulatory :-;truclurc fo the ILECs' provision of broadband tran:-;missioll facilitlcs used to provide

information services is the only way 10 ti.dfiJllhe over-arching goal of the Acl to enable

competition across all telecommunications markets, As staled in its Initial Comments (at 2),

Sprint has "no quarrel with the Commission's lenlative conclusion thai 'Ihe provision of wireline

broadband IntenJeI access service is an information service', NPNM at 'iI17." Bll! affirmation of

the Computer IlIquiry decisions wdl mean that Ihcse carriers 111l1st IInbundle their basic C0111mon

carrier wirelinc broadband transmission heilitie;; fromlheir information sCl'vices and offer Ihe

transmission capacily on a standalone basis to other information service providers (1SPs) "uncleI'
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the same tarirtCd terms and conditions under whicllthey provide such services to their own

[information] service operations.,,3

II. THE HBOCS DO NOT PROVIDE ANY EVfDENCE TO SUPPORT THE
NOTION THAT TITLE II HEGULATlON INHIBITS INVESTMENT IN AND
DEPLOYMENT OF BHOADBAND FACILITIES.

The RBOCs claim tbat Title II regulation, including the Commission requirements

adopted pursuant to Section 251 of tbe Act as well as the Commission's policies adopted in

CO!lll'UTa II and Computer 1/1, bave all but eliminated Ibeir incentive 10 invest in and deploy

broadband facilities and services. BellSoutb (at 5), for example_ advances the notion that the

"[u]nbundling of ILEC facilities and giving them away at TELRIC-based prices .. will assure

very limited deployment of I broadband facilities] by LEe, and CLECs" SHe (at 26) argues that

tbal the "Computer II/quiry service unbundling requirements arc lJ a drag on the development of

I1C\V and innovative ways ofprovisionjng broadband Internet access services." And, Verizon (al

26) claims that by doing away with the "Computer III(juir)' regime. the Commission will removc

a significant hindrance to dcvc/opmclll and deployment of important fleW broadband

lechnologie, and npplications" However, the RBOCs do not support such claims with any

Indepr:ndenf Data Communications Manufacturers Association, Inc., Petition/Of
[)ec!arotory Ruling. 10 FCC Red 13717. 137 J9 (ql J3) (1995) (Frame Reloy O/y!er) Sec (1/50

Deployment of Wire/ine Services Offeril/g Advanced Telecommunications Cupabilify, l:l FCC
Red 240 I J, 240)0 (~36) (1998) (Adval/ced Services Decisioll) where Ihe Commission stated that
while the fLEC-provided xDSL-cnablcd "transparent. unenhanced, transmission palh" mal' be
uti]ized by enel users together with an information service such ,1.1 Internel access, consistent with
the CompuTer!/ rcgulalory paradigm, the Commission must "treat the two seryices scp<>ratcly:
lhc fir.<;t service is a telecommunications sCl"vicc ... ancllhc second service is an information
scrV1CC ..

4
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fans." Indeed. it would be difficull. if not impossible, for tbem to supply sueb information. This

is so because RBOC decisions to deploy or not to deploy broadband facilities arc based on

marketplace facts and not on Commission regulation. See, e.g.. Srrint (at 5- 10), AT&T (at 62-

72). WorldCom/ComptellALTS (at 39-4 I), Time Warner TelecoJl1 (at 5-9) and Covad (at 8-13).

Thus. when confronted with the need to respond to cabic modem services being offered by cable

companies to residcntial customers and to the xDSL-based services offered by data CLECs to

business customers, the RBOCs began to deploy xDSL services at a rapid clip. notwilbslandillg

the unbundling obligations of CompulP!" [/ or TELRIC pricing requirements. Covad al 33. Tbe

RBOCs are nOW Ibe dominanl rroviders of xDSL-based services. See ex,

WoridCom/CompteliALTS at40 und AT&Tal 67. The eliminalion of Ihe Compu(l'!' II1(jllin

safeguards will nOI only solidify the RHOCs dominance but could also lead to an JI~EC-

monopoly In the provision of wirelinc broadband service:), including bOlh informalioll service;.;

and evenfually telecommunications services, since all current and rOlelllin! wireJine cornpclirOLc,

Illllsi have access 10 lile RBOCs'(and other ILECs') laSi-mile hotllencck facilities ifcnd-r;sers arc

to be given a choice of the broadband service providers. Such an OUlcome is simply not in Ihe

public interest.

The RBOCs' inability to rrovide facilial dala to show that Iheir "no investment ineeillive"
rhetoric is based on marketplace reaJlty appears 10 be fairly lypicaJ. Cerlainly, they did Ilot
persuade the Supreme Court in Verhol1, "I a/. v. FCC, el al., No. 00-5 I I el a/., tilal TELRrC
pricing docs not slimulate infrastructure investment. The Supreme Court refused to be taken in
by the RBOCs' speculative argument. holding thai "at tbe end of the day" and "theory aside" the
RBOCs' position "founders on fact." SI,j) or· al 45 (May 13.2002). Given that Ihe RHOCs'
posilion regarding broadband deploymenl similarly "founders on fact," the Commi.,sion should,
al long last "pullheory aside" and inform the RBOCs that Commission policy cannot be based
011 speculation.

5
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III. CONTINUED APPLICATION OF THE COMPUTER INQUIRY SAFEGUARDS
IS NECESSARY TO REDUCE, IF NOT ELIMINATE, DISPUTES OVER THE
RBOCS' HESPONSIBILITJES UNDER SECTION 251 OF THE ACT.

The RBOCs wouid have the Commission ignore such untoward results at least with

respect to the provision of internet access services. They tell the Commission that they have no

incentive to require end-users who subscribe to their broadband services to usc the Internet

acce," services of their ISP-affiliate and claim that they will allow end uscrs the ability to choose

their own lSI's. Indeed, SBC alieges (at 28) that it "currently docs business with hundreds of

lSI's" and "it has no desire to discontinue those business relationships." See also VNizoll at 31

and Qwest at 29. Of course. the RBOCs are required by the unbundling and nondiscrimination

requireme11lS or Compuler Inquiry to "do business" with unaffiliMcd ISPs. althoug.h (},\ SCi forth

in commenls by Ihe American lSI' Assoeidlion (at I), it appears thai despite Ihese requirements

the 1<.130Cs "have sueces.sfull)' locked America's lSI's out of thc broadb,u,d portion of the

nation's public phone networks by a cornbinntion of pricing and provisioning discrilllinalion.""

Thus. the fael thai SDC or any RBOC currenlly provides access to unaffiliatcd lSI's has no

predictive value in determining whether the RBOCs will continue to "do business" with

unaffiliated [51's if. contrary to the public interest. the Commission were to exempt the 1LECs'

provision of broadband internet access services from the Computer Inquiry safeguards.

Even if the RBOCs were willing to continue to "do business" with unaffiliated lSI's. there

is absolutely no assurance that the prices the RBOCs wouid charge such l.SPs would be

It has been widely documented that tbe RBOCs would rather pay millions of dollars in
fines for failing to comply with Commission Or State policies designed 10 cnahle compclition
than cedc any pari of their bottleneck conlrol of la.st mile access 10 end 'hers. Sec. Cov,rd at 26
32

(,
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rea:;onabJe. Certainly, basic economics tcaelles that an entity that exercises bottleneck control

over an essential input has the ability and the incentive to sel its prices for access to such input

cither to reap monopoly rents or to exclude competitors to the entity's own service. The RBOCs'

own comments suggest that Ihey will exploit their bottleneck last milc facilities in such manne,'.

For example, SBC (at 15) argues without any support whatsoever that it is coslly for a wireline

carrier to provision its broadband facilities to provide "lntc1'ilet connectivity in a multiple ISP

environmenl" and gocs on to tell the Commission (at 28) that once freed from the CompUier

Inqui!".\' safeguartL, it will be able to re·strueture its business relationships wilh unaffiliated ISh.

Qwest (at 28) also suggests that end uscrs will have to pay more than the rales charged by the

Ruoes for xDSL Internet access service 10 the RBOCs' ,Miliatcd lSI', if Ihey wantcd to access

non"RBOC,affiJ ialed lSI's of their own choosing. The ability of an cnt ity to r"ise rivals' costs or

exclude lhcm from Ihe markelplace is the essence of market power explOitation. The

Commission's Computer inquiry safeguards were designed to ellable the Commission to prevent

the exercise of .'luch anticompctjrivc behavior and ensure that alJ enhallced service providers had

non-discriminatory access to basic transmission facilities, 77 FCC 2d at 474-475 (\1231). h)l'this

reason aJonc. such safeguards should not ". indeed. consislenl with Ctllnmi"ion's stalutory

mandate 10 enable competition, cannot -- be eliminated.

Moreover, continuation of the Compiller lnqiliry unbundling and nondiscrimination

safeguards is necessary to elin1ill8(C any controversy as to whelher all carriers \vifl continue [0 be

able 10 secure accc,ss to the R130Cs' hroadband-cnabled las( mile transmi.ssion facilitic,s so it' 10

provide needed intramodal compelition [0 the RBOCs Clirrenlly, under Section 25 J (c) of tile

At'1, CillTiers ilrc cmitlcd to obtain such transmission facilities cilhcr on all unbundled basis at

rates Ihal ,1fCjusI, reasonable ("mel nondiscrjminatory or on a resale basis fit wholesale rales.

7
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Several cornmcilling parties have explained, with considerable force, Ihat even if the FBOCs

used their hroadband·enabled bottleneck facilities to provide only lnternel access service,

carriers would still be able to obtain such facilities on an unbundled basis under Section

25 I(e)(3). See, e.g.. AT&TaI29·40, Covild at 78·84, WoridCom/ComptellALTS at 72·78.

SBC and Verizon take the different view. They insist that a finding that a broadband

transmission facilities used to provide broadband information service are not a

telecommunications service, coupled with the rescission of tbe Computer l/l({/liry requirement

that such transmission facilities be unbundled and offered on a standalone basis pursuant to

tariff, eliminates their obligations under Section 251(c) of the Act. SBC at 3.1·32: Verizon at 32·

34.

Plainly, lhis disagrccrnent will lead to more court litigalion and crecHe more regulatory

lli1CCrlilinty within the industry. And regulatory uJ1ccr!<linty discourQgc~ c;lpi[aJ inVcS(nlCl1[ by

CLECs (in an already difficull time) which, in turn, will inllihit competition in thc provision of

broadband services contrary ((Jlhe goals of this rulcmaking and the COJlllllUnicalion;; Act. See

Time Warner TeJccom at 7·8. Sce a/so Letter dated June 10,2002 from the Honorable Roben H.

Bork to Chairman Michael Powell at 2 (Fegulatory uncertainty makes it "difficull for new

entrants to develop business plans that rely on the availability of a particular network element in

a particular location."). Sprint strongly believes that the only way to forestall such colltroversies

is to make clear til at whde the usc of broadband transmission facilities to provide Internet ,recess

is an information service. such transmission facilities must be unhundled and offered on a

standalone basis under Title lJ. Statcd differently, the Commission should simply re·affirm that
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tbe COli/pliler Il1qll in' s"fegll ards cont in ue to appi y to tbe provision of broadband tran5m iss ion

facilities used to provide information services 6

IV. THE COMMISSION'S RECENT CABLE MODEM ORDER DOES NOT JUSTIFY
SCRAPPING THE COMPUTER INQUIRY SAFEGUARDS.

All of lhe RBOCs invoke_ in talisman-like fashion, the concept of regulatory parity to

argue that they should be exempt froJll the safegllards established in COl17pUlf'1' 1//'1l/iry when

providing information service:;, induding Internet access services. over basic broadband

transmission facilities. See generally, BeliSolllh at 12-15; Qwesl a129; SSC, 8-11: and Veri/on

a136. Verizon goes further and calls for the elimination ofTitJc 11 regulation of all broadband

facilities regardless or whether such facilities arc llsed in the provision or (\11 information .,-;crvicc

or used by the Cllslolllcr on a stanc!i.1JOllC basis as a transparent tf<msmission p'llh for the

rnovcmcJl! of customer··supplied information v...'ifhoUl change to tile form or content of such

in[orrnMjOJ1. Thus. Vcrizon would have the Commission define a broadband service as "('ifher a

service that uscs a packet-switched or .>;llC(CSSOr technology or Cl service thai includes the

cap<\biJity oflransmitting informalion Ihat is generally not less than 200 kbps in both directions."

Veriwn at 5 (emphasis in origi'1<1I). Vcrizon concedes that thi,s definition would include services

such as frame relay which arc unqueslion;>bly Common carrier sct'viecs. lei. al 6. SBC also

appears to suggest l/lat the Commission should deregulale ;>11 broadband services including those

SEC (at 20) and Vcrizon (at 34-35) argue that the Computer Inquiry .silfcguards have no
relevance in today\ telecommunications marketplace. BUI their ilrgumcnls in thi, regard simply
parrot the NPRM's view thai sllch safeguards were adopted for narrowband applications then
being offered As Sprint (at 13- I5) and others have shown, see e.g. AT&T at 52.. 5d.
WoridCom/Complel!Ar:rS at 47 -52, Ihere is nothi ng in the Com/mler Inquiry decisions to
Sl1ppOrl such a narrow view.
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provided to large businesses. SEC at 23-24.

The primary basis for Ihe RBOCs' regulalory parity argument is Section 706 of the ACI

which they claim selS fOrlh a specific Congressional mandate thai the Commission must treal all

providers of similar services the same. See e.g., sec at J I: Verizon at 23. Thus, or so the

RBOCs' argument goes, since the Commission decided 10 exempt cable modem service from tile

CompUler Illquiry regulatory structure, the Commission IllU.st abolisll the safeguards established

in ils ComjJmcr Inquiry decisions for wircline carriers.

Of course, by adopting ils tentative conclusion that "the provision of wirelinc broadband

Internet access service is an information service," NPRM i1t 'JI17, the Commission will establish

regulatory parity with respect to retail offerings of such inforrnatiol1 ser\'ice as bC{I,.\,cc/1 ILE:C.....

and cable companies whose cable modem Internet access service is also classified as a

illfonnH1.ion ser\'icc. J'vloreover, aJdlOugh Sprint docs not conccde lhal rhe CO/llmission has (1

stawtory duty to do so, the Commission may well determine, at some poinl in the fUlure, Ihal it is

necessary 10 further rationalizc its regulation of lhe disparate entities within its jurisdiclion.;

Howcver, the RBOCs' reliance on Section 706 to argue that the Commission is required In apply

its findings in the Cahie Modem Order to the RBOC:s' provision of wirelinc hroadband services

is passing strange. The Act subjects different industry segments, ex, lelephony and cable-

Currently cable companies providing telephony services ovcr the cable plant mUSI meet
all applicable reqUirements ofTiilc If with respect to tilo"e services. See. "X' Applie'aliulls/i)/'
COllsen1 10 Ihe Transfer of COnirol ofLicl'tlses ([lId Sec/ioll 214 Allllwrizalioilsfrom 1"11'
Commlillicolions Inc, Trwu/emr (0 AT&T Cmp., Trallsfer"e, 14 FCC Rcd 3160, 3190 (1999).
Sprint would note tllat because tlte Commission is still considering thc appropriate regulatory
struclurc for cable modem service, it is as premature as it is incorrect for the RBOCs to chim
that there is no regulatory parity between their provision of wireline broadband Internet access
service and cable modem service provided by cable companies.

10
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wireless and wireline, 10 diffcrenl regulalory schemes, and Ihere is no language in Seclion 706,

which is bUI a fool note 10 Seelion 7 of the Act, 47 USC § I57, Ihat even remolely sugge,\ts Ihat

Congress intended to amend those schemes 10 require Ihallhc Commission regulate all of tilese

diverse entities in an idenlical manner when they are providing broadbancl services,

The RBOCs do not point to any language in Section 706 Ihat unequivocally sets forth

stich a reqniremenL Rather, their claim here rests on Ihe notion that Congress implallied a

"regulatory parity" requirement in the dcfinilion of the IeI'm "advanced Ie!ecommunicalions

cap<lbiJity," In panicular, they argue Ihal because this capability is derined "wiillOlII regard 10

any transmissiou media or technology," Ihe Commission is required 10 regulale all providers of

broadband services in an identical manner, See e,g, SBC aI II: Verizon ill 24, Thatlhe EBOC,

CLln find a Congressional mandate for parity in the regulation of broadband services in 3 phrnsc

buried in the definitional subparagraph of it provision added 10 (he Act ;IS a (ootnote is truly

remarkable. Consistent with principles or statutory construction, Congress uses the !clllguagc or

command if' it waJ1h the COI1Hlllssion (0 lake a particular actio/). It docs not impose sIca/til

mandalCS, See ex, Section 332Ic)( J) 10 the Act. 47 USC §332(c)( J) in which Congress

expliciiJy dirccled tile Commission to trcal all providers of commercial mobilc services as

common carriers, Plainly, the language that Ihe RBOCs rely lipan here docs nol even come close

10 being command language, As staled, the language is part of a definilion and simply cannOI be

read as imposing any rCCJuircmenlllIJon Ihe Commission, Thus Ihe Commission would invile

II
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legal error if il were 10 accepl the RBOC's argumenl Ihal a Congres;;ional "mandate" for parJly in

regulalion of broadband providers i;; emhodied in Sec lion 7068

Verizon also argues that regulatory parity is required by "Ihe equal protection component

ol'lhe Fifth Amendment's Due Process Clause." Verizon al 24. BUI for Verizon to prevail here il

must del1lonslrate that there is nol "any reasonably conceivahle Slate of facls Ihal could provide a

ralional basis" for disparate trcatmenl of the RBOCs vis·a-pis the cable companies. FCC I'.

Beach Comll1unications, IT/C., 113 S.O. 2096, 2098 (1993). See also Ifeller v. Doe iJr Doe. 13.j

S.C!. 2637, 2642 (1993) ("IA] classification cannot run afoul of the Equal Proleclion Clause if

there is a ralional relationship between the disparity of Ireatment and SOIlle legitimate

governmCll( purp(}~c."). As sUIted, the continued application of the Computer InqUiry safeguards

10 the RBOO, is Juslified for a number of reasons, inclUding the need to enable intramodal

wireline competilion and thereby help meet one of major goals of Ihe 1996 Telecom Act of

breaking aparl Ihe RHOCs' bOlllcned contl',)1 of last mile faeililies. See

WorldCom/Compte/lALTS ill 52-53. Because suehjustification provides Ihe necessary ,'ational

SBC (,lI 12) argues Ihat the Court\ decision in Southwestern Ddl Telephone Company v.
FCC, J9 F3d 1475 (D.C Cil' J994) requires regulatory parily since, according to SHe. the
Court held that the Commission has "a dUly 10 apply a functional approach thatlreats <111 services
alike and nollO make distinclions based on the identity of tllC provider or tbe technology used."
This case, however. dcall wilh Ihe issue of Whelher the Commission could impose Tillc II
reguliltion on every activily of a common carrier. In particular, the Cour! examined whether the
Commission met the standards for determining common carriage (1\ articulated by the Court in
National Association ofRegalatory Utilitv Commissioners ,. FCC, 533 F2e1 60 1.608·09 (D.C.
Cir. 1976) with re.,pecllo the South,,'eslcrn Bell Telephone's provision 01' dark I'ioer. The COUri
found Ihal the Commission hacl nol clone so because it did nol finel thai Southwestern Bell held
itself out to provide dark fiher inclil'fcrenlly or that Southwestcm Bell was legally compelled 10

do so. The ca.se had nOlhiug 10 do with the issue of regulalory parily aud SHe's reliance ou il to
support SBC's regulatory panly claims is wholly misplaced,

12
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basis for (iirferenees in regulMory treatment, Verizon's complaint thai it wiJl be denied equal

protceliou under the Cmmitulion if the COlllmission doe,' not scnlp Ihe Compuler inquiry

safeguards is totally without merit.

VerilOn also raises what has become tile rather rouline R130C argument iu proceedings

such as this one, It claims that its First Amendment free speech rights are violatcd by the

continued application of common carrier rcgufation, including line sharing, to itt.; provision of its

broadb,md services, Veriwn at 27,29, Sfi' also SBC M 28 which claims in passing and without

any discussion that continued application of the COIll[!lIler [nquin' safcgu'''ds to the RnOCs

raises Fitst Amendment concerns. It is ironic that Verizon ,md to a much lesser extent SBC ask

the Commission lo abolish Computer [I (mel ComplIler 1/1 obligation.<.; on First Arncndrncilt

grounds. ''It is a purpose of the First Amendment to achieve 'widest possible dissemination oC

informatioll from diversc alld antagonistic ,ouree,,'." UniredSrales I'. Al&T. 673 F. Supp. 525.

585 (D.D.C. )987) quoting Associaled Press v. Uniled Stales, 65 S. Ct, 11) 6, 1421 1'1945). This

diversity prine/pic' which "has been repeatedly recognized hy the Supreme COlirl," id. at 585 and

fn. 270, is cleady advanced by continuation of the Computer II nnbundling and

nondiscrimination :;afeguards, since such safeguards will enable end uscrs to have the wielest

possible array of fSI's from which to choose to obtain their information. In contrast, the

elimination of these .,afeguards would limit customer choice, since the RflOCs would he able 10

restrict end uscI' lnternet access service to their Own affiliated lSP. In short, COl11plllN 11

regulation docs not prevent the RBOCs from talking with their customers; it .simply prevents thc

RBOCs from exercising bottleneck control overlast'rnile facilities to limillhe free speech righls .

of their customers. Verizon\ and SflC's Fir.st Amendment argument here should be summarily

rejected,

13
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V_ THE RBOC CLAIM THAT THEIR PROVISION OF STANDALONE
BROADBAND TRANSMISSION CAPACITY IS PIUVATE CARRIAGE
CANNOT WITHSTAND SCRUTINY.

In its Initial Comments (at 15-18), SprilH explained tl1"t the offering of standalone

broadband tran:-;mission Capacity. even to a limited class of customers, is a common carriage

service and could not, consistent wJlh relevant precedent. be classified as private carriage. Thus,

Sprint stated that the Commission should rcject Vcriwn's proposal for the Commission to

declare RBOC provision of broadband transmission services to be private carriage. See ii/SO

AT&T at 24 ("The Commission simply has no authority to exempt the Bell's common carrier

broadband services from Tille II regulation by declaring them 10 be 'private' carriage":

WoridComlComptel!ALTS d168. quoting Frame /ie/a." Order. 10 FCC Fed ilt 13724 f'1I52/ ("A

carrier cannot vitiate i!s cOlllmon carrier merely by entering illto private contrac1Ual rcln(joTlships

with fits! customers'.").

Nothing in the c:ommenfS of the R!JOC, Justifies a finding that their offering or

broadband lrilllsmi;.-;sion capacity conslitulcs private carriage. None of {he I~BOCs allege tllat

their provision of standalone broadband transmission services involves an offering of unique

faeilifie, for which there is no general demand and which arc designed to meet the highly

spcciaJiled needs of a particular customer. See AT&T al 23. Nor could they, sincc broadband

fransll1ission f«cilities. e.g., '1'-1 s, DS-I sand OCns, h«ve long been offered on a common carrier

basis, and demand for broadband transmission, including xDSL enabled facilities. is widespread.

However, the RBOCs do raise "unique" «rguments in seeking to convince lh(~

Commission to classify their broadband offerings as private carriage. Verizon, for example. not

only continues to argue thal market power is the determinant of whether a carrier i~ providing (j

service <:1\ a common carrier or jll private carriage, i{ also goes even further by claiming tha( the
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only purpose of Title II is to "constralIl perceived market power on the part of focal telephone

companies in the nmrowband voice world of days gone by." Verizon at 12. Leaving aside the

fact that the RBOCs' bottleneck controJ of last mile facilitics over which their broadband services

are being provided enable the RBOCs to exercise significant market power- Verizon's nOlion Ihat

a finding of common or privalc carriage turns on market power is simply incorrect. Sprint at 16·

17; AT&T at 2'2. Moreover, there is absolutely no language in Title II or any case precedenllO

support Verizon's claim thallhe Commission's regulalory power under that Tille is limiled to the

provision of voice service.s provided over narrowband facilities. ]n fact. Ihe courts have long

recognized thai the Commission Title]J regulatory powers are nol confined to a particular set of

CirCllJ1ls1allCC-S or. as Verlzon would have iL to <I particular type of :>c(vicc provided over a

particular Iype of facility. but are sufficiently flexible 10 enable the Commission to aclapl to "the

dynamic alld rapidly changing nature of the communications industry." COll1jJcfiril"(? Carrier

Ru!cnwking, 85 FCC 2d J. J2 ('H29) (1980)

QweSI cal J 5·16) argues Ihal the FCC decisron in allowing NorLighl to operate a fiber

oplie network in private catTiage, NorLighr, Rcqucslfilr Dec!amlurv Ruling. 2 FCC Red 1]2

(J987). compels a finding Ihatthe E130Cs should he allowed (0 provide broadband transmission

facilities on a privalc carriage basis. The decision in NorLighl. however, was based on a set of

faclors none of whicb arc applicable 10 the RI30Cs' offering of slandalone hroadband

Iransmission facilities. In pilrticular, NorLight was formed by several ulililY companies in

Wisconsin and Minnesota 10 build and operale an inlerstate communications nelwork for the

provision of voice, data, and video services to its parent companies and olher users, primarily

interexchange carriers. The main purpose of Norlighl's network Wil.' to meet Ihe inlernal

commlln;calions needs of ils parenl \l1i/ilies and il was designed 10 Ihe lJtr/rlics' parlieulaw.cd

15
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specifJealions. Only excess capacity was to be offered 10 users whose operations were

compatible with these special features. And, "because the eompatihility of the system users

[was] crucial to the communications needs of the utility companies, NorLight [was] not in a

posilion to hold ilself out indiscriminalely to the public in Ie.asing the network's exec." capacity."

Id. at 135 (j[23). Plainly, none of Ihese faclors arc present in the provision of standalone

broadband transmission at issue here, and the FCC's NorLight decision is of no precedenti,,1

value.

At 1101l0m. the private carriage arguments of the RBOC\ amount to nothing more than a

plea for the Commission to reclassify what arc indisputably common carrier services as private

carriage. Such "reclassifiealion" would enable the RBOCs to assert the right 10 deny competilors

access 10 their bottleneck last-mile facilities directly Or engage in discriminatory priCIng so as to

makc it very difficult. if not impossible, for viable intramoci<tI competition to develop. As the

comments of Sprill! and others have demonstrated, the requirements ofTil1c rr and the

competitive goals of the Act arc not so easily evaded

16
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VI. CONCLUSION.

Sprint respectfully requests that any Commission decision in this proceeding be

consistent with Sprint's positions as set fortll in its Initial Comments and as sct forth above.

Re.speelfully submilted,

SPRINT CORPOR TI·::1/1/
I .1<101 B Fingerhut

Richard Juhnke
Jay C. Keithley
401 9th Street NW, Suite 400
Washington, D.C 20004
(20l) 585· 1909

Its Attorneys

Jnly I. 20U2
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