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Dear Ms. Dortch: 
 
 Level 3 Communications LLC (“Level 3”) submits this letter to respond to Verizon’s repeated 
efforts to mischaracterize IP-enabled services, distort the Commission’s precedent and rules, and scuttle 
Level 3’s Petition for Forbearance. 

 In its Petition and in subsequent filings, Level 3 has presented the Commission with a sensible 
and straightforward request:  Reaffirm the intercarrier compensation rules that apply to certain IP-
enabled traffic that providers exchange with each other.1  Despite the clarity of existing law, the 
incumbent LECs are attempting an end run around more than 20 years of precedent.  Eventually some 
decision-maker—whether the FCC or the federal courts—will declare what rules apply today to this 
traffic.  Unless the Commission acts now to grant Level 3’s Petition, however, that answer likely will 
not come for years—long after investment decisions were made, business plans formulated and prices 
set.  The overhang of this business uncertainty during the interim will stifle VoIP innovation and 
broadband deployment to the ultimate detriment of consumers and America’s economic growth.   

Level 3’s Petition therefore asked the Commission to use its forbearance authority to remove any 
legal basis for applying access charges to communications between IP-based end users and PSTN-based 
end users (“IP-PSTN communications”), and certain PSTN-PSTN communications incidental thereto.  
Such forbearance would reaffirm, during the interim period while the Commission considers 
comprehensive intercarrier compensation reform, what the ESP exemption already provides—that 
access charges are not applicable to IP-PSTN communications.  Instead, IP-PSTN communications 
would be exchanged pursuant to the Act’s only permanent intercarrier compensation provision—Section 
251(b)(5).   

                                                 
1  See Level 3 Communications LLC Petition for Forbearance Under 47 U.S.C. § 160(c) from 

Enforcement of 47 U.S.C. § 251(g), Rule 51.701(b)(1), and Rule 69.5(b), WC Docket No. 03-266 
(filed Dec. 23, 2003) (“Level 3 Petition”). 
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 Not surprisingly, Level 3’s Forbearance Petition has generated opposition from those parties that 
earn substantial revenue under the byzantine system of access charges that applies to circuit-switched 
traffic.  Verizon has filed two ex parte letters in which it reiterates its desire to extend access charges to 
IP-PSTN communications, and in which it asserts that Level 3’s Petition fails to satisfy the 
Communications Act’s standard for forbearance.2  Verizon’s first letter, dated December 13, 2004 
ignores the actual language of the FCC’s access charge rules,  and it fails even to mention rule 69.5(b), 
which the FCC drafted to codify the ESP exemption.  Verizon’s second letter, dated February 7, 2005 
misconstrues the forbearance provisions of the Communications Act and distorts the impact of Level 3’s 
Petition.   

Unlike Level 3, which has proposed an intercarrier compensation reform plan as part of the 
cross- industry Intercarrier Compensation Forum, Verizon lacks any plan for reconciling intercarrier 
compensation rules.  Rather, Verizon seeks to pick and choose intercarrier compensation changes, in an 
effort to preserve its above-cost access charge revenues for as long as possible, while urging the 
Commission to eliminate those forms of intercarrier compensation that Verizon pays to other carriers.  
Under Verizon’s approach, it’s “heads, Verizon wins; tails, everybody else (including consumers) 
loses.” 

 Verizon’s approach conflicts with the Commission’s precedent, ignores the reality of IP-enabled 
services, and focuses on minor transitional complexities that, despite Verizon’s protestations, can be 
solved once the Commission makes clear who pays whom, and at what rate.  In short, as explained 
below, Verizon’s recent ex partes contain a host of inconsistencies, all of which advance Verizon’s core 
goal of averting intercarrier compensation reform. 

I. Level 3’s Petition Satisfies Section 10’s Standards for Mandatory Forbearance 

 In its ex parte dated February 7, 2005, Verizon relies on an inverted reading of the 
Communications Act and a distortion of Level 3’s Petition to suggest that the Petition does not satisfy 
the statutory forbearance criteria of Section 10.  Verizon presents three arguments to distract the 
Commission from the benefits that forbearance would bring to consumers in the form of lower rates and 
enhanced service. 

First, Verizon argues that Level 3 has not shown that forbearance would lead to just and 
reasonable rates or that forbearance is necessary to ensure that consumers pay just and reasonable rates 
for service.3  This contention stands the statute’s forbearance provision on its head.  The Act requires the 
Commission to grant forbearance if, inter alia, the existing regulatory provisions are “not necessary to 
ensure that the charges, practices, classifications, or regulations by, for, or in connection with that 
telecommunications carrier or telecommunications service are just and reasonable.”4  The statute does 
not, as Verizon suggests, require the Commission to deny forbearance if forbearance is “not necessary” 

                                                 
2  See Letter from Kathleen Grillo (Verizon Vice President, Federal Regulatory) to Marlene H. 

Dortch, WC Docket Nos. 04-36, 03-266 (filed Dec. 13, 2004) (“Verizon December 13, 2004 Ex 
Parte”); Letter from Kathleen Grillo (Verizon Vice President, Federal Regulatory) to Marlene H. 
Dortch, WC Docket Nos. 04-36, 03-266 (filed Feb. 7, 2005) (“Verizon February 7, 2005 Ex 
Parte”). 

3  See Verizon February 7, 2005 Ex Parte at 1. 
4  47 U.S.C. § 160(a)(1). 
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to ensure just and reasonable charges.  It is the existing rule (not the requested forbearance) that must be 
necessary:  if rates are just and reasonable even in the absence of the rule, Section 10(a)(1) is satisfied.   

Moreover, if Verizon is arguing that reciprocal compensation rates are not “just and reasonable” 
rates, that argument fails as a matter of law.  The Communications Act ensures that reciprocal 
compensation rates are just and reasonable by expressly requiring tha t they reflect “a reasonable 
approximation” of the costs associated with handling the traffic.5  Section 252(d)(2) sets forth specific 
pricing rules under which reciprocal compensation rates must be set, specifically describing rates that 
satisfy those requirements as “just and reasonable.”6  Of course, in some instances, a carrier may have 
voluntarily waived its rights to a rate calculated pursuant to Section 252(d)(2).  In that case, however, 
because the carrier has entered into a voluntary agreement and expressly foregone its statutory right to 
arbitrate reciprocal compensation rates according to the pricing standards of Section 252(d)(2), it cannot 
argue that the rate itself is unjust and unreasonable.  Thus, there is no basis for Verizon’s implied 
assertion that reciprocal compensation rates for termination of IP-PSTN traffic will be unjust and 
unreasonable.  

Second, Verizon also argues incorrectly that, under Section 10, Level 3 must demonstrate that 
forbearance would be “non-discriminatory.”7  Verizon applies an elevated standard—higher than the 
actual statutory terms—and applies that standard to forbearance rather than to the rule.  Section 10(a)(1) 
requires the Commission to forbear if (among other things) the rule is not “necessary” to ensure that 
charges, practices classifications and regulations by a carrier “are not unjustly or unreasonably 
discriminatory.”8   

As the FCC has recognized, the statutory standard of “unjust and unreasonable discrimination,” 
contained in the 1934 Act (including Section 202(a) and Section 10(a)(1)) is different from, and not as 
stringent as, the statutory standard of “non-discriminatory” used in Section 251(c) and other provisions 
from the 1996 Act.9  Verizon’s invocation of the “non-discriminatory” standard with respect to Section 
10(a)(1) is incorrect, and is belied by the terms of Section 10(a)(1).  To meet the Section 10(a)(1) 
standard, Level 3 need only show that the rules from which it seeks forbearance are not “necessary” to 
ensure that charges, practices, classifications and regulations “are not unjustly or unreasonably 
discriminatory.”10 

                                                 
5  47 U.S.C. § 252(d)(2)(A); see also U.S. West Communications, Inc. v. Washington Utils. & 

Transp. Comm’n, 255 F.3d 990, 994 (9th Cir. 2001) (“[T]he reciprocal compensation rate must 
be based on the carrier’s costs incurred transporting and terminating the call and on a reasonable 
approximation of the additional costs incurred terminating calls originating on the other carrier’s 
network.”). 

6  47 U.S.C. § 252(d)(2)(A). 
7  See Verizon February 7, 2005 Ex Parte at 1-2. 
8  See 47 U.S.C. § 160(a)(1). 
9  See Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; 

Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service 
Providers, First Report and Order, 11 FCC Rcd. 15,499, 15,928-29 ¶¶ 859-862 (1996). 

10  47 U.S.C. § 160(a)(1). 
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As Level 3 has explained in both its Petition and its reply comments in support of the Petition, in 
the context of Byzantine intercarrier compensation mechanisms that treat many types of traffic 
differently (even between the same geographic end points) depending on the type of carrier or 
technology used to handle that traffic, the rules from which Level 3 seeks forbearance are hardly 
necessary to prevent unjust and unreasonable discrimination during this interim period while the 
Commission completes intercarrier compensation reform. 11  As the Commission has acknowledged 
forthrightly, the relevant “regulations treat different types of carriers and different types of services 
disparately, even though there may be no significant differences in the costs among carriers or 
services.”12  Describing this system as “Byzantine and broken,” Commissioner Copps explained that 
“[i]n an era of convergence of markets and technologies, this patchwork of rates should have been 
consigned by now to the realm of historical curiosity.”13  Level 3 concurs; applying the Byzantine access 
charge system in this setting can hardly be said to be necessary to prevent unjust and unreasonable 
discrimination. 

Third, Verizon contends incorrectly that Level 3 has not addressed the impact that forbearance 
would have on universal service.14  In fact, Level 3 has submitted the only hard evidence on the record 
regarding the effect of forbearance on universal service.  In the Petition itself, Level 3 provided 
graphical evidence demonstrating that VoIP providers will collect only four percent of aggregate U.S. 
national and international long-distance revenues in 2006,15 thereby demonstrating that IP-PSTN 
services will have only a negligible impact on access revenues (and thus on universal service support).16  
Moreover, Level 3 recently provided the Commission with a comprehensive study and cost model 
demonstrating that applying access charges to IP-PSTN traffic would generate only modest increases in 
non-rural ILEC revenues (and, correspondingly, in USF funding).17  That study found, for example, that 
in 2005 applying access charges would boost non-rural ILECs’ revenues by just 1.17%.18 In contrast, the 

                                                 
11  See Level 3 Petition at 47-48; Reply Comments of Level 3 Communications LLC, WC Docket 

No. 03-266, at 7-9, 23-26 (filed March 31, 2004) (“Level 3 Reply Comments”). 
12  Developing a Unified Intercarrier Compensation Regime, Notice of Proposed Rulemaking, 16 

FCC Rcd 9610, 9613 ¶ 5 (“The interconnection regime that applies in a particular case depends 
on such factors as:  whether the interconnecting party is a local carrier, an interexchange carrier, 
a CMRS carrier or an enhanced service provider; and whether the service is classified as local or 
long-distance, interstate or intrastate, or basic or enhanced.”). 

13  Federal Communications Commission Commissioner Michael J. Copps, Remarks at the Quello 
Center Symposium, Washington, DC (Feb. 25, 2004), available at 
http://hraunfoss.fcc.gov/edocs_ public/attachmatch/DOC-244356A1.pdf. 

14  See Verizon February 7, 2005 Ex Parte at 2. 
15  See Level 3 Petition at 49-50. 
16  Level 3’s Petition seeks forbearance only as a transitional short-term measure, pending the 

Commission’s complete reform of intercarrier compensation. 
17  See Letter from Charles Breckinridge, Counsel for Level 3, to Marlene H. Dortch (Jan. 27, 

2005), attachment 2 (“QSI Study”).  
18  See QSI Study at 6, 39. 
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ILECs have submitted no data or economic analysis in the record to support their “sky- is- falling” 
rhetoric. 

As Level 3 pointed out in its Petition and reply comments, the ILECs have spread the myth that 
every dollar of ILEC revenue is necessary to support universal service.19  In fact, ILECs are also earning 
substantial profits.  For the most recent reported periods, the price cap carriers, including all the RBOCs, 
reported the following interstate rates of return, all of which exceeded the FCC’s prescribed rate of 
return of 11.25%: 

• BellSouth, 21.93% 

• Qwest, 23.03% 

• SBC, 20.37% 

• Verizon, 12.36% 

• Sprint, 35.27% 

• All others (including price cap LECs owned by AllTel, CenturyTel, Cincinnati Bell, Citizens, 
Iowa and Valor), 23.33%. 

Even the NECA carriers (the vast majority of which are excluded from the scope of the Level 3 Petition 
because Level 3 did not seek forbearance with respect to carriers still subject to the Section 251(f)(1) 
“rural exemption”) reported switched traffic sensitive interstate rates of return of 15.14% for 2003, and 
15.5% through September 30, 2004.20  The truth is that Level 3’s Petition poses no real threat to the 
universal service system. 

II. The Access Charge Regime Does Not Apply to VoIP Under Existing Rules 

In its December 2004 ex parte, Verizon continues to maintain that “the current rules,” including 
access charge rules, apply to IP-PSTN calls.21  In fact, the Commission’s rules apply access charges only 
to interexchange carriers, and not to other entities such as information service providers.  Section 69.5(b) 
of the Commission’s rules provides that carrier switched access charges “shall be computed and 
assessed upon all interexchange carriers that use local exchange switching facilities for the provision of 
interstate or foreign telecommunications services,”22 and it contains no reference to “information service 
providers” or “enhanced service providers.”  As Level 3 has explained in detail, the Commission’s 
choice of language is deliberate.23  Even though information service providers “may use incumbent LEC 

                                                 
19  See Level 3 Petition at 51-53; Level 3 Reply Comments at 29-34. 
20  See National Exchange Carrier Association, Inc., Summary of Pool Results for the Month Ending 

September 30, 2004, (attached to Letter of Patricia A. Chirico (Executive Director, Tariffs, 
Rates, Costs and Average Schedules, NECA) to Marlene H. Dortch (Dec. 15, 2004)) (attached as 
Exhibit A). 

21  Verizon December 13, 2004 Ex Parte, attachment 1 at 2. 
22  47 C.F.R. § 69.5(b) (emphasis added).   
23  See Level 3 Reply Comments at 39-56. 
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facilities to originate and terminate interstate calls,”24 the Commission has concluded that they should 
be “classified as end users for purposes of the access charge system,”25 and “should not be required to 
pay interstate access charges.”26  By virtue of this distinct treatment—frequently referred to as the “ESP 
exemption”—information service providers “pay business line rates and the appropriate subscriber line 
charge, rather than interstate access rates.”27 

The history of the ESP exemption demonstrates the importance of the Commission’s omission of 
the term “enhanced service provider” or “information services provider” from the scope of rule 69.5(b).  
Rule 69.5(b) was added specifically to codify the ESP exemption.  Prior to the order in which the FCC 
announced that enhanced service providers would not be subject to access charges, rule 69.5(b) did not 
exist.28  In 1987, when the FCC tentatively concluded it should end the ESP exemption, it proposed to 
modify rule 69.5(b) by adding the words “or enhanced service provider” in addition to “interexchange 
carrier.”29  The FCC, however, later expressly declined to amend rule 69.5(b), finding “this is not an 
appropriate time to assess interstate access charges on the enhanced services industry.”30 

 Industry practice reflects the Commission’s rules in this regard.  Verizon itself, in its recent 
interconnection agreements with Level 3, recognizes implicitly that it has not received access charges on 
IP-PSTN traffic to date and claims that its right to access charges hinges on the Commission’s IP-
Enabled Services rulemaking.31 

 In its December 13, 2004 ex parte, Verizon does not even attempt to demonstrate that IP-PSTN 
providers qualify as “interexchange carriers,” the only category of provider subject to access charges.  
Indeed, Verizon cannot show that IP-PSTN providers are interexchange carriers because, by definition, 

                                                 
24  Access Charge Reform, First Report and Order, 12 FCC Rcd. 15,982, 16,131-32 ¶ 341 (1997) 

(emphasis added) (“Access Charge Reform Order”). 
25  Id. at 16,134-35 ¶ 348. 
26  Id. at 16,131-32 ¶ 341 (emphasis added); see also MTS and WATS Market Structure, Phase I, 

Memorandum Opinion and Order, 97 FCC 2d 682, 715 ¶ 83 (1983). 
27  Access Charge Reform Order, 12 FCC Rcd. at 16,132 ¶ 342. 
28  See MTS and WTS Market Structure, 97 FCC 2d at 715, 769 ¶ 83 & App. A. 
29  See Amendments of Part 69 of the Commission's Rules Relating to Enhanced Service Providers, 

Notice of Proposed Rulemaking, 2 FCC Rcd. 4305, 4307, App. A (1987).  The FCC proposed 
modifying rule 69.5(b) to read, “Carrier’s carrier charges shall be computed and assessed upon 
all interexchange carriers or enhanced service providers that use local exchange switching 
facilities for the provision of interstate or foreign telecommunications services or enhanced 
services.”  Id. (emphasis added). 

30  Amendments of Part 69 of the Commission's Rules Relating to Enhanced Service Providers, 
Order, 3 FCC Rcd. 2631, 2633 ¶ 20 (1988) (emphasis added). 

31  See, e.g., Amendment No. 2 to the Interconnection Agreement Between Verizon North Inc. and 
Level 3 Communications LLC, Attach. A, §§ 2.2, 3.2 (Oct. 20, 2004) (“Verizon North – Level 3 
Interconnection Amendment”) (attached as Exhibit B). 
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the communications they carry undergo net protocol conversions, which render IP-PSTN providers 
information service providers as a matter of law. 32   

 Absent any argument that IP-PSTN providers are interexchange carriers, Verizon suggests 
implicitly that they are subject to access charges regardless of their classification.  But, as described 
above, that argument ignores the terms of the rules itself.  Rule 69.5(b), by its plain terms, does not 
subject any enhanced services provider (“ESP”) to carrier’s carrier charges, regardless of whether traffic 
originates from or terminates to an ESP, and regardless of whether the call is between an ESP and its 
customer or between an ESP and someone other than its customer.  On this point, rule 69.5(b) is 
unambiguous:  access charges do not apply to ESPs.   

III. Verizon Mischaracterizes IP-PSTN Service As Merely A Replacement For Traditional 
Wireline Toll Service 

A central feature of Verizon’s strategy to preserve its access charge revenues is to propagate the 
myth that IP-PSTN service is no more than a replacement for traditional wireline toll service.33  
Consumers can and do use IP-PSTN services to replace traditional wireline toll services (in the same 
way they use wireless services to replace toll service), but consumers receive much more from VoIP 
service than just long-distance calling.  Far from representing only long-distance toll replacement, VoIP 
(and IP-PSTN service in particular) provides users with an unprecedented and dynamic suite of 
communications functionalities tailored to their needs, and allows for simultaneous communications 
among, across and within jurisdictions.  Consumers thus subscribe to IP-PSTN service both as a 
substitute for circuit-switched communications—whether “local” or “long distance”—and for the 
enhanced capabilities that the IP platform allows.   

The numbers of consumers who select IP-enabled options as replacements for all wireline 
circuit-switched communications services (i.e., long-distance and local) should increase in coming years 
as cable companies and others deploy additional IP-enabled communications products.34  Indeed, 
Verizon’s description of its own “VoiceWing” product confirms the “any distance” nature of VoIP 
service:  “VoiceWing” includes, inter alia, “unlimited local calling,” “unlimited domestic long 
distance,” and “traditional and IP calling features” for a single, unified price of $34.95 for Verizon DSL 
customers and $39.95 for other broadband customers.35 

Verizon’s narrow perception of IP-PSTN service as a toll-service replacement disregards the true 
nature of the service.  In the interest of preserving its access-charge revenue streams, Verizon elides the 

                                                 
32  See Implementation of the Non-Accounting Safeguards of Section 271 and 272 of the 

Communications Act of 1934, as amended, First Report and Order and Further Notice of 
Proposed Rulemaking, 11 FCC Rcd 21,905, 21,956 ¶ 104 (1996) (“[B]oth protocol conversion 
and protocol processing services are information services under the 1996 Act.”). 

33  See Verizon December 13, 2004 Ex Parte, attachment 1 at 2. 
34  By some estimates, cable VoIP offerings alone will replace 17.4 percent of RBOCs’ consumer 

primary access lines by 2010.  See Bernstein Research Call, Cable and Telecom: VoIP 
Deployment and Share Gains Accelerating; Will Re-Shape Competitive Landscape in 2005 at 1 
(Dec. 7, 2004) (“Bernstein Cable VoIP Report”). 

35  Verizon December 13, 2004 Ex Parte, attachment 2 at 3. 
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“all distance” nature of VoIP services and the array of enhanced functionalities that such services 
(including its own) can offer. 

IV. Using Telephone Numbers to Classify Calls Ignores the Commission’s Conclusions in 
the Vonage Order And Conflicts with Verizon’s Position on ISP-Bound Traffic 

Verizon also suggests in its December 13, 2004 ex parte that IP-PSTN service providers should 
rely on calling and called party telephone numbers (NPA-NXX codes) to determine the applicable 
intercarrier compensation regime (reciprocal compensation, intrastate access, or interstate access).36  But 
Verizon cannot offer any justification for its suggestion beyond the desire to find a means to apply 
legacy access charges to VoIP.  Verizon cites no service-related reason to determine a call’s endpoints.  
Indeed, SBC—Verizon’s fellow RBOC—recognizes the futility of tracking endpoints, as “devot[ing] 
dollars to developing [such] useless, inefficient technological capabilities . . . would improve neither 
service nor efficiency.”37  Classifying IP-PSTN calls based on NPA-NXX codes as Verizon suggests 
serves no purpose beyond propping up above-cost access. 

Verizon’s proposed NPA-NXX proxy for determining the geographic endpoint of an IP-PSTN 
communication conflicts directly with the Vonage Order, in which the Commission concluded that 
NPA-NXX codes and customer billing addresses are “very poor fits” for caller locations in the IP 
context.38  Using them as proxies for location provides little value because a call to an IP end user’s 
number “can reach that customer anywhere in the world and does not require the user to remain at a 
single location”:39   

Indeed, it is the total lack of dependence on any geographically defined location 
that most distinguishes [IP-PSTN services] from other services whose federal 
and state jurisdiction is determined based on the geographic end points of the 
communications.40 

Verizon does not even attempt to harmonize its suggested approach with the Vonage Order.   

 Verizon’s approach to NPA-NXX codes in the IP-PSTN context diverges from its wholly 
unsupported approach with respect to traffic bound for ISPs.  In the Commission’s ISP-Bound Traffic 
proceeding, Verizon argues that Section 251(b)(5) of the Communications Act (which obligates local 
exchange carriers to establish reciprocal compensation arrangements) applies only to local traffic.41  As 

                                                 
36  See id., attachment 1 at 3. 
37  Petition of SBC Communications Inc. for a Declaratory Ruling, WC Docket No. 04-29, at 38 

(filed Feb. 5, 2004). See also Comments of SBC Communications, Inc., WC Docket No. 04-36, at 
29-33 (filed May 28, 2004). 

38  Vonage Holdings Corporation Petition for Declaratory Ruling Concerning an Order of the 
Minnesota Public Utilities Commission, 19 FCC Rcd. 22,404, 22,422 ¶ 29 (2004) (“Vonage 
Order”). 

39  Id. at 22,408 ¶ 9. 
40  Id. at 22,420 ¶ 25 (emphasis in original). 
41  See Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; 

Intercarrier Compensation for ISP-Bound Traffic, CC Docket Nos. 96-98, 99-68, Internet-Bound 



Ms. Marlene H. Dortch 
February 11, 2005 
Page 9 of 12 
 
 
Level 3 has explained in detail in other filings,42 however, the Commission43 and the U.S. Court of 
Appeals for the D.C. Circuit44 have flatly rejected Verizon’s reading of Section 251(b)(5).  All the same, 
Verizon proceeds from that unsupportable foundation to argue that providers must determine a call’s 
endpoints in order to assess whether it is local.  In the ISP-bound context, where NPA-NXX codes 
would suggest calls are “local” under Verizon’s view of Section 251(b)(5) and outside of the access 
charge regime, Verizon argues that NPA-NXX codes are unreliable proxies and that the inquiry should 
focus on the actual locations of the endpoints instead.45 

In the VoIP context, by contrast, Verizon argues that NPA-NXX codes should serve as proxies.  
This approach to NPA-NXX codes contradicts its approach to ISP-bound traffic context, but it achieves 
the same end:  preservation of profitable access charges receipts and avoidance of reciprocal 
compensation payments.  In other words, Verizon has proposed a self-serving double standard: NPA-
NXX codes should always serve as proxies when they would produce access charge revenues (i.e., VoIP 
traffic), and never when they would place calls under the reciprocal compensation regime (i.e., ISP-
bound traffic). 

Finally, in its myriad ex partes and comments filed in VoIP-related proceedings, Verizon never 
addresses how, in the face of the Commission’s conclusion that IP-PSTN traffic is jurisdictionally 
interstate, Verizon could levy intrastate access charges on traffic based on NPA-NXX codes that the 
Commission has already held are insufficient to establish state jurisdiction. 46  Indeed, the Commission 
has recognized that the advanced functionalities of IP-PSTN services are “designed to overcome 

                                                                                                                                                                         
Traffic Is Not Compensable Under Section 251(b)(5) and 252(d)(2) (ex parte submission of 
Verizon and BellSouth Corporation) (filed May 17, 2004). 

42  See Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; 
Intercarrier Compensation for ISP-Bound Traffic, CC Docket Nos. 96-98, 99-68, Sections 
251(b)(5) and 252(d)(2) Govern ISP-Bound Traffic and Are Not Limited to “Local” Termination 
(ex parte submission of Level 3 Communications LLC) (filed June 23, 2004). 

43   See Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; 
Intercarrier Compensation for ISP-Bound Traffic, Order on Remand and Report and Order, 16 
FCC Rcd 9151, 9164-66 ¶¶ 26, 31 (2001) (finding that the Commission had “erred in focusing 
on the nature of the service (i.e., local or long distance) . . . for purposes of interpreting the 
relevant scope of section 251(b)(5),” and concluding instead that, “[o]n its face,” Section 
251(b)(5) requires “local exchange carriers . . . to establish reciprocal compensation 
arrangements for the transport and termination of all ‘telecommunications’ they exchange with 
another telecommunications carrier, without exception”) (emphasis in original). 

44  See WorldCom v. FCC, 288 F.3d 429 (D.C. Cir. 2000) (holding that Section 251(b)(5) provides 
the default intercarrier compensation regime for all traffic other than traffic subject to pre-1996 
Act rules carved out rules pursuant to Section 251(g)). 

45  See, e.g., Letter from Donna Epps (Verizon Vice President, Federal Regulatory Advocacy) to 
Marlene H. Dortch, CC Docket Nos. 99-68, 01-92, attachment 1 at 1 (filed Dec. 16, 2004) 
(“Verizon Virtual NXX Ex Parte”). 

46  See Level 3 Reply Comments at 57-60 (explaining that IP-PSTN traffic is jurisdictionally 
interstate and therefore entirely exempt from intrastate access charges). 
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geography, not track it.”47  As a result, the Commission found no “plausible approach” to separating 
such traffic “into interstate and intrastate components,”48 and it concluded that NPA-NXX codes are 
“very poor” proxies for such determinations.49  Thus, Verizon’s suggestions would subject the 
Commission to summary reversal, as Verizon would require the Commission to take blatantly 
inconsistent positions with respect to the separability of IP-PSTN traffic and the use of NPA-NXX codes 
as proxies for endpoint locations. 

 Verizon’s inconsistent and unsupported approach to NPA-NXX codes, coupled with its perfectly 
consistent view of access charges, reveals its true agenda with respect to intercarrier compensation 
reform.  Verizon fights tooth and nail to subject all traffic to the outdated access regime, while the 
Commission works to reform the regime and craft a single, unified approach to intercarrier 
compensation.  Level 3’s Forbearance Petition, in contrast, provides the Commission an opportunity to 
take a meaningful step toward true intercarrier compensation reform. 

V. Implementation Issues Can Be Resolved Relatively Easily, And They Do Not Preclude 
Forbearance 

Verizon observes correctly that, if the FCC forbears as Level 3 requests, providers must 
distinguish IP-PSTN calls from PSTN-PSTN calls in order to assess intercarrier compensation 
obligations accurately.50  Verizon is wrong, however, to suggest that making such distinctions would 
impose huge costs rendering forbearance uneconomic. 

There are many ways carriers could choose to implement the clarified rules Level 3 seeks in its 
Petition.  In the first instance, carriers could percentage usage factors to determine the amount of charges 
for IP-PSTN traffic, and the amount of charges for other traffic.  Level 3’s interconnection agreement 
with Verizon, for example, requires the sending carrier to give the receiving carrier percentage usage 
factors whenever traffic cannot be classified on an automated basis.51  IP-originated traffic could be 
included within the existing “Percent Local Usage” factor. 

In addition, existing technology provides ways of identifying IP-originated traffic.  For example, 
Level 3 has placed in the record a proposal that IP-PSTN providers add Originating Line Information 
(“OLI”) indicators to their outbound call signals.52  These OLI fields are already present in the network 
today, as part of the existing “flex-ANI” technology.  Likewise, SBC recently issued an Accessible 
Letter notifying interconnectors that it would begin using specific Exchange Message Interface (EMI) 
records to “indicat[e] that the transaction is IP originated.”53  If the Commission sets the compensation 
                                                 
47  Vonage Order, 19 FCC Rcd. at 22,420 ¶ 25. 
48  Id. at 22,418 ¶ 23. 
49  Id. at 22,422 ¶ 29. 
50   See Verizon December 13, 2004 Ex Parte, attachment 1 at 6. 
51  See, e.g., Verizon North – Level 3 Interconnection Amendment, Attach. A § 6.4 (attached as 

Exhibit B). 
52  See, e.g., Letter from John T. Nakahata (counsel for Level 3) to Marlene H. Dortch, WC Docket 

Nos. 03-266, 04-36 (filed Sept. 24, 2004) (explaining OLI signaling). 
53  See SBC Accessible Letter, (Business Processes) EMI Changes Related to TIPToP Usage (Nov. 

30, 2004) (attached as Exhibit C). 
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rules clearly, the industry can develop and implement similar solutions for tracking and recording this 
traffic. 

 While these VoIP-call identification solutions would subject providers to modest costs, 
Verizon’s alternative—i.e., requiring IP-PSTN providers to track users’ geographic locations and alter 
back-office operations accordingly in order to assess access charges—would generate enormous costs 
and inefficiencies.  In addition to the sizeable cost of developing a technical fix from scratch, IP-PSTN 
providers would have to implement the expensive information technology infrastructure necessary for 
tracking, verifying and auditing access charge bills.  Moreover, to the extent that applying access 
charges forced VoIP providers to convert their “all-you-can-eat” pricing models to per-minute billing 
systems, VoIP providers would have to invest in additional information technology infrastructure 
necessary to bill these currently fixed-rate consumers on a usage basis.  Converting to the billing system 
of the past would generate additional technical challenges, and it would escalate customer-relation costs.  
As a Wall Street analyst has explained: 

[T]he key advantages of the all-you-can-eat pricing model are speed to market 
and lower costs.  Per-minute pricing requires a massive IT infrastructure to 
support integrated call detail recording, customer service, billing and remittance 
processing systems.  None of that is necessary in a flat-rate world.  In addition, 
as much as half of incoming calls to phone company call centers relates to call 
detail on bills.  By replacing per minute pricing with a single line item, operators 
radically reduce the cost of customer service.54 

 Most troubling, these massive costs would serve no purpose beyond propping up a convoluted 
intercarrier compensation system that the Commission aims to replace.  Requiring such retro-fits “for 
the purpose of adhering to a regulatory analysis that served another network would be forcing changes 
on this service for the sake of regulation itself, rather than for any particular policy purpose.”55 

 Verizon’s claims of implementation issues are a red herring.  What is of paramount importance is 
that the Commission clarify the intercarrier compensation rules applicable to IP-PSTN traffic:  who 
owes whom, and at what rate, when traffic is exchanged between a carrier serving an IP provider (and its 
end user) and a carrier serving a PSTN end user.   

                                                 
54   Bernstein Cable VoIP Report at 11; see also Vonage Order 19 FCC Rcd. at 22,418-19 ¶ 23 

(“[T]he significant costs and operational complexities associated with modifying or procuring 
systems to track, record and process geographic location information as a necessary aspect of the 
service would substantially reduce the benefits of using the Internet to provide the service, and 
potentially inhibit its deployment and continued availability to consumers.”). 

55  Petition for Declaratory Ruling that pulver.com’s Free World Dialup is Neither 
Telecommunications Nor a Telecommunications Service, Memorandum Opinion and Order, 19 
FCC Rcd. 3307, 3320-21 ¶ 21 (2004); see also Vonage Order, 19 FCC Rcd. at 22,420-21 ¶ 25 
(“[T]o require [IP-PSTN service providers] to attempt to incorporate geographic ‘end-point’ 
identification capabilities into its service solely to facilitate the use of an end-to-end approach 
would serve no legitimate policy purpose.  Rather than encouraging and promoting the 
development of innovative, competitive advanced service offerings, we would be taking the 
opposite course, molding this new service into the same old familiar shape.”).   
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* * * * * 

Accordingly, Verizon has advanced no basis for the Commission to decline to grant Level 3’s 
Forbearance Petition.  Level 3 has met Section 10(a)’s statutory criteria, and forbearance is therefore 
required. 

 

     Sincerely, 

     /s/ 

     John T. Nakahata 

     Counsel for Level 3 Communications LLC 
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Michael J. Wirl 
Director 
Regulatory and Governmental Affairs  
 

November 1, 2004 

100 Communications Drive 
P.O. Box 49 
Sun Prairie, WI  53590-0049  
 
Phone:  608-837-1732 
FAX:     608-837-1128 
E-mail:  mike.wirl@verizon.com 

 
VIA PSC ELECTRONIC REGULATORY FILING SYSTEM 
 
Ms. Lynda L. Dorr, Secretary to the Commission 
Public Service Commission of Wisconsin 
PO Box 7854 
Madison, WI  53707-7854 
 
Re:  Notification of an executed second amendment to the } 
       Interconnection Agreement between Verizon North,  } 05-TI-  
       Inc. (“Verizon”) f/k/a GTE North Incorporated and   } 
       Level 3 Communications, LLC (“Level 3”)   }  
 
Enclosed is a copy of the referenced executed second amendment to the agreement between Verizon North 
Inc (“Verizon”) f/k/a/ GTE North Incorporated and Level 3 Communications, LLC for the State of 
Wisconsin.  The original interconnection agreement was filed on April 24, 2001 and assigned docket 
number 05-TI-650.  Amendment one was filed on November 22, 2002 and assigned docket number 05-TI-
733.  An electronic copy of this second amendment was sent to Mr. Ken Barth of the PSCW on November 
1, 2004. 
 
I have been authorized by Level 3 Communications, LLC to submit this filing to the Public Service 
Commission pursuant to 47 U.S.C. Section 252(e) and in recognition of the Public Service Commission’s 
jurisdiction in this matter. 
 
If you have questions relating to this matter, I can be contacted at the above numbers. 
 
Very Truly Yours, 
 
/s/ Mike Wirl 
 
Mike J. Wirl 
 
c:  Mr. Peter Blisard   
     Level 3 Communications, LLC  
     1025 Eldorado Blvd. 
     Broomfield, CO  80021 
     Peter.Blisard @Level3.com 
 
       
 
     Ken Barth – PSCW w/o attachments 
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AMENDMENT NO. 2  
 

to the  
 

INTERCONNECTION AGREEMENT 
 

between 
 

VERIZON NORTH INC. 
 

and 
 
 

LEVEL 3 COMMUNICATIONS, LLC 
 
 

 This Amendment No. 2 (the “Amendment”) shall be deemed effective on the “Effective 
Date” by and between Verizon North Inc. (“Verizon”), a Wisconsin corporation with offices at 
8001 West Jefferson, Ft. Wayne, IN 46804, and Level 3 Communications, LLC, a Delaware 
limited liability company with offices at 1025 Eldorado Boulevard, Broomfield, Colorado 80021 
(“Level 3”).  Verizon and Level 3 may hereinafter be referred to collectively as the “Parties” and 
individually as a "Party".  This Amendment covers services in the State of Wisconsin. 
 

WITNESSETH: 
 

 
 
WHEREAS, pursuant to an adoption letter dated March 29, 2002 (the “Adoption 

Letter”), Level 3 adopted in the State of Wisconsin, the interconnection agreement between MH 
Telecom Inc. and Verizon (such Adoption Letter and underlying adopted interconnection 
agreement referred to herein collectively as the “Agreement”); and 
 

WHEREAS, the Parties wish to amend the Agreement to reflect their agreement on 
intercarrier compensation and interconnection architecture as set forth in Attachment A to this 
Amendment.  

 
NOW, THEREFORE, in consideration of the mutual promises, provisions and 

covenants herein contained, the sufficiency of which is hereby acknowledged, the Parties agree 
as follows: 
 

1. The Parties agree that the terms and conditions set forth in Attachment A shall govern 
the Parties’ mutual rights and obligations with respect to intercarrier compensation 
and interconnection architecture.   
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2. Conflict between this Amendment and the Agreement.  This Amendment shall be 

deemed to revise the terms and provisions of the Agreement to the extent necessary to 
give effect to the terms and provisions of this Amendment.  In the event of a conflict 
between the terms and provisions of this Amendment and the terms and provisions of 
the Agreement, this Amendment shall govern, provided, however, that the fact that a 
term or provision appears in this Amendment but not in the Agreement, or in the 
Agreement but not in this Amendment, shall not be interpreted as, or deemed grounds 
for finding, a conflict for purposes of this Section 2. 

 
3. Counterparts.  This Amendment may be executed in one or more counterparts, each 

of which when so executed and delivered shall be an original and all of which 
together shall constitute one and the same instrument. 

 
4. Captions.  The Parties acknowledge that the captions in this Amendment have been 

inserted solely for convenience of reference and in no way define or limit the scope or 
substance of any term or provision of this Amendment. 

 
5. Scope of Amendment.  This Amendment shall amend, modify and revise the 

Agreement only to the extent set forth expressly in Section 1 of this Amendment, and, 
except to the extent set forth in Section 1 of this Amendment, the terms and 
provisions of the Agreement shall remain in full force and effect after the Effective 
Date. 
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Attachment A 
 
1. Definitions.  For the purposes of this Attachment, the following terms shall have the 

meanings provided below. 
 

(a) “Act” means the Communications Act of 1934 (47 U.S.C. Section 151 et. seq.), as 
amended from time to time (including, but not limited to, by the Telecommunications Act of 
1996). 

 
(b) A “Call Record” shall include identification of any VOIP Traffic as VOIP Traffic, as 
well as at least one of the following: charge number, Calling Party Number (“CPN”), or 
Automatic Number Identifier.  In addition, a “Call Record” may include any  other information 
agreed upon by both Parties to be used for identifying the jurisdiction of the call or for 
assessing applicable intercarrier compensation charges.  If the Forbearance Order and/or the 
FCC VOIP Order (as such terms are defined in Section 3.2) render this definition of “Call 
Record” to be inapplicable for the purpose of determining the jurisdiction of the call, the Parties 
will negotiate to agree upon any other information to be used prospectively for identifying the 
jurisdiction of a call and/or for assessing applicable intercarrier compensation charges as a 
replacement for charge number, CPN, or ANI.   

 
(c) “Compensable Base” means the total combined minutes of use of ISP-Bound Traffic 
and Local Traffic originated by Verizon to Level 3 from July 1, 2002 through June 30, 2003 in 
all jurisdictions, that Verizon has agreed in writing are subject to intercarrier compensation.  
Any minutes of use that Verizon has not agreed are subject to intercarrier compensation, or as 
to which there remains an outstanding billing dispute between the Parties, shall not be included 
in the Compensable Base.   

 
(d) “End User” means a third party residence or business end-user subscriber to 
Telephone Exchange Services, as such term is defined in the Act, provided by either of the 
Parties. 

 
(e) “Effective Date” means April 1, 2004. 

 
(f) “End Office” means a switching entity that is used to terminate End User station 
loops for the purpose of interconnection to each other and to trunks. 

 
(g) “Extended Local Calling Scope Arrangement” means an arrangement that provides a 
End User a local calling scope (Extended Area Service, “EAS”), outside the End User’s basic 
exchange serving area.  Extended Local Calling Scope Arrangements may be either optional or 
non-optional.  “Optional Extended Local Calling Scope Arrangement Traffic” is traffic that 
under an optional Extended Local Calling Scope Arrangement chosen by the End User 
terminates outside of the End User’s basic exchange serving area. 

 
(h) “Exchange Access” shall have the meaning set forth in the Act. 



  

Level 3 WI Interc Amendment.doc 5 

 
(i)  Intentionally left blank. 

 
(j)  “Information Access” means the provision of specialized exchange 
Telecommunications Services in connection with the origination, termination, transmission, 
switching, forwarding or routing of Telecommunications traffic to or from the facilities of a 
provider of information services, including an Internet service provider. 

 
(k) “Information Service” shall have the meaning set forth in the Act. 

 
(l)  “ISP-Bound Traffic” means any Telecommunications traffic originated on the public 
switched telephone network (“PSTN”) on a dial-up basis that is transmitted to an internet 
service provider at any point during the duration of the transmission, including V/FX Traffic 
that is transmitted to an internet service provider at any point during the duration of the 
transmission, but not including VOIP Traffic.  

 
(m) “LERG” or “Local Exchange Routing Guide” means a Telcordia Technologies 
reference containing NPA/NXX routing and homing information. 

 
(n) “Local Traffic” consists of Telecommunications traffic for which compensation is 
required by both Section 251(b)(5) of the Act and 47 C.F.R Part 51; and, for the avoidance 
of any doubt, the following types of traffic, among others, do not constitute Local Traffic 
under the terms of this Agreement:  ISP-Bound Traffic; Telecommunications traffic that is 
interstate or intrastate Exchange Access, Information Access, or exchange services for 
Exchange Access or Information Access; toll traffic, including, but not limited to, calls 
originated on a 1+ presubscription basis, or on a casual dialed (10XXX/101XXXX) basis; 
Optional Extended Local Calling Scope Arrangement Traffic; special access, private line, 
frame relay, ATM, or any other traffic that is not switched by the receiving party; tandem 
transit traffic; V/FX Traffic; voice Information Service traffic; or VOIP Traffic. 

 
(o) “NXX or “NXX Code” means the three-digit switch entity indicator (i.e. the first 
three digits of a seven-digit telephone number). 

 
(p) “Switched Exchange Access Service” means the offering of transmission and 
switching services for the purpose of the origination or termination of toll traffic.  Switched 
Exchange Access Services include but may not be limited to: Feature Group A, Feature 
Group B, Feature Group D, 700 access, 800 access, 888 access and 900 access. 

 
(q) “Tandem” or “Tandem Switch” means a physical or logical switching entity that 
has billing and recording capabilities and is used to connect and switch trunk circuits 
between and among End Office Switches and between and among End Office Switches and 
carriers’ aggregation points, points of termination, or points of presence, and to provide 
Switched Exchange Access Services. 
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(r) “Telecommunications” shall have the meaning set forth in the Act. 
 

(s) “Telecommunications Carrier” shall have the meaning set forth in the Act. 
 

(t) “Virtual Foreign Exchange Traffic” or “V/FX” Traffic means a call to an End 
User assigned a telephone number with an NXX Code (as set forth in the LERG) 
associated with an exchange that is different than the exchange (as set forth in the LERG) 
associated with the actual physical location of such End User’s station.   

 
(u) “VOIP Traffic” means voice communications that are transmitted in whole or in 
part over packet switching facilities using Internet Protocol or any similar packet protocol. 
 For avoidance of doubt, VOIP Traffic does not include ISP-Bound Traffic that is not used 
to generate voice traffic to or from the PSTN.   

 
(v) “Wire Center” means a building or portion thereof which serves as the premises 
for one or more Central Office Switches and related facilities. 

 
2. General/Term.   Notwithstanding any change to Applicable Law effected after the 
Effective Date (and not withstanding any provision in the Agreement governing the Parties’ 
rights or obligations in the event of such a change in Applicable Law), subject to compliance 
with Sections 6 and 7 below, and provided that there are no outstanding billing disputes 
between the Parties with respect to intercarrier compensation charges billed by either Party 
prior to the Effective Date with respect to Local Traffic, ISP-Bound Traffic or switched access 
traffic, the terms set forth in subsections 2.1-2.4 below shall govern the Parties’ rights and 
obligations regarding compensation for ISP-Bound Traffic and Local Traffic.  If there are 
outstanding billing disputes between the Parties with respect to intercarrier compensation 
charges billed by either Party prior to the Effective Date with respect to Local Traffic, ISP-
Bound Traffic or switched access traffic, then subsections 2.1-2.4 below shall not apply and 
compensation for ISP-Bound Traffic and Local Traffic exchanged between the Parties shall be 
governed by the following:  (i) an intercarrier compensation rate of zero ($0) shall apply to ISP-
Bound Traffic delivered by Verizon to Level 3  and (ii) Verizon’s then-prevailing reciprocal 
compensation rates in each particular service territory (as set forth in Verizon’s standard price 
schedules, as amended) shall apply to ISP-Bound Traffic delivered by Level 3 to Verizon and 
to all Local Traffic exchanged between the Parties.  For purposes of the preceding sentence 
only, all Local and ISP-Bound Traffic above a 2:1 ratio shall be considered to be ISP-Bound 
Traffic. 
 

2.1  Intercarrier Compensation for ISP-Bound Traffic and Local Traffic.  
Commencing on the Effective Date, and continuing prospectively for the applicable time 
periods described below, when ISP-Bound Traffic or Local Traffic is originated by an 
End User of a Party on that Party’s network (the “Originating Party”) and delivered to the 
other Party (the “Receiving Party”) for delivery to an End User of the Receiving Party, 
the Receiving Party shall bill and the Originating Party shall pay intercarrier 
compensation at the following equal and symmetrical rates:  $.0005 per minute of use for 
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the period beginning on the Effective Date and ending on December 31, 2004, $.00045 
per minute of use for the period beginning January 1, 2005 and ending on December 31, 
2005, $.0004 per minute of use for the period beginning January 1, 2006 and ending upon 
the effective date of termination of this Section 2.1 (collectively, the “Intercarrier 
Compensation Rates”);  provided, however, that Verizon shall be under no obligation to 
pay any intercarrier compensation to Level 3 on Local Traffic or ISP-Bound Traffic 
insofar as the total combined minutes of use of such traffic originated by Verizon to 
Level 3 in all jurisdictions in which the Parties exchange traffic exceeds the 
Compensable Base by the following threshold percentages during each of the specified 
calendar years:  175% for 2004, 200% for 2005, 225% for 2006, and 225% for any 
calendar year subsequent to 2006 in which this Section 2.1 remains in effect.  
 
2.2  The Intercarrier Compensation Rates shall not apply to V/FX Traffic that is not 
ISP-Bound Traffic, which such other V/FX Traffic shall be subject to applicable 
Switched Exchange Access Service tariff charges; provided, however, that the Parties do 
not agree on the compensation due for the exchange of VOIP Traffic that may constitute 
V/FX Traffic under Section 1(t) (“V/FX VOIP Traffic”).  Pending resolution of the 
Parties’ dispute on the compensation due for V/FX VOIP Traffic, Level 3 shall pay at 
least the Intercarrier Compensation Rates to Verizon for V/FX VOIP Traffic (other than 
V/FX VOIP Traffic addressed in Section 3.1, as to which interstate access charges shall 
apply) that it delivers to Verizon (in doing so, but without any probative value as to the 
substance of either Party’s position on the appropriate compensation due on V/FX VOIP 
Traffic, Level 3 may dispute access or intercarrier compensation charges billed by 
Verizon in excess of the Intercarrier Compensation Rates).  The Parties hereby agree that, 
as of the Effective Date, they are exchanging only a de minimis amount of V/FX Traffic 
that is not ISP-Bound Traffic; the Parties further agree that, from time to time, upon 
written request from either Party, the other Party shall review with the requesting Party 
whether the amount of such V/FX Traffic that is not ISP-Bound Traffic exchanged 
between them remains de minimis.  For avoidance of doubt, the Intercarrier 
Compensation Rates also shall not apply to VOIP Traffic, except as set forth in this 
paragraph or to the extent otherwise required by Section 3 below.    

 
2.3 Notwithstanding anything else in this Attachment, and except as otherwise 
provided in this Section 2.3, if Level 3 fails to comply with Sections 6 and 7 of this 
Attachment, the Intercarrier Compensation Rates set forth in this Section 2 shall not 
apply to ISP-Bound Traffic and Local Traffic delivered by Verizon to Level 3.  Instead, 
the applicable intercarrier compensation rate for such ISP-Bound Traffic and Local 
Traffic delivered by Verizon to Level 3 shall be zero ($0) effective on the date Verizon 
provides Level 3 written notice detailing the specific facts and documentation supporting 
its position of non-compliance with Sections 6 and 7 of this Attachment (“Non-
Compliance Notice”) and continuing until the earlier of a determination by Verizon that 
Level 3 is in compliance with Sections 6 and 7 of this Attachment or termination of 
Sections 2 and 3 of this Attachment, as provided in Section 4 below.  If Level 3 disagrees 
with the non-compliance finding, Level 3 shall respond in writing to Verizon within ten 
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business days of receipt of the Non-Compliance Notice with:  (i) facts and documentation 
supporting its position and (ii) the name of an individual who will serve as Level 3’s 
representative for purposes of negotiating resolution of the non-compliance dispute 
(“Level 3 Response”).  Verizon shall have ten business days from receipt of the Level 3 
Response to designate its representative to the negotiation, and shall continue to make 
payments during the Negotiation Period (as defined below) as though the Intercarrier 
Compensation Rates in this Section 2 continued to apply.  The Parties’ representatives 
shall meet at least once within 45 days after the date of the Level 3 Response in an 
attempt to reach a good faith resolution of the dispute. Upon agreement, the Parties’ 
representatives may utilize other alternative dispute resolution procedures such as private 
mediation to assist in the negotiations.  If the Parties have been unable to resolve the 
dispute within 45 days of the date of the Level 3 Response (“Negotiation Period”), either 
Party may pursue any remedies available to it under the Agreement, at law, in equity, or 
otherwise, including, but not limited to, instituting an appropriate proceeding before the 
Commission, the FCC, or a court of competent jurisdiction; provided, however, that if the 
matter is resolved with a finding that Level 3 was not in compliance with Sections 6 and 
7 of this Attachment, Level 3 shall refund any payments of the Intercarrier Compensation 
Rates made by Verizon during the Negotiation Period. 

 
2.4 In the event that Verizon should continue to offer or provide unbundled network 
element platforms (“UNE-P”) after the Effective Date, the Intercarrier Compensation 
Rates shall not apply to any traffic involving Level 3 End Users served by UNE-P, and 
the Parties instead will negotiate in good faith to conclude mutually acceptable provisions 
governing intercarrier compensation associated with traffic to Level 3 End Users served 
by UNE-P. 

 
3. VOIP Traffic.

 
3.1 Agreement to Comply with FCC Declaratory Ruling.    The Parties agree that 
VOIP Traffic that originates on and terminates to the PSTN shall be subject to interstate 
access charges, as set forth in the FCC’s Order, In the Matter of Petition for Declaratory 
Ruling that AT&T’s Phone-to-Phone IP Telephony Services are Exempt from Access 
Charges, FCC 04-97, WC Docket No. 02-361 (released April 21, 2004) (“AT&T Order”) 
unless and until the AT&T Order is modified in the Forbearance Order and/or the FCC 
VOIP Order (as such terms are defined in Section 3.2), in which case the Parties will 
negotiate an amendment to this Attachment to apply prospectively from the date of such 
Forbearance Order and/or the FCC VOIP Order addressing intercarrier compensation for 
the VOIP Traffic described in this Section 3.1.   

 
3.2 Other VOIP Traffic. Except as provided in Section 3.1, the Parties do not agree on 
the compensation due for the exchange of VOIP Traffic.  Accordingly, until such time as 
the FCC issues a substantive order in WC Docket No. 04-36 (FCC 04-28) on what 
compensation is due for the exchange of VOIP Traffic (“FCC VOIP Order”) and such 
order becomes effective, Level 3 shall: (i) identify and track all VOIP Traffic that either 
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originates or terminates on the PSTN and (ii) pay at least the Intercarrier Compensation 
Rates to Verizon for VOIP Traffic other than VOIP Traffic addressed in Section 3.1 that 
it delivers to Verizon (in doing so, but without any probative value as to the substance of 
either Party’s position on the appropriate compensation due on VOIP Traffic, Level 3 
may dispute access or intercarrier compensation charges billed by Verizon in excess of 
the Intercarrier Compensation Rates) .  Upon effectiveness of the FCC VOIP Order, such 
FCC VOIP Order shall be applied prospectively from the effective date of the FCC VOIP 
Order and retroactively to the Effective Date (taking into account intercarrier 
compensation payments made on VOIP Traffic under the preceding sentence); provided, 
however, that if a Party has filed a forbearance proceeding at the FCC addressing 
whether access charges should apply to VOIP Traffic originating or terminating on the 
PSTN, such as Level 3’s filing of a petition for forbearance in Docket No. 03-266 
(“Forbearance Proceeding”), then if the FCC issues an order in such Forbearance 
Proceeding or the petition for forbearance otherwise becomes effective (in either case, 
the “Forbearance Order”) prior to issuance of the FCC VOIP Order, the Parties agree to 
apply the results of the Forbearance Order to the VOIP Traffic defined in the Forbearance 
Order prospectively from the effective date of the Forbearance Order and retroactively to 
the Effective Date until such time as the FCC VOIP Order is issued (taking into account 
intercarrier compensation payments made on VOIP Traffic under the preceding 
sentence), at which time such FCC VOIP Order shall be applied to the VOIP Traffic 
defined in the FCC VOIP Order prospectively from the effective date of the FCC VOIP 
Order (such implementation of a Forbearance Order and/or the FCC VOIP Order, the 
“VOIP Order Application”);  provided, further that if VOIP Traffic is treated as 
Information Service traffic or as Local Traffic (either substantively or for compensation 
purposes only) by the Forbearance Order and/or the FCC VOIP Order, then for purposes 
of implementing such order(s) as part of the VOIP Order Application only (and only so 
long as the Forbearance Order and/or the FCC VOIP Order are in effect), VOIP Traffic 
terminated to or originated on the PSTN shall be subject to a rate of $.0007 per minute of 
use except to the extent the amount of VOIP Traffic delivered by Verizon to Level 3 
exceeds the amount of VOIP Traffic delivered by Level 3 to Verizon in a monthly billing 
period by more than 10% (“Imbalance Factor”), in which case for all VOIP Traffic 
delivered by Verizon to Level 3 during that billing period in excess of the Imbalance 
Factor, Level 3 shall bill and Verizon shall pay the Intercarrier Compensation Rates; and 
provided, further, that Level 3 and Verizon expressly waive any grounds they may have 
to raise any timing limitation on back-billing implemented by the other Party to 
effectuate the VOIP Order Application.    

  
 
4. Termination.  Either Party may terminate Sections 2 and 3 of this Attachment effective 

on or after January 1, 2007 (such date, “Termination Effective Date”) by providing nine 
(9) months advance written notice to the other Party if the notice is provided on or before 
November 30, 2006 or by providing thirty (30) days advance written notice to the other 
Party if the notice is provided on or after December 1, 2006 (in either case, the date such 
notice is provided shall be the “Termination Notice Date,” which shall not be prior to 
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April 1, 2006), provided that in the event that either Party elects to exercise its right to 
terminate Sections  2 and 3 of this Attachment: (i) the Parties shall promptly amend the 
Agreement to govern intercarrier compensation between the Parties for Local Traffic and 
ISP-Bound Traffic, and any such amendment (whether negotiated, arbitrated or otherwise 
litigated) shall be effective as of the Termination Effective Date and (ii) the VOIP Order 
Application described in Section 3.2 of this Attachment shall not apply to any time 
period after the Termination Notice Date (but which VOIP Order Application, for 
avoidance of doubt, will continue to apply to all time periods between the Effective Date 
and the Termination Notice Date regardless of the issuance date of the Forbearance Order 
or FCC VOIP Order; provided, further, that Section 3.2 shall be included in any 
interconnection agreement or amendment (including adoptions) entered into by the 
Parties unless and until the VOIP Order Application has been implemented by the 
Parties). 

 
5. Other Traffic. 

Notwithstanding anything else in this Attachment, for traffic Level 3 delivers to Verizon 
that originates with a third carrier, except as may be subsequently agreed to in writing by 
the Parties, Level 3 shall pay Verizon the same amount that such third carrier would have 
paid Verizon for that traffic at the location the traffic is delivered to Verizon by Level 3. 

 
6. Call Records.  Each Party shall take steps to ensure that all calls (including VOIP traffic) 

that it delivers to the receiving Party include a Call Record, and that such Call Records 
are transmitted intact to the receiving Party.  Neither Party shall: (i) remove Call Records, 
(ii) alter or replace Call Records, or (iii) insert or add any Call Record information (such 
as a Charge Number) that does not correspond to that of the calling party.  Using its best 
efforts and to the extent technically feasible, each Party also shall undertake steps to 
ensure that any service provider who hands off traffic  for delivery to the other Party does 
not: (i) remove Call Records, (ii) alter or replace Call Records, or (iii) insert or add any 
Call Record information (such as a Charge Number) that does not correspond to that of 
the calling party.    Neither Party shall knowingly and intentionally (a) strip or alter Call 
Records to disguise the jurisdiction of a call or (b) permit third parties to do so for traffic 
the Party delivers to the other Party. 

 
6.1 For billing purposes, each Party shall pass a Call Record on each call delivered to the 
other Party to the extent technically feasible.  The Receiving Party shall bill the Originating 
Party the then-current Intercarrier Compensation Rate, intrastate Switched Exchange Access 
Service rates, or interstate Switched Exchange Access Service rates applicable to each 
relevant minute of traffic for which Call Records are passed based on the Call Records, or 
other information that allows the Receiving Party to determine the jurisdiction of the call in 
accordance with the provisions herein, as provided in this Attachment, the applicable 
interconnection agreement between the Parties or the Receiving Party’s applicable tariffs. 

 
6.2 If, the percentage of calls passed with Call Record information is greater than ninety 
percent (90%), all calls exchanged without Call Record information will be billed according 
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to the jurisdictional proportion of the calls passed with Call Record information.  If the 
percentage of calls passed without Call Record information is less than ninety percent (90%), 
all calls without Call Record information up to (but not exceeding) ten percent (10%) of all 
calls, will be billed according to the jurisdictional proportion of the calls passed with Call 
Record information, and the remaining calls without Call Record information will be billed 
at intrastate Switched Exchange Access Service rates.   
 
6.3 Intentionally left blank.     
 
6.4 If the Receiving Party lacks the ability to use Call Records to classify on an 
automated basis traffic delivered by the other Party as either ISP-Bound Traffic or Local 
Traffic or toll traffic, the Originating Party will supply, at the request of the Receiving Party, 
an auditable Percent Local Usage (“PLU”) report (including Local Traffic and ISP-Bound 
Traffic) quarterly, based on the previous three (3) months’ traffic, and applicable to the 
following three (3) months’ traffic.  If the Originating Party also desires to combine 
interstate and intrastate toll traffic on the same trunk group, it will supply an auditable 
Percent Interstate Usage (“PIU”) report quarterly, based on the previous three (3) months’ 
terminating traffic, and applicable to the following three (3) months’ traffic.  In lieu of the 
foregoing PLU and/or PIU reports, the Parties may agree to provide and accept reasonable 
surrogate measures for an agreed-upon period. 

 
6.5 Measurement of billing minutes for purposes of determining terminating 
compensation shall be in conversation seconds.  The Parties agree that, in addition to any 
applicable audit provisions in their applicable interconnection agreement, each Party 
shall have the right to conduct, at its own cost, periodic (but in any case no more frequent 
than semi-annual) audits, on commercially reasonably terms and conditions, with respect 
to billings sent in connection with this Attachment; and the other Party agrees to 
reasonably cooperate with any such audits. 

 
6.6 For avoidance of doubt, all of this Section 6 shall apply to VOIP Traffic 
exchanged between the Parties until such time as the VOIP Order Application is 
implemented pursuant to Section 3.2 above, at which time all of this Section 6 shall 
continue to apply to VOIP Traffic except as otherwise provided by implementation of the 
VOIP Order Application.  

    
7. Points of Interconnection; Mutual POIs.  Notwithstanding any other provision in the 
interconnection agreement between the parties, any applicable tariff or SGAT, or under Applicable 
Law, this Section shall set forth the Parties’ respective rights and obligations with respect to 
interconnection architecture. 

 
7.1  Mutual points of interconnection (“POIs”) in each LATA in which the Parties 
exchange traffic shall be established as set forth in this Section 7.   
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(a) Level 3 shall establish at least one technically feasible point on Verizon’s 
network in each of the Verizon Tandem serving areas in each LATA in which the 
Parties exchange traffic at which each Party shall deliver its originating traffic to the 
other Party (such a point, a “mutual POI”).   Each mutual POI shall be at the relevant 
Verizon Tandem Wire Center, unless otherwise agreed to in writing by the Parties.  
Level 3 shall deliver traffic that is to be terminated through a Verizon End Office to 
the mutual POI at the Verizon Tandem Wire Center that such Verizon End Office 
subtends.  Each mutual POI  established under this Section 7.1(a) may be 
accomplished by Level 3 through:  (1) a collocation site established by Level 3 at the 
relevant Verizon Tandem Wire Center, (2) a collocation site established by a third 
party at the relevant Verizon Tandem Wire Center, or (3) transport (and entrance 
facilities where applicable) ordered and purchased by Level 3 from Verizon at the 
applicable Verizon intrastate access rates and charges.  
 

(i) The Parties may use the trunks delivering traffic to the mutual POI to 
deliver the following types of traffic between their respective 
Telephone Exchange Service End Users: Local Traffic, ISP-Bound 
Traffic, VOIP Traffic, tandem transit traffic, translated LEC 
IntraLATA toll free service access code (e.g., 800/888/877) traffic, 
and where agreed to between the Parties and as set forth in subsection 
(ii) below, IntraLATA and InterLATA toll traffic.  

 
(ii) Under the architectures described in this Section 7, and subject to 

mutual agreement of the Parties, either Party may use the trunks 
delivering traffic to the mutual POI for the termination of 
intraLATA or interLATA toll traffic in accordance with the terms 
contained in this Section 7 and pursuant to the other Party’s 
Switched Exchange Access Services Tariffs.  If Level 3 seeks for 
Verizon to deliver intraLATA and interLATA presubscribed traffic 
originated by Verizon End Users to Level 3 over existing local 
interconnection architecture, Level 3 shall make a written request 
of Verizon, and subject to the mutual agreement of the Parties: (i) 
the Parties will evaluate the feasibility of transporting such traffic 
in this manner through testing and other means (in which case, all 
testing and development costs incurred by Verizon shall be borne 
by Level 3) and (ii) the Parties shall attempt in good faith to 
negotiate an amendment to this Attachment to address such traffic. 
 When toll traffic is delivered over the same trunks as Local and/or 
ISP-Bound Traffic, any port, transport or other applicable access 
charges related to the delivery of toll traffic from the mutual POI 
on Verizon’s network in a LATA to the terminating Party’s End 
User shall be prorated so as to apply to the toll traffic. 

 
(iii) Notwithstanding anything else in this Agreement, Interstate and 
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intrastate Exchange Access, Information Access, exchanges services 
for Exchange Access or Information Access, and toll traffic, shall be 
governed by the applicable provisions of this Attachment, the 
Agreement and applicable Tariffs. 

 
(b) At any time that Level 3 has established a Collocation site at a Verizon 
End Office Wire Center, then either Party may request that such Level 3 
Collocation site be established as a Mutual POI for traffic originated from or 
terminated to Verizon End Users served by an End Office in the Verizon End 
Office Wire Center. 
 
(c) In any LATA in which there are fewer than two (2) Verizon Tandems, then in 
addition to the mutual POI at the Verizon Tandem Wire Center, Verizon may request 
and Level 3 shall establish an additional mutual POI at any Verizon End Office Wire 
Center: (i) at any time after the traffic exchanged between Level 3 and Verizon End 
Users served by the Verizon End Office reaches six (6) DS1s (approximately 1.3 
million minutes of use per month) or (ii) at any Verizon End Office which is 
subtended by remote Verizon End Office(s) (any mutual POI located at a Verizon 
End Office Wire Center pursuant to this Section 7.1(c), an “Additional Mutual 
POI”). Verizon also may require the establishment of an Additional Mutual POI at a 
Verizon End Office other than the serving Verizon End Office, in which case Level 3 
shall order Direct End Office Trunks (“DEOTs”) from Verizon between the serving 
Verizon End Office and the Additional Mutual POI, with all costs of the portions of 
such DEOTs carrying Local Traffic and ISP-Bound Traffic to be borne by Verizon.  
In the situation described in the foregoing sentence, Level 3 shall be responsible for 
ordering and providing DEOTs on the Level 3 side of the Additional Mutual POI, 
with all costs of such DEOTs to be borne by Level 3.  Level 3 shall establish any 
Additional Mutual POI requested by Verizon under this Section 7.1(c) within six (6) 
months of the date of the request, unless otherwise agreed to by the Parties.  Each 
Additional Mutual POI requested under this Section 7.1(c) may be established by 
Level 3 through:  (i) a collocation site established by Level 3 at the requested 
Verizon End Office Wire Center, (ii) a collocation site established by a third party at 
the requested Verizon End Office Wire Center, or (iii) transport (and entrance 
facilities where applicable) ordered and purchased by Level 3 from Verizon at the 
applicable Verizon intrastate access rates and charges.  Each Party shall bear its own 
costs with respect to migration to Additional Mutual POIs established under this 
Section 7.1(c).   

 
(d) For those Verizon End Offices that subtend a third party Tandem, Verizon may 
elect to exchange traffic through the third party Tandem or may designate a point on 
the Verizon network in the relevant Tandem serving area as the relevant mutual POI. 
 Any point elected by Verizon under this Section 7.1(d) shall be the point at which 
the Intercarrier Compensation Rates shall be applied.  If the designated mutual POI is 
not at the relevant Tandem, then Level 3 shall hand off direct non-switched trunks to 
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the relevant terminating Verizon End Offices at the mutual POI.  For avoidance of 
doubt, nothing in this Section 7.1(d) shall alter Verizon’s ability to require the 
establishment of Additional Mutual POIs under Section 7.1(c) above.  If Verizon 
elects to exchange traffic through a third party Tandem under this Section 7.1(d), 
then any transiting, transport or fixed (as prorated) charges imposed by the third 
party shall be paid by the Party originating the traffic exchanged through the third 
party Tandem. 

 
(e) Should Level 3 interconnect with any Telecommunications Carrier that is not a 
Party to this agreement at a point that is not a mutual POI under this Attachment, 
Verizon may elect to deliver traffic to such point(s) for the NXXs or functionalities 
served by those Points.  To the extent that any such point is not located at a 
Collocation site at a Verizon Tandem (or Verizon Host End Office), then Level 3 
shall permit Verizon to establish physical interconnection at the point, to the extent 
such physical interconnection is technically feasible. 
 

   
7.2 Subject to subsections 7.4 and 7.6 below, neither Party may charge (and neither Party 
shall have an obligation to pay) any recurring fees, charges or the like (including, without 
limitation, any transport charges), with respect to ISP-Bound Traffic and Local Traffic that 
either Party delivers at a mutual POI, other than the Intercarrier Compensation Rates; provided, 
however, for the avoidance of any doubt, Level 3 shall also pay Verizon, at the rates set forth 
in an applicable interconnection agreement between the Parties or applicable Verizon Tariff for 
any multiplexing, cross connects or other Collocation-related services that Level 3 obtains 
from Verizon. 
 
7.3  If the traffic destined for an End Office exceeds the CCS busy hour equivalent of 
two (2) DS1s for any three (3) months in a six (6) month period, Verizon may request Level 3 
to order DEOTs to that End Office.  Verizon shall be responsible for providing such DEOTs on 
the Verizon side of the mutual POI, with all costs of the portions of such DEOTs carrying 
Local Traffic and ISP-Bound Traffic to be borne by Verizon.  Level 3 shall be responsible for 
ordering and providing such DEOTs on the Level 3 side of the mutual POI, with all costs of 
such DEOTs to be borne by Level 3.  After initially establishing DEOTs pursuant to this 
subsection, traffic routed to this End Office will be allowed to overflow to the Tandem not to 
exceed the CCS busy hour equivalent of one (1) DS1.  For avoidance of any doubt, neither 
Party will assess recurring and/or non-recurring charges for the implementation, installation, 
maintenance and utilization of interconnection trunks and facilities for the portions of such 
trunks carrying Local and ISP-Bound Traffic on its side of the mutual POI.   
 
7.4 In those LATAs in which the Parties have previously established interconnection at 
POIs and/or are using interconnection transport and trunking architectures other than as set 
forth pursuant to the terms of Section 7.1(a), the interconnection transport and trunking 
architectures shall be governed by this Section 7.4.   
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(a) Verizon may require Level 3, via written notice to Level 3, to bring pre-
existing interconnection arrangements into compliance with the terms of 
Section 7.1(a) through one of the following methods:    
 
(i) Unless otherwise agreed in writing by the Parties,  Level 3  shall 
implement a physical migration of the pre-existing arrangements to the terms 
prescribed herein within six (6) months of the date of such notice; or 

 
  (ii)  In lieu of requiring physical rearrangements of pre-existing facilities 

or where the physical rearrangement has not been completed within six (6) 
months following such notice, the Parties shall implement a billing 
arrangement pursuant to which Level 3 shall pay Verizon for the transport 
(and entrance facilities if provided by Verizon) between each Verizon 
Tandem (or Additional Mutual POIs at Verizon End Offices in LATAs with 
less than two (2) Verizon Tandems) and the delivery to or from Level 3 at the 
Level 3 switch or other location, at the applicable Verizon intrastate access 
rates and charges. 

 
(b) With respect to subsection 7.4(a) directly above, each Party shall bear its own costs 

with respect to any such migration; the Parties will coordinate any such migration, 
trunk group prioritization, and implementation schedule; and Verizon agrees to 
develop a cutover plan and to project manage the cutovers with Level 3 participation 
and agreement. 

 
(c)  Intentionally left blank. 

  
(d) From and after the Effective Date, in any LATA where the Parties have not yet 

established mutual POIs or Additional Mutual POIs as described in Section 7.1(a) 
(including, without limitation, the situation presented in subsection 7.4(a) above), 
Level 3 shall not bill (and Verizon not have any obligation to pay) any fees, charges, 
or the like (including, without limitation, any transport charges) with respect to such 
arrangements, and to the extent that Level 3 utilizes transport provided by Verizon 
between the Level 3 network and the current point at which the Parties interconnect, 
Level 3 shall purchase such transport from Verizon at Verizon’s tariffed intrastate 
access rates. 

 
7.5 The Parties recognize that embedded one-way trunks may exist for the exchange of 
traffic between the Parties.  To the extent either Party requires a transition of such one-way 
trunks to two-way trunks, the Parties agree to negotiate an amendment to set forth the terms 
and conditions for two-way trunks (if necessary), as well as to negotiate a transition plan to 
migrate the embedded one-way trunks to two-way trunks provided that Verizon shall bill, and 
Level 3 shall pay, the non-recurring charges for such conversions as set forth in Verizon’s 
applicable tariffs. 
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7.6 Level 3 may apportion spare capacity on existing access entrance facilities (and/or 
transport where applicable) purchased by Level 3 between the relevant mutual POIs and/or the 
Level 3 switch as described in this Section 7; however, any such apportionment shall not affect 
the rates or charges applied to the relevant facilities. 

 
 
   

 
  

 
 



 
 
 
 
 
 
 
 
 
 

EXHIBIT C 
 
 
 



  
AAcccceessssiibbllee 

 
 

Date:   November 30, 2004 Number:  CLEC04-444 

Effective Date: December 13, 2004 Category:  All 

Subject:   (BUSINESS PROCESSES) EMI Changes Related to TIPToP Usage 

Related Letters:    NA Attachment: Yes 

States Impacted:  SBC Southwest Region 5-State 

Issuing SBC ILECS: SBC Arkansas, SBC Kansas, SBC Missouri, SBC Oklahoma and SBC Texas 
(collectively referred to for purposes of this Accessible Letter as “SBC 
Southwest Region 5-State”) 

Response Deadline: NA Contact: Account Manager 

Conference Call/Meeting: NA 
 
 
Effective December 13th, 2004, SBC Southwest Region 5-State will be making changes to their 
billing systems affecting some Exchange Message Interface (EMI) records. 
 
With the implementation of Phase 1 of TIPToP, SBC Southwest Region 5-State will be creating 
VoIP records.   
 
The TIPToP usage will be recorded on record types 01-01-25 and 11-01-20, with Indicator 9 (pos. 
90) set to a value of 9, indicating that the transaction is IP originated.  Record type 11-01-20 may 
contain settlement codes of 6, 8 or J. 
 
SBC Southwest Region 5-State reserves the right to make any modifications to or to cancel the 
above information prior to the proposed filing or effective dates.  Should any modifications be made 
to the information, these modifications will be reflected in a subsequent letter sent at the time of 
the filing.  Should the information be canceled, SBC Southwest Region 5-State will send additional 
notification at the time of cancellation.  SBC Southwest Region 5-State will incur no liability to the 
CLECs if such information mentioned above is canceled by SBC Southwest Region 5-State.   
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