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EXECUTIVE SUMMARY 

CTIA - The Wireless Association and the National Association of Broadcasters (“NAB”) 

(“Joint Commenters”) file these comments in response to the FCC’s December 22, 2004, Public 

Notice seeking comment on the Avatar Environmental, LLC (“Avatar”) Report, which reviewed 

the scientific literature on collisions of migratory birds with communications towers. 

The principle conclusion reached by the FCC’s expert, Avatar, is that the scientific 

evidence on communication towers and avian mortality is inconsistent and not fully developed.  

The established science is not sufficient to determine causes of avian mortality at 

communications towers or to design measures to reduce avian mortality.  As Avatar concedes: 

“most of the causes and possible solutions for increased avian mortalities associated with 

communications towers remain(s) speculative.”  Avatar, p. 5-1. 

Joint Commenters’ avian expert consultants, Woodlot Alternatives, Inc. (“Woodlot”), 

agree with many of Avatar’s findings, but also highlight that some of Avatar’s conclusions are 

neither supported by science nor the review of the literature in the Avatar Report itself.  See 

Woodlot’s Comments on the Avatar Report attached hereto.  Woodlot concludes, in part:   

• “[I]t is premature to recommend and implement certain guidelines until definitive 
research has been conducted and peer-reviewed.”  Woodlot, p. 1. 

• “There are no studies to date that demonstrate an unambiguous relationship between 
avian collisions with telecommunications towers and population decline in migratory 
bird species.”  Avatar, p. 5-2; Woodlot, p. 1. 

• “There is, however, no evidence in the literature to date indicating that 
communications towers are having a statistically significant or “biologically 
significant” impact on migratory bird populations.”  Woodlot, p. 3. 

• “Conclusions reached in Avatar Section 5.1 appear generally speculative and distinct 
from the main body of the report, as they are largely unsupported by the earlier 
analysis, or by the current state of much of the scientific literature.”  Woodlot, p. 1. 
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• “More research is warranted in order to identify specific causes and possible solutions 
to this problem.”  Avatar, p. 5-2; Woodlot, p. 1. 

 Woodlot also highlights that the scientific literature does not support some of the so-

called conclusions that Avatar identifies as “hav[ing] been advanced with some degree of 

confidence within the scientific community.”  Avatar, p. 5-1.  In particular, the claims that “taller 

towers with lights tend to represent more of a hazard to birds than shorter, unlit towers” and that 

“[t]owers with guy wires are at higher risk than self-supporting towers” (Avatar, p. 5-1) have not 

been substantiated by well-controlled experiments in the peer-reviewed literature that would be 

accepted as scientifically valid.  Avatar admits in the body of its report that the scientific 

literature does not support these conclusions, but goes on to advance them anyway on a 

speculative basis unsupported by any citations to literature.  These observations are merely 

tentative hypotheses that have been “advanced” in the literature by individual researchers as 

possible explanations, suggestions for further study, or anecdotal observations.  They are not, 

however, established scientific facts.  Avatar virtually concedes that these claims are not 

scientifically established by describing them merely as having “been advanced” with “some 

degree of confidence” by individual “members of the scientific community.”  Avatar, p. 5-1.  As 

Woodlot demonstrates in its attached comments on the Avatar Report, these speculative 

conclusions by Avatar are actually contradicted by much of the scientific literature that Avatar 

discusses.  The scientific literature certainly does not provide a scientific basis for regulatory 

action.  Woodlot, pp. 5-7. 

 The gaping holes in the scientific literature on avian mortality and communication towers 

that are noted by both Avatar and Woodlot cannot be filled by requiring FCC licensees to fund 

the missing research.  The Commission lacks legal authority to require industry to conduct or 
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fund the type of scientific research that is needed to ascertain whether changing certain tower 

characteristics may affect the number of avian collisions. 

 Because there is currently no valid scientific evidence but only speculation that changes 

to tower design and siting would actually reduce avian collisions, regulatory changes are not 

supportable at this time. 
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I. INTRODUCTION 

CTIA - The Wireless Association (“CTIA”) and the National Association of Broadcasters 

(“NAB”)1 file these comments in response to the FCC’s Public Notice seeking comment on the 

report of Avatar Environmental, LLC (“Avatar”), regarding migratory bird collisions with 

communication towers.2  The Joint Commenters previously submitted comments in response to 

the FCC’s Notice of Inquiry3 seeking information, supported by evidence, concerning the effects 

                                                 

1 CTIA is the international organization of the wireless communications industry for both 
wireless carriers and manufacturers.  Membership in the association covers all Commercial 
Mobile Radio Service (“CMRS”) providers and manufacturers, including cellular, broadband 
PCS, ESMR, as well as providers and manufacturers of wireless data services and products.  
NAB is a non-profit, incorporated association of radio and television stations and serves and 
represents the American broadcasting industry. 

2 See Wireless Telecommunications Bureau Seeks Comment on Avatar Environmental, LLC, 
Report Regarding Migratory Bird Collisions with Communications Towers, Public Notice, WT 
Docket No. 03-187, rel. Dec. 22, 2004. 

3 Effects of Communications Towers on Migratory Birds, Proposed Rule, 68 Fed. Reg. 53696 
(Sept. 12, 2003). 
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of communications towers on migratory birds.4  Avatar’s Report5 is evaluated in the technical 

comments by Woodlot Alternatives, Inc. (“Woodlot”), attached as Exhibit A.6   

Both the Joint Commenters and the Commission have expended significant resources to 

comprehensively review the science of avian collisions with communications towers.  As 

discussed below, there is no reliable evidence that communication towers are having any 

significant effect on migratory bird populations.  Nor is there any reliable scientific evidence that 

particular factors in tower design, siting or construction contribute significantly to avian 

collisions.  Notably absent from this record is any credible scientific evidence that changes to 

tower design, siting or construction would mitigate or reduce avian collisions.  Thus, there is no 

basis for the Commission to modify its environmental regulations regarding communication 

towers at this time.  The Commission also lacks legal authority to require industry to fund 

research into the speculative arena of whether changes in communication tower design or siting 

may affect the number of avian collisions. 

Joint Commenters urge that, after reviewing the record in this proceeding, the 

Commission should find that no changes to its environmental rules regarding communications 

towers are warranted at this time.     

                                                 

4 Comments of CTIA and NAB, filed on Nov. 12, 2003 (“Initial Comments”), to Effects of 
Communications Towers On Migratory Birds, WT Docket No. 03-187, Notice of Inquiry, 18 
FCC Rcd 16938 (2003).   

5 Notice of Inquiry Comment Review Avian/Communication Tower Collisions, prepared for the 
FCC, by Avatar Environmental, LLC et al. (Sept. 30, 2004) (“Avatar Report”). 

6 Technical Comment on Notice of Inquiry Comment Review, Avian/Communication Tower 
Collisions, Final (Avatar et al. 2004), by Woodlot Alternatives, Inc. (February 2005) 
(“Woodlot’s Comments on the Avatar Report”). 
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II. NO SCIENTIFIC BASIS EXISTS FOR REGULATORY REQUIREMENTS. 

At least implicitly, Avatar finds that the scientific evidence is not sufficient to develop a 

migratory bird regulatory program with respect to communications towers.  Joint Commenters, 

and their experts, Woodlot, strongly agree that the scientific record is not sufficient to support 

regulation at this time.  Woodlot, p. 1 (“[I]t is premature to recommend and implement certain 

guidelines until definitive research has been conducted and peer-reviewed.”).  As described in 

and attached to our Initial Comments,7 Woodlot previously undertook a complete technical 

review of the scientific literature and concluded in part that: (1) the various factors that may 

affect avian mortality from communications towers is not well-understood, and (2) no reliable 

scientific basis exists to demonstrate that communication towers are a "significant" cause of 

avian mortality as defined under the National Environmental Policy Act (“NEPA”).8  Nothing in 

Avatar’s Report disputes Woodlot’s previous conclusions, and in fact, most of Avatar’s Report 

supports them. 

Avatar supports Woodlot's conclusion that the scientific evidence is not sufficient to 

develop a regulatory scheme.  By recognizing that the causes of avian mortality are unknown, 

Avatar concedes that a regulatory scheme is currently inappropriate and would likely be 

ineffective to mitigate avian mortality.  Avatar, p. 5-1 (“most of the causes and possible solutions 

for increased avian mortalities associated with communications towers remain(s) speculative.”).  

Avatar also acknowledges that no current studies demonstrate any impact of communications 

towers on avian mortality.  Avatar, p. 5-2 (“There are no studies to date that demonstrate an 

                                                 

7 E.g., Initial Comments, p. 32. 

8 42 U.S.C. § 4321 et seq. 
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unambiguous relationship between avian collisions with telecommunications towers and 

population decline in migratory bird species.”).  Without credible scientific data, a successful 

regulatory scheme can not be developed.  Indeed, it is impossible to discern at this time whether 

such regulations would even address the issues raised in this proceeding. 

In addition to the lack of credible scientific data necessary to develop a regulatory 

scheme, there is no evidence that communications towers are having a "significant" impact on 

avian mortality.  Woodlot, pp. 3-4.  Woodlot indicated that “[t]here is … no evidence in the 

literature to date indicating that communications towers are having a statistically significant or 

“biologically significant” impact on migratory bird populations.”  Id.  Avatar acquiesces in 

Woodlot’s conclusion by evading the issue of the significance of communications towers on 

avian mortality versus other human-caused mortality.9  In view of Avatar’s silence on this issue, 

the only credible conclusion based on the science in this record is Woodlot’s – that the scientific 

literature does not support a finding of any significant effect on avian populations.  As discussed 

in our Initial Comments10 and again below, the legal test under NEPA is whether the “human 

environment” is being “significantly” affected by losses of birds as an environmental resource in 

a way that is fairly traceable to communications towers.11  Neither Woodlot nor Avatar point to 

any scientifically reliable evidence that would satisfy the test for significance under NEPA, and 

Woodlot affirmatively states that none exists.  In other words, the supposed “problem” is entirely 

                                                 

9 Avatar, p. 3-4.   Woodlot noted Avatar’s inconsistencies and commented, “[C]onclusions 
reached in Avatar Section 5.1 appear generally speculative and distinct from the main body of 
the report, as they are largely unsupported by the earlier analysis, or by the current state of much 
of the scientific literature.”  Woodlot, p. 1. 

10 Initial Comments, pp. 11-15. 

11 40 C.F.R. § 1508.14. 
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speculative, and no credible scientific data exists showing that communication towers are having 

any discernible effect at all on migratory bird populations.  Clearly, no regulatory changes are 

appropriate when there is no scientific basis to conclude that a problem exists. 

Even if there was a scientific basis to support a significance finding, there are further 

independent reasons that the existing scientific data are inadequate to support a regulatory 

change.  Both Woodlot and Avatar prove that the scientific literature is insufficient to determine 

whether any particular factor is having any discernible effect on avian mortality due to 

communications towers.12  They address each of the possible factors affecting bird collisions 

with towers and noted that in each case the credible scientific data was insufficient to 

demonstrate a correlation.  For example: 

• Migration Patterns, Seasonality, & Bird Behavior – “As noted in both reports, 
additional information is needed to develop better correlations between seasonal 
migration patterns and specific factors causing tower collisions.”  Woodlot, p. 2; 
Avatar, p. 3-36. 

• Tower Height and Configuration – “Both the Avatar and Woodlot reports state that 
there are insufficient data to draw substantive conclusions between tower height and 
migratory bird collisions ….”  Woodlot, p. 2; Avatar, p. 3-35 - 3-38. 

• Tower Siting – “insufficient information is available to draw conclusions as to 
specific factors associated with siting towers.”  Avatar, 3-41. 

• Tower Lighting – “no clear conclusions can be drawn … regarding the importance 
and effects of lighting color, duration, intensity, and type ….”  Avatar, 3-46. 

• Weather – “the extent or degree of this association and how other factors may 
influence mortality rates are essentially unknown.”  Avatar, p. 3-52 (emphasis 
supplied).     

                                                 

12 Woodlot, pp. 5-6; Avatar, pp. 3-16 - 3-59.  “More research is warranted in order to identify 
specific causes and possible solutions to this problem.”  Avatar, p. 5-2; Woodlot, p. 1. 
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Regulation is premature when there is no reliable scientific basis to conclude if some factors in 

communication tower design, siting or construction are affecting avian mortality. 

 In addition to the fundamental problem of insufficient data, study biases (e.g., geography, 

scavenger/predator removal rates, and searcher efficiency) were also recognized by both 

Woodlot and Avatar.  Woodlot, p. 4; Avatar, pp. 4-5 - 4-6.  These factors alone would undermine 

the reliability of the available evidence as a basis for regulation.  Furthermore, due to a lack of a 

standard and systematic data collection process, the studies often can not be readily compared 

and often yield differing results.  Avatar, p. 4-1.  These factors all support the same conclusion: 

that the state of scientific knowledge at this time is just not sufficient to warrant any regulatory 

changes. 

The lack of credible scientific data precludes the Commission from adopting or 

mandating the U.S. Fish & Wildlife Service’s (“USFWS”) Voluntary Guidelines for 

communications towers and warrants the USFWS withdrawing these Guidelines.13  As 

previously discussed in CTIA’s Reply Comments,14 the Voluntary Guidelines were not 

developed with the rigor or intention that they would be mandatory and enforceable.15  As both 

Woodlot and Avatar demonstrate, the science simply is not there today to justify imposing 

                                                 

13 USFWS Guidance Document on the Siting, Construction, Operation and Decommissioning of 
Communications Towers issued on Sept. 14, 2000 (“Voluntary Guidelines”). 

14 Reply Comments of CTIA, filed on December 11, 2003, to Effects of Communications Towers 
On Migratory Birds, WT Docket No. 03-187, Notice of Inquiry, 18 FCC Rcd 16938 (2003) 
(“CTIA Reply Comments”). 

15 CTIA Reply Comments, pp. 3-7 (“the development of the Voluntary Guidelines violated 
virtually every known requirement of administrative due process as guaranteed by the 
Administrative Procedure Act ... and supporting caselaw.”). 



 

7 

regulatory measures such as those recommended by the USFWS’ Voluntary Guidelines.  Even if 

these guidelines were assumed to be all the USFWS claims them to be – namely, a distillation of 

current expert scientific opinion – opinion alone is not sufficient support for a binding regulation.  

As discussed in CTIA’s Reply Comments, even a consensus of scientific opinion is not enough 

to support a mandatory regulation, but rather specific scientific facts are required.16  The courts 

have clearly held that a mere consensus of expert recommendations is not sufficient to support a 

regulation.  AFL v. OSHA, 965 F.2d 962 (11th Cir. 1992).  In this case, there is nothing 

approaching such a consensus, since both Avatar and Woodlot specifically deny on the record 

that the scientific literature supports measures such as those contained in the Voluntary 

Guidelines.  While USFWS claims that the Voluntary Guidelines are not mandatory or binding 

agency regulation, USFWS field offices too often attempt to impose them with the full force and 

effect of agency regulations.17  Accordingly, the Commission should find that the USFWS’ 

Voluntary Guidelines are not applicable to communications towers and will not be considered in 

determining licensee’s compliance with the Commission’s NEPA rules.   

A. Avatar’s “Conclusions … Advanced With Some Degree of Confidence” Are 
Not Supported By Science.  

While Avatar agrees with Woodlot that the scientific literature is inconclusive, it 

nonetheless speculates by proposing certain “conclusions” that have been “advanced with some 

degree of confidence” by some in the scientific community.  These Avatar "conclusions," 

however, are not science.  Rather, merely speculations or hypotheses by individual researchers 

                                                 

16 CTIA Reply Comments, p. 5. 

17 See e.g., Letter from USFWS re Voluntary Guidelines, dated May 18, 2004 (attached as 
Exhibit B).   
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that are not supported by actual data or experiments in the published scientific literature.  

Woodlot decisively refutes these “conclusions” one by one and discusses the internal 

inconsistencies between Avatar’s findings (Avatar, § 3) and Avatar’s conclusions (Avatar, § 5).  

For example: 

• “The largest bird kills tend to occur on nights with low visibility conditions, 
especially fog, low cloud ceiling, or other overcast conditions.”  Avatar, p. 5-1.  
Woodlot points to Avatar’s earlier statement that contradicts this conclusion: “the 
extent or degree of this association and how other factors may influence mortality 
rates are essentially unknown.”  Woodlot, p. 5, citing Avatar, p. 3-52. 

• “All other things being equal, taller towers with lights tend to represent more of a 
hazard to birds than shorter, unlit towers.”  Avatar, p. 5-1.  Woodlot points to 
Avatar’s earlier statement that contradicts this conclusion: “existing data are not 
sufficient to draw direct conclusions between tower height and migratory bird 
collisions.”  Woodlot, p. 5, citing Avatar, p. 3-36. 

• “Towers with guy wires are at higher risk than self-supporting towers.”  Avatar, p. 5-
1.  Woodlot points to Avatar’s earlier statement that contradicts this conclusion: “[n]o 
specific studies comparing avian collisions with guyed towers to self-supporting 
structures were found as part of this review.”  Woodlot, p. 6, citing Avatar, p. 3-35. 

• “Two collision mechanisms appear to be a factor in bird collision: 1) blind collision 
and 2) illuminated sphere of influence.”  Avatar, p. 5-1.  Woodlot identifies this 
conclusion as being unsupported by Avatar: “nowhere in the report is there discussion 
about these specific means of collision, and neither is mentioned by name in the text 
of the report.”  Woodlot, p. 6. 

• “Although biologically significant tower kills have not been demonstrated in the 
literature, the potential does exist, especially for threatened and endangered species.”  
Avatar, p. 5-2.  Woodlot discusses its disagreement with this conclusion: “there is 
ambiguity between how biological significance is defined [by Avatar] and applied … 
[which] renders the development of conclusions challenging and adds uncertainty to 
the finding.”  Woodlot, p. 6.   

Woodlot finds that Avatar’s conclusions are “speculative” and that they are “largely unsupported 

by the earlier analysis, or by the current state of much of the scientific literature.”  Woodlot, p. 6.  
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Such contradictory and internally inconsistent opinions by an expert cannot legally support 

regulatory action.18  

Moreover, courts will not admit evidence from individual scientists speculating on 

hypotheses or conclusions that are not substantiated by the scientific literature.  The Supreme 

Court has held that scientific evidence is admissible in court only if it is the product of a 

methodology that is "scientifically valid" and applicable to the questions at issue.  Daubert v. 

Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).  Avatar's "conclusions … [allegedly] 

accepted with some degree of certainty" by some portions of the scientific community clearly do 

not meet the Daubert test.  Avatar, p. 5-1.  While there is some debate among academic 

commentators regarding whether the Court's Daubert test for the admission of scientific 

evidence applies to administrative agencies,19 there is no question that Daubert's underlying 

principles that scientific evidence must be "reliable" and "relevant" apply to agencies as well as 

to courts.   

Government agencies may not base important public policy decisions on "junk science"  

any more than a jury may do so.  The Administrative Procedure Act (“APA”) provides that "no 

rule or order" shall be issued unless it is supported by "reliable, probative and substantial 

evidence."  5 U.S.C. § 556(d).  The Avatar "conclusions … [that are allegedly] accepted with 

some degree of certainty" by some portions of the scientific community do not rise to a level that 

satisfies this basic standard for scientific reliability as required by the APA.  As Woodlot 

                                                 

18 See 5 U.S.C. § 706. 

19 See Alan Charles Raul & Julie M. Zampa, “Regulatory Daubert”: A Proposal to Enhance 
Judicial Review of Agency Science By Incorporating Daubert Principles in Administrative Law, 
66 L. & Contemp. Probs. 7 (Autumn 2003). 
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demonstrates, Avatar’s observations are, in many instances, inconsistent with the published 

literature.  Woodlot, at pp. 5-6.  The APA requires that rules must be based on credible evidence 

that a real problem exists.20  Thus, it would be arbitrary and capricious for the Commission to 

reject what is actually shown by the published literature (including Avatar's own review of the 

published literature) and instead to base regulatory action on these unsupported "conclusions," 

even if some individual scientists may believe them to be true. 

The APA requirement for government agencies to rely upon sound science is further 

buttressed by the recently-enacted Data Quality Act (“DQA”).21  The DQA provides that all 

federal agencies must ensure that the information that they “disseminate” to the public meets 

certain minimum data quality standards.  Relying on data to support a regulation falls within the 

DQA’s broad definition of “dissemination.”22  Therefore, the DQA requirements apply to any 

attempt by the Commission to impose regulatory requirements on licensees of communication 

                                                 

20 “[R]egulation perfectly reasonable and appropriate in the face of a given problem may be 
highly capricious if that problem does not exist.” Home Box Office, Inc. v. FCC, 567 F.2d 9, 36 
(D.C. Cir. 1977), citing City of Chicago v. FPC, 458 F.2d 731,742 (D.C. Cir. 1971). 
 
21 The DQA was enacted in December of 2000 as a provision in the Treasury and General 
Government Appropriation Act for Fiscal Year 2001, Pub. L. No. 106-554, § 515, Appendix C, 
114 Stat. 2763A-153 (2000) (codified in a note to 44 U.S.C. § 3516). 
 
22  “Dissemination means agency initiated or sponsored distribution of information to the public 
….  Dissemination does not include distribution limited to government employees or agency 
contractors or grantees; intra- or -inter-agency use or sharing of government information; and 
responses to requests for agency records under the Freedom of Information Act, the Privacy Act, 
the Federal Advisory Committee Act or other similar law.  This definition also does not include 
distribution limited to correspondence with individuals or persons, press releases, archival 
records, public filings, subpoenas or adjudicative processes.”  67 Fed. Reg. 8451, 8460 (Feb. 22, 
2002). 
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towers.  As discussed in our Initial Comments,23 with the data currently available, a change in 

the regulations would not satisfy the DQA’s standards.   

Similarly, the Office of Management and Budget’s (“OMB”) Final Information Quality 

Bulletin for Peer Review can not be satisfied by the current scientific data.24  As the Joint 

Comments discuss,25 peer review is essential to ensure that the quality of an agency’s published 

information meets the standards of the scientific and technical community.  Woodlot’s and 

Avatar’s comments clearly demonstrate that the scientific data is not sufficiently developed to 

satisfy these standards.  In this instance, the peer reviewers (including Woodlot and Avatar) have 

concluded that the literature is not sufficient to satisfy scientific standards for reliability.  The 

DQA’s requirement for peer review would mean nothing if agencies proceeded to regulate even 

in the face of conclusions by the peer reviewers that the science is insufficient. 

Furthermore, pre-maturely implementing a flawed regulatory scheme before the science 

is developed to guide regulation is wasteful, inefficient and imprudent.  Requiring consideration 

of unsubstantiated or insignificant effects is unlikely to mitigate avian mortality and will produce 

pointless delays in communications tower construction.  It also provides yet another powerful 

legal weapon to those who oppose tower construction for other reasons.  The Commission should 

not try to regulate based solely on the hypotheses, opinions and speculations of some scientists.  

                                                 

23 Initial Comments, pp. 25-28. 

24 OMB Final Information Quality Bulletin for Peer Review, 70 Fed. Reg. 2,664 (Jan. 14, 2005) 
(issued by OMB on Dec. 16, 2004). 

25 Initial Comments, pp. 28-30 (OBM’s proposed peer review standards, discussed in the Initial 
Comments, have since been finalized). 
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Rather, the Commission must refrain from taking regulatory action until peer reviewed, 

scientifically valid, and substantiated data is available.   

III. THE FCC LACKS LEGAL AUTHORITY TO IMPOSE RESEARCH 
REQUIREMENTS ON INDUSTRY. 

A. No Statute Provides the FCC Legal Authority To Require Industry To 
Perform Research. 

The Commission does not have the authority to impose research requirements or funding 

obligations on its licensees.  Agencies only have such authority as Congress delegates to them.26  

As our Initial Comments demonstrate, nothing in the Communications Act of 1934, as amended 

(“Communications Act”), NEPA, Endangered Species Act (“ESA”), or Migratory Bird Treaty 

Act (“MBTA”) provides the FCC with the authority to regulate the design or siting of 

communications towers for the purposes of minimizing speculative and unsubstantiated effects 

on migratory birds.27  No provision of the Communications Act specifically delegates to the 

Commission authority to require telecommunications licensees to conduct avian mortality 

studies.  Nor do the general provisions of the Communications Act referring to “necessary” 

regulations (e.g., § 303(r); § 303(4)(i)) provide authority for regulatory action or research 

requirements.  In Motion Picture Ass’n of America, Inc. v. FCC,28 the D.C. Circuit rejected the 

                                                 

26 Railway Labor Executives’ Association v. Nat’l Mediation Board, 29 F.3d 655, 670 (D.C. Cir. 
1994) (“it is beyond cavil that ‘an agency’s power is no greater than that delegated to it by 
Congress.’”), quoting Lyng v. Payne, 476 U.S. 926, 937 (1986); see also Louisiana Pub. Serv. 
Comm’n v. FCC, 476 U.S. 355, 374 (1986) (“an agency literally has no power to act … unless 
and until Congress confers power upon it”); American Fin. Servs. Ass’n v. FTC, 767 F.2d 957, 
965 (D.C. Cir. 1985) (“The extent of [an agency’s] powers can be decided only by considering 
the powers Congress specifically granted it in the light of the statutory language and 
background.”) (citation omitted), cert denied 475 U.S. 1011, (1986). 

27 Initial Comments, pp. 4-36. 

28 309 F.3d 796 (D.C. Cir. 2002). 
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Commission’s assertion that the video description rules were “valid communications policy 

goals and in the public interest.”29  The court stated that the FCC could not act in the “public 

interest” without delegated authority.30  By this same reasoning, Congress has not provided any 

authority that could be interpreted to authorize the Commission to impose an affirmative 

obligation on industry to conduct research into the effect of communications towers on avian 

mortality.  As in Motion Picture Ass’n of America, supra, Congress’s silence about research on 

avian mortality “surely cannot be read as ambiguity resulting in delegated authority to the FCC 

to promulgate the disputed regulations.”  Id.  Accordingly, the Commission cannot interpret 

general statutory language as granting it authority to impose research requirements on industry. 

This conclusion is also buttressed by cases involving other agencies.  It is rare that 

agencies have attempted to impose research obligations on industry without explicit authority 

from Congress.  However, when it has occurred, the courts have decisively rejected such 

attempts.  American Iron and Steel Institute v. Occupational Safety and Health Admin.,31 is the 

leading case.  At issue in that case was the Occupational Safety and Health Administration 

(“OSHA”) statute, which granted the Secretary of Labor authority to develop and promulgate 

standards dealing with toxic materials based upon research, demonstrations, experiments, and 

other such information as may be appropriate.  The court held that the statute did not “permit the 

Secretary to place an affirmative duty on each employer to research and develop new 

                                                 

29 The Commission further asserted that its rule was justified under 42 U.S.C. § 303(r), which 
gives the Commission the authority to make such rules and regulations and prescribe such 
restrictions and conditions, not inconsistent with law.  Id. at 806. 

30 “FCC cannot act in the ‘public interest’ if the agency does not otherwise have the authority to 
promulgate the regulation at issue …. The FCC must act pursuant to delegated authority before 
any “public interest” inquiry is made under § 303(r).”  Id.   

31 577 F.2d 825 (3rd Cir. 1978). 
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technology.”  Id. at 838.  The court based its decision on the principle that there is a basic 

difference between regulation and an obligation to conduct research, and that an agency cannot 

impose an obligation to conduct research on a private party without Congressional authorization.  

The American Iron and Steel Institute decision is directly applicable here.  Congress has not 

given the FCC authority to require regulated parties to conduct research into the causes of avian 

mortality.   

B. NEPA Requires Analysis Of Environmental Effects Only If An Action Will 
Significantly Affect The Quality Of The Human Environment.  

As discussed above, the Communications Act does not confer authority to impose avian 

mortality research requirements on communications tower licensees.  Nor does NEPA confer 

such research requirements.  As discussed in detail in our Initial Comments,32 NEPA only 

permits agencies to require analysis of environmental effects if there (1) is a major Federal 

action33 that will (2) “significantly affect” the quality of the human environment.  42 U.S.C. § 

4332(C).  NEPA is further limited by being a procedural statute, and does not provide any 

additional substantive regulatory authority to federal agencies.34 

Because there is no “credible scientific evidence”35 to support a significance finding, only 

advanced “individual opinion,” the Commission may not use its NEPA authority to require 

industry to perform avian mortality research.  The significance requirement in NEPA strikes the 

                                                 

32 Initial Comments, pp. 4-19. 

33 As discussed in the Initial Comments, pp. 4-8, NEPA does not apply to the private decisions to 
build communications towers. 

34 Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 558 (1978) (NEPA is 
“essentially procedural.”). 

35 NEPA requires the use of “credible scientific evidence.”  51 Fed. Reg. 15618, 15623 (April 
25, 1986). 
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balance Congress considered appropriate between the economic costs and delay of studies and 

the need for information about environmental effects of projects.  Congress legislated that 

speculative or hypothetical effects of projects do not need to be studied.36  NEPA only authorizes 

an agency to conduct studies where there is existing evidence of a “significant effect” on the 

quality of the human environment.  As both the Avatar and Woodlot reports demonstrate, there is 

no valid scientific basis to conclude that communications towers have any significant effect on 

bird populations, much less such a significant effect that it can be translated into a biologically 

significant effect on the human environment.  Woodlot, p. 3.  Thus, both Woodlot and Avatar 

establish that there is no basis to satisfy NEPA’s requirement for a “significance” finding. 

Moreover, as discussed in the Initial Comments,37 there is not sufficient evidence to make 

a “significance” determination under the Council of Environmental Quality (“CEQ”) regulations 

implementing NEPA.  The CEQ regulations require that the Commission evaluate the 

significance, or lack thereof, of communications towers on avian mortality in the overall context 

of other causes of avian mortality to migratory birds.38  The Avatar Report admittedly “do[es] 

not address the relative significance of bird mortalities associated with other human-induced 

causes …”  Avatar, p. 3-3 and 3-4.  Woodlot, however, does address this issue – and concludes 

that “communications towers are one of the smallest of all the mortality factors identified.”  

Woodlot, p. 3.  Thus, this record clearly does not support a finding of significant effects on the 
                                                 

36 Natural Res. Def. Council, Inc. v. Hodel, 865 F.2d 288, 295 (D.C. Cir. 1988) (agencies are 
“not required to consider alternatives that are ‘remote and speculative,’ but may deal with 
circumstances ‘as they exist and are likely to exist’”), quoting NRDC v. Morton, 458 F.2d 827, 
838 (D.C. Cir. 1972), citing Carolina Envtl. Study Group v. United States, 510 F.2d 796, 801 
(D.C. Cir. 1975). 
 
37 Initial Comments, pp. 11-15. 

38 40 C.F.R. § 1508.27(a). 
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human environment from communication towers as required by the CEQ Regulations 

interpreting NEPA. 

Lacking the basis to make a significance determination, the Commission cannot fall back 

on a creative interpretation of some other vague statutory provision to “overrule” the specific 

balance that Congress has struck in NEPA.  Agencies may only require studies of environmental 

effects that are found to be “significant” but not those that are speculative or insignificant.  

Where Congress has enacted a specific limitation (such as the “significant affect on the human 

environment” requirement in NEPA), courts will not permit an agency to construe ambiguous 

language or Congressional silence to obviate specific Congressional requirements or limitations.  

See Whitman v. American Trucking Assoc., 531 U.S. 457, 485 (2001) (“The EPA may not 

construe the statute in a way that completely nullifies textually applicable provisions meant to 

limit its discretion.”). 

Accordingly, NEPA does not provide a basis to impose research requirements on 

licensees relating to the effect of communication towers on avian mortality.39  Moreover, the 

specific provisions of NEPA that require a significance finding before requiring an investigation 

of possible environmental effects must also be read into other, more general statutory language.   

C. Imposing Research Requirements On The Regulated Community Would 
Also Run Afoul Of The Principle That Agencies May Not Augment Their 
Appropriations. 

Imposing research requirements on the regulated community would also run afoul of the 

legal principle that agencies may not augment their appropriations.  Appropriations law prohibits 

agencies, such as the FCC, from using their regulatory powers to augment the appropriations that 
                                                 

39  Even if NEPA did apply, it would not require licensees to fund research into avian mortality.  
CEQ’s NEPA regulations provide specific guidance on what an agency should do when 
scientific information is incomplete or unavailable.  40 C.F.R. § 1502.22.  
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Congress has provided for research.  Agencies are restricted by the amounts appropriated by 

Congress.40  When Congress makes an appropriation it is “telling the agency that it cannot 

operate beyond the level that it can finance under its appropriation.”41  Agencies are not free to 

require industry to conduct research because the agency thinks there might be a problem that 

should be studied and Congress has not given it the money to study the problem itself. 

Nor can an agency coerce industry into doing research by calling the program 

“voluntary.”  Research into the existence of a possible problem such as how the design and siting 

of communication towers may affect avian mortality would normally be performed by 

government itself or through government grants to support outside research.  The Commission 

may not augment its appropriations for research by accepting services from others that would 

normally be performed by an agency.  For example, a Comptroller General Decision held that 

the Department of Health and Human Services could not accept assistance from non-Federal 

workers because that would be improper augmentation.42  The GAO concluded that “it was 

necessary to provide specific authority by statute for Federal agencies to accept gratuitous 

                                                 

40 Matter of: Federal Communications Commission, 63 Comp. Gen. 459 (1984) (“Although there 
is no express statutory prohibition against augmentation of appropriated funds, the theory, 
propounded by the accounting officers of the Government since the earliest days of our nation, is 
designed to implement the constitutional prerogative of the Congress to exercise the power of the 
purse; that is, to restrict executive spending to the amounts appropriated by the Congress.”), 
citing 9 Comp. Dec. 174 (1902). 

41 United States General Accounting Office, Principles of Federal Appropriations Law, v.2 at 6-
103 and 6-155, Dec 1992 (“when Congress appropriates funds for an activity, the appropriation 
represents a limitation Congress has fixed for that activity, and all expenditures for that activity 
must come from that appropriation absent express authority to the contrary.”). 

42 Matter of Community Work Experience Program – State General Assistance Recipients at 
Federal Work Sites, B-211079.2, January 2, 1987 (“[i]f work to be performed by the non-Federal 
workers would normally be performed by the sponsoring agency with its own personnel and 
appropriated funds, acceptance of “free” services to perform the same work would augment the 
agency’s appropriation impermissibly.”).    
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services…and not permissible to accept the same kind of services…who are not included within 

the statutory authorization.43  

There is no statutory authorization for the FCC to impose a research obligation on its 

licensees, or to create a “voluntary” program of research sponsored and coordinated by the FCC.  

An attempt to do so would be an illegal augmentation of the FCC’s budget.   

                                                 

43 Id.; The GAO historically distinguishes between receipts of money and receipts of services, 
addressing the former under the augmentation rule and the latter under the voluntary services 
prohibition, 31 U.S.C. § 1342.  However,  B-211079.2 explained that 31 U.S.C. § 1342 was not 
the only constraint and applied the augmentation rule as discussed above.  United States General 
Accounting Office, Principles of Federal Appropriations Law, v.2 at 6-55 to 6-71, Dec 1992. 
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IV. CONCLUSION 

For all the foregoing reasons, CTIA and NAB respectfully request that the Commission 

issue a statement finding that no change to the Commission’s environmental regulations for 

communication towers is warranted at this time.   
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Technical Comment on Notice of Inquiry Comment Review, Avian/Communication Tower 
Collisions, Final (Avatar et al. 2004) 

 
Response comments are presented in the same order as offered in the Avatar et al. (2004) report. 
 
I. Overarching Comments 
 

Avatar et al. (2004) (hereinafter referred to as Avatar) used similar methods as Woodlot to assemble 
and review pertinent literature on avian and telecommunication tower collisions.  Avatar placed 
emphasis on many of the same reports as Woodlot, particularly those that had undergone a peer 
review and were published in scientific journals.  The manner in which the data were presented and 
discussed was also very similar to the Woodlot report.  Most importantly, many of the same 
overriding conclusions reached by Woodlot concerning the current state of knowledge were shared 
by Avatar following their analysis: 
 
“There are no studies to date that demonstrate an unambiguous relationship between avian 
collisions with telecommunication towers and population decline of migratory bird species.” 
(Avatar 5-2). 
 
“More research is warranted in order to identify specific causes and possible solutions to this 
problem.” (Avatar 5-2). 
 
Conclusions reached in Avatar Section 5.1 appear generally speculative and distinct from the main 
body of the report, as they are largely unsupported by the earlier analysis, or by the current state of 
much of the scientific literature.  Specific inconsistencies and commentary conflicts include 
statements pertaining to tower height and lighting, as well as the use of guyed and self-supporting 
towers.  In consideration of the variety of study needs, it is premature to recommend and implement 
certain guidelines until definitive research has been conducted and peer-reviewed. 
 
II. Specific Comments 
 

A. Technical Approach Used 
 

Avatar literature review methods mirrored those used by Woodlot; that is, Avatar screened and 
classified avian studies based on whether the information was published in a peer-reviewed journal 
or in another type of manuscript likely with less scientific review.  Studies that were published in 
peer-reviewed journals were awarded more weight and the results deemed more credible.  This 
approach is commonly employed in scientific studies and agrees with the methods and assumptions 
that Woodlot used as well.  Similarly, Avatar identified key attributes from each study, which they 
used to evaluate the worth of each study in the development of comments.  This process and the 
specific attributes that were reviewed are in concordance with Woodlot’s study to a great extent.  
Additional similarities between the methods used by Avatar and Woodlot include the use of data 
forms to summarize information, use of a majority of the same studies, and the presentation of the 
results.  

 
B. Representative Studies Used to Develop Report 

 

Avatar performed an independent literature review and from that selected 50 studies for use in 
reviewing comments prepared regarding the Federal Communications Commission (FCC) Notice of 
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Inquiry (NOI).  Sixty-four percent of these studies were also used by Woodlot in the development 
of their comments.  Much of the discussion presented in Section 3 of the Avatar report reiterates the 
findings of the Woodlot report, as recognized by the authors (page 3-3, “Many of the following 
discussion topics summarized to address the NOI comments parallel the Woodlot information…”).  
In Table 3 of the Avatar report, thirty studies are presented representing significant bird mortality 
events over the last 50 years.  The Woodlot report similarly considered 20 of these 30 studies.  It is 
likely that had there been a greater amount of time to prepare the initial response to the FCC NOI, 
there would have been even a greater degree of overlap between studies used both by Woodlot and 
Avatar. 
 
Avatar also presents an important point in this section where they mention that “noting the absence 
of mortalities may be as important as noting the presence of large numbers of bird mortalities.”  
They cite a report prepared by Stoddard (1962) when making this point, and mention its potential 
usefulness in considering designs that minimize risk of collision. 

 
C. Specific Factors Affecting Bird Collisions 

 

Overall, the information presented and the conclusions reached in the Avatar and Woodlot reports 
regarding specific factors affecting bird collisions were in agreement. 

 
Migration Patterns and Seasonality & Bird Behavior – Much of the same information and findings 
regarding how migration patterns, seasonality, and bird behavior have affected incidences of bird 
collisions with towers were presented in both the Avatar and Woodlot reports.  As noted in both 
reports, additional information is needed to develop better correlations between seasonal migration 
patterns and specific factors causing tower collisions. 
 
Tower Height and Configuration – Both the Avatar and Woodlot reports state that there are 
insufficient data to draw substantive conclusions between tower height and migratory bird 
collisions, particularly the critical height threshold below which little mortality would be expected 
to occur. 
 
Tower Siting – The Avatar reports states “insufficient information is available to draw conclusions 
as to the specific factors associated with siting towers.” (Avatar, 3-41).  This statement supports 
comments prepared by Woodlot. 
 
Tower Lighting – Much of the same discussion is presented in both the Avatar and Woodlot reports 
regarding lighting and its affects on migratory birds.  After presenting information from both 
published and unpublished sources, the same conclusions are presented:  “no clear conclusions can 
be drawn...regarding the importance and effects of lighting color, duration, intensity, and 
type…Additional research is needed…” (Avatar, 3-46).   
 
Weather – As with the other major NOI topics discussed above, there was a great degree of 
similarity between the Avatar and Woodlot reports regarding the influence of weather on bird 
collisions with towers.  Both reports cited studies indicating increased rates of collisions associated 
with cloudy and windy weather.  Avatar concluded that “Additional information is needed on 
weather patterns relative to bird movement and other conditions that may contribute to increasing 
or decreasing risk of bird collisions.” (Avatar, 3-52). 
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D. Current Research Efforts 
 

The Avatar report presents brief summaries of six recent or ongoing studies that are investigating 
the effects of guy wires, different types of lighting, scavenger removal, weather, tower height, bird 
behavior, and collision deterrents.  These projects are located in Michigan, Colorado, Arizona, 
Pennsylvania, and two or more other locations that were not specifically mentioned.  Information on 
the objectives of each project, the investigators, and location are very briefly presented.  There is 
little or no detail on study design, so it is difficult to determine how robust each effort is, and 
whether information collected can be tested for statistical significance or answer any of the NOI 
questions.  For these reasons, it is uncertain how useful these efforts will be in providing findings 
that can be used in design and siting of new towers. 

 
E. Biological Significance 

 

Avatar presents a discussion of Biological Significance in Section 3.5 of their report.  They state 
that biological significance is a reflection of both the “magnitude of the biological effect and the 
importance of the biological effect.”  They further state “biologically significant mortality is any 
mortality that is of sufficient magnitude and importance that it causes the viability of a particular 
population or species to be affected.” and “the development of predictive impacts is simply not 
adequately developed to draw specific conclusions on the effects to migratory bird populations as a 
whole and possibly to a specific species.” (Avatar, 3-66). 
 
Section 3.1 of the Woodlot report presents a discussion on known sources of avian mortality in 
comparison to that believed to be caused by communication towers.  References for each of the 
studies cited are included as a brief assessment of data variability and uncertainty.  The Avatar 
report does not present any information to refute the data presented in Section 3.1 of Woodlot’s 
report, but they indicate that biological significance needs to be better defined, and that it is difficult 
to show population-level effects from a particular stressor (i.e., towers). 

 
As described in the Woodlot report, it is important to consider the potential effects that 
human-caused mortality may have on the stability of bird populations.  There is, however, no 
evidence in the literature to date indicating that communications towers are having a statistically 
significant or “biologically significant” impact on migratory bird populations.  This point is 
reiterated in Section 5.1 of the Avatar report where it is stated “There are no studies to date that 
demonstrate an unambiguous relationship between avian collisions with communication towers and 
population decline of migratory bird species.” 
 
Each individual source of mortality mentioned in the Woodlot report represents a relatively small 
percentage of the total North American bird population.  In fact, communications towers are one of 
the smallest of all the mortality factors identified.  Adding together the most likely estimates of 
annual bird mortality due to the major human-caused components yields a total annual mortality 
estimate of about 950 million, with lower and upper estimates ranging from between 381 million to 
2.3 billion deaths per year.  Using the 1975 American Ornithologists’ Union estimates of total bird 
population, these numbers represent a potential mortality estimate of about six percent.  
Accordingly, the avian mortality attributable to towers would be approximately 0.42 percent of 
human-caused mortality and only 0.05 percent of total bird populations (based on an estimated bird 
population of 10 billion birds).  The Woodlot report also mentions that because so little is known 
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about the overall bird population in the United States, caution should be employed when assessing 
the potential impact of human-caused mortality sources on bird populations. 

 
F. Data Needs and Mitigation Methods 

 

In Section 4 of the Avatar report, a number of data needs are presented, which would aid in 
establishing a relationship between specific tower features and the cause of avian collisions.  The 
development of standardized methods for documenting and reporting avian collisions and mortality 
factors is an obvious need as pointed out in both the Avatar and Woodlot reports.  This 
standardization is needed to allow comparisons between towers so that causes of collisions can be 
correlated with specific siting, design, and operation features.  Once specific causes are identified, 
appropriate mitigation measures can be developed, tested, and implemented.  As pointed out in the 
Woodlot and Avatar reports, more research is needed to identify causal effects.   
 
Also included in Section 4 of the Avatar report are discussions of methods available to monitor 
avian collisions including radar, acoustic sensors, and strike indicators.  Radar data can show 
patterns of bird movement spatially and temporally across the landscape; therefore, it is a predictor 
of the potential for collision.  It is not a definitive tool, however, for collecting data on bird behavior 
at tower sites.  For instance, radar may show large numbers of avian targets moving through an 
area, yet by itself, it will not show levels of collisions or mortality.  Acoustical monitoring similarly 
is valuable as a coarse measurement tool, but does not generate tower-specific collision data.  Bird 
strike indicators allow the detection of bird strikes on guy wires but probably not on towers 
themselves.  They also do not on their own correlate collisions with mortality (i.e., not all collisions 
kill).  Additionally, it is uncertain how well they will work on guy wires, particularly near where the 
wires are attached to the tower or the ground, where vibrations are of a smaller magnitude. 
 
Section 4 of the Avatar report also presents comments on study biases that are common to most 
collision studies.  Many of these points were gleaned from the peer-reviewed studies presented 
earlier in the Avatar report, as well as in the Woodlot report.  These biases should be addressed in 
current and future studies of tower collisions and arise from:  1) scavenger/predator removal rates, 
2) crippling (versus kill) rates, 3) searcher efficiency, and 4) habitat.  Each of these biases varies 
seasonally and from site to site, and is dependent upon individual tower and local landscape 
features.   
 
Additional research needs presented in Section 4 of the Avatar report include topics associated with 
avian vision and the effects of several different methods of marking guy wires.  An enhanced 
understanding of bird vision should provide opportunities for designing mitigation measures both 
from design and operation standpoints.  Though the effects of markers have been tested on power 
lines with varying levels of success, no specific methods have been used on telecommunication guy 
wires.  Because none of these methods have yet to be used, they should be considered experimental.  
Though incorporated in other sections of the report, other data needs not referenced in Section 5.1 
include:  1) effects and importance of various types of lights, including their color, duration, and 
intensity, 2) understanding observations of decreasing bird mortality over time with increasing 
tower numbers, (Avatar, 3-15), and tower siting (Avatar, 3-41). 
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G. Conclusions and Recommendations 

Section 5.1 – Conclusions 

Section 5.1 of the Avatar report presents a series of conclusions, which they regard as speculative, 
but “advanced with some degree of confidence within the scientific community.” (Avatar, 5-1).  
These conclusions are in large part only restated findings from peer-reviewed and other reports, 
including the Woodlot report.  Despite their acknowledged speculative nature, conclusions reached 
by Avatar in Section 5.1 remain largely unsupported in the preceding sections of the report.  
Following are brief illustrations of these inconsistencies:   
 

• The largest bird kills tend to occur on nights with low visibility conditions, especially fog, 
low cloud ceiling, or other overcast conditions.   

 
In Section 3.3.7, Avatar presents several studies that relate weather effects to mortality events at 
communication towers, even stating that a particularly strong correlation appears to exist between 
nights in autumn with lower cloud ceilings.  Although the section mentions there is likely a 
connection between weather and collision events, the Section concludes “the extent or degree of this 
association and how other factors may influence mortality rates are essentially unknown.”   
 

• All other things being equal, taller towers with lights tend to represent more of a hazard to 
birds than shorter, unlit towers. 

 
The conclusion presented in Section 5-1 does not follow the discussion in the body of the text.  
Tower height and lighting are discussed in separate sections of the report, and the discussion in each 
section culminated in statements that more research is required before any conclusions can be 
drawn. For example:     
 
“Existing data are not sufficient to draw direct conclusions between tower height and migratory bird 
collisions.  The critical threshold for tower height has not been definitively determined relative to 
bird collision risks.  Although some assumptions have been made on tower height effects, additional 
information is warranted.”  (Avatar, 3-36) 
 
“No clear conclusions can be drawn, based on the existing literature, regarding the importance and 
effects of lighting color, duration, intensity, and type (e.g., incandescent, strobe, neon, or laser), and 
bird attraction.  Additional research is needed on the types of lights in conjunction with other factors 
that increase or decrease the risk of bird collisions with communication towers.” (Avatar, 3-46) 
 
“No firm conclusions can be drawn based on the existing literature regarding the importance and 
effects of lighting color, duration, intensity, and type (e.g., incandescent, strobe, neon, or laser) on 
bird attraction, although as discussed earlier in this section, inferences can be drawn on different 
lighting regimes.  Additional research is needed on the types of lights in conjunction with other 
factors that increase or decrease the risk of bird collisions with communication towers.” (Avatar, 
3-47) 
 
“Woodlot...stated that insufficient published information exists on different lighting regimes to 
draw comparisons or clear conclusions.” (Avatar, 3-48) 
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“There is presently only a single study demonstrating a greater proportion of bird attraction to red 
flashing incandescent lights than to white strobes (Gauthreaux and Belser 2000)...Although there is 
strong evidence to support light as an attractant during inclement weather, there is still much 
speculation regarding light type, color, intensity, and duration.  This is universally acknowledged as 
being a key research need.” (Avatar, 3-48) 
 

• Towers with guy wires are at higher risk than self-supporting towers. 
 
Again, the conclusion in 5-1 does not follow the discussion presented in the body of the report.  
Examples of these inconsistencies are as follows:   
 
“Intuitively, one would assume that towers with an array of guyed wires would present a greater 
collision hazard or risk to migrating birds than self-supporting structures.  No specific studies 
comparing avian collisions with guyed towers to self-supporting structures were found as part of 
this review.” (Avatar, 3-35) 
 
“No specific studies comparing avian collisions with guyed towers to self-supporting structures are 
known to occur.” (Avatar, 3-36) 
 
“Woodlot also commented that no observable trend could be presented on guy wires as a factor.  
This is because the literature had limited information on the presence of guy wires, although it is 
likely that most tall towers reporting mortality were guyed.” (Avatar, 3-38)1

 
• Two collision mechanisms appear to be a factor in bird collision:  1) blind collision and 2) 

illuminated sphere of influence. 
 
Although the report references several studies that document birds flying around illuminated towers 
during inclement weather, nowhere in the report is there discussion about these two specific means 
of collision, and neither is mentioned by name in the text of the report.   
 
One conclusion presented in the Avatar report that is not in complete agreement with the Woodlot 
report states that the potential exists for biologically significant mortality due to towers.  However, 
there is ambiguity between how biological significance is defined and then applied.  This ambiguity 
renders the development of conclusions challenging and adds uncertainty to the finding.     

In summary, Woodlot agrees in general with many of the statements and findings developed in the 
preceding Sections 1 through 4 of the Avatar analysis in that there remain many gaps in the current 
understanding of the definitive causes of avian mortality related to communication towers.  
However, conclusions reached in Section 5.1 appear generally speculative and distinct from the 
main body of the report, as they are largely unsupported by the earlier analysis, or by the current 
state of much of the scientific literature.   

                                                 
1  Of 170 incidental reports cited in the original Woodlot analysis, 32 (18%) reported the presence of guy wires. 
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Section 5.2 - Recommendations 
 
Avatar states that there is substantial uncertainty regarding the magnitude of bird collisions and 
causative factors in the Recommendations section of the report.  The type and level of uncertainty is 
in large part due both to incomplete knowledge and variability.  To decrease the amount of 
uncertainty, they provide a number of short- and long-term recommendations for developing tower 
design, siting, and operation guidance, which can then be used to decrease the incidence of avian 
collisions.  Two tables are presented with recommendations, the second of which contains a 
prioritized list of short-term recommendations. 
 
The first priority recommendation is that the FCC continue to participate in the Communication 
Tower Work Group, and that they review and use ongoing research on how to minimize the 
incidence of avian collision.  This recommendation, as well as the next nine, are intuitive and 
merely reiterate part of the FCC’s responsibilities.  Short-term priorities two through ten address 
specific aspects of research or research methods, which can be used to better design, site, and 
operate telecommunication towers.  These recommendations include developing standardized data 
collection and monitoring methods, and continuing research on tower lighting, avian vision, bird 
behavior around towers, migration, and means of mitigating mass mortality events.  These 
recommendations are in line with developing tower management guidelines based on good science. 
 
The priority eleven short-term recommendation concerns the National Environmental Policy Act 
(NEPA), in particular revising biological scoping issues and the environmental assessment checklist 
to better reflect issues associated with avian collisions and communication towers.  This 
recommendation may not change the NEPA process or outline, but it could result in a more focused 
review of potential issues.  This may result in a more efficient review process, although the opposite 
effect could also occur, particularly if reviewers are not satisfied with the type and level of 
information provided in the NEPA package. 
 
The last priority recommendation is to readdress the U.S. Fish and Wildlife Service Interim 
Guidelines for Recommendations on Tower Siting, Construction, Operation, and Decommissioning.  
Specific recommendations are to eliminate some of the contradictions contained in the current 
guidelines and to obtain definitive recommendations on design, siting and operation before specific 
recommendations are made.  It will certainly be beneficial to eliminate contradictions and to base 
guidelines on study results that were properly designed and conducted.  Until definitive research has 
been conducted and peer-reviewed, it is premature to recommend and implement certain guidelines. 
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