
1200 EIGHTEENTH STREET, NW

WASHINGTON, DC 20036

TEL 202.730.1300 FAX 202.730.130 I

WWW.HARRISWILTSHIRE.COM
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Ex Parte - Via Electronic Submission

Marlene H. Dortch
Secretary
Federal Communications Commission
445 lih Street, S.W.
Washington, DC 20554

Re: Level 3 Petition for Forbearance, WC Docket No. 03-266
IP-Enabled Services, WC Docket No. 04-36

Dear Ms. Dortch:

On behalf of Level 3 Communications, LLC, I am writing to respond to a recent ex parte
filing l by Qwest Communications International Inc. ("Qwest"), which addresses Level 3's
petition for forbearance from the assessment of interstate and intrastate access charges on IP
PSTN communications.2

At the outset, it bears emphasis that there is considerable common ground between Qwest
and Level 3. In particular, Qwest generally agrees with Level 3 that under the ESP exemption
the reciprocal compensation regime (rather than access charges) applies to traffic originating in
IP and terminating to the PSTN via a CLEC (serving the VoIP provider) interconnected with an
ILEC (serving the called party) - but with one important exception. Specifically, Qwest
maintains that reciprocal compensation applies only so long as the VolP provider's Point of
Presence ("POP'') is located in the same local calling area as the called party.3

2

3

See Letter from Cronan O'Connell, Qwest Communications International Inc., to Marlene H.
Dortch, Federal Communications Commission, WC Docket No. 03-266 (filed Feb. 7,2005)
("Qwest ex parte").

See Level 3 Communications LLC Petition for Forbearance Under 47 Us. C. § 160(c) and
Section 1.53 ofthe Commission's Rulesfrom Enforcement of47 US.C. § 251 (g), Rule
51.701(b) (1), and Rule 69.5(b), WC Docket No. 03-266 (filed Dec. 23, 2003) ("Petition").

See Qwest ex parte at 5.
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Level 3 believes that Qwest's emphasis on whether the VoIP provider's POP is located in
the same local calling area is misplaced. Under the Commission's existing interconnection rules,
CLECs are entitled to interconnect with ILECs at a single Point of Interconnection ("POI") in a
given LATA. Moreover, under court and Commission precedent, each LEC must deliver its
traffic to the POI selected by the CLEC and each LEC recovers the costs of delivering that traffic
from its end users, not its competitor. As further explained below, Qwest's position is in direct
conflict with these well-established rules and would lead to patently absurd results. Thus, the
Commission should reject Qwest's novel interpretation of the ESP exemption and promptly grant
Level 3's Petition to forbear froln the assessment of intrastate and interstate access charges on
IP-PSTN traffic that originates and terminates within the same LATA.

Ie Qwest's Position, if Implemented, Would Lead to Absurd Results.

Qwest's attempt to limit the ESP exemption to circumstances in which the VoIP
provider's POP is located in the same local calling area as the called party would lead to patently
absurd results, as Exhibit A illustrates. Exhibit illustrates a situation in which the CLEC and
ILEC have agreed to interconnect at the ILEC tandem. Pursuant to that interconnection
agreement, parties exchange traffic for the local calling areas shown in the diagram through that
point of interconnection. The ILEC tandem has subtending end offices in multiple local calling
areas.

Suppose, for example, that User B (a subscriber to a VoIP service using his or her cable
modem or DSL line) places an IP-PSTN call to his next-door neighbor, User A. Under Qwest's
interpretation of the ESP exemption, for the call from User B to User A:

(i If User B is served by ESP l , then reciprocal compensation would apply to the call,
and the CLEC would pay the ILEC the applicable reciprocal compensation rate (or, if
the ILEC had elected .0007 under the ISP Remand Order, the mirrored ISP-bound
rate). That is because ESP l is located within the Salne local calling area as User A,
the called party, so the ESP exemption applies.

(i If User B is served by ESP2" Qwest would impose terminating access charges on the
CLEC serving ESP2.

4 That is because ESP2 is outside the local calling area of the
called party (but within the same LATA).

By the Salne token, suppose that User (Qwest's subscriber) places a PSTN-IP call to
his or her next-door neighbor, User B (the IP service subscriber). This is a locally dialed call,
with both User A's phone number and User B's phone number rated to the same ILEC local
calling area. Under Qwest's view:

4 Qwest's ex parte does not explain whether it will charge interstate access, intrastate access or
both.
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., If User B is served by ESP}, under Qwest's view, reciprocal compensation would
apply.

• But if User B is served by ESP2, Qwest would impose originating access charges on
the CLEC serving ESP2.

Qwest's results make no sense: the calls in all cases are between the same two next-door
neighbors, exchanged between the same ILEC and CLEC, and traverse the same PSTN facilities.
As the diagram shows, regardless of where the ESP is located, there is no difference in how
Qwest transports the traffic across its network. To the contrary, in the case of the IP-PSTN call,
Qwest merely accepts traffic from the CLEC serving the ESP at the POI and terminates the call
to User A. Likewise, in the case of the PSTN-IP call, Qwest carries the call that originates with
User A to the POI, where Qwest hands the call off to the CLEC that terminates the call with User
B. In other words, the only thing that changes is the location of the ESP behind the POI.
Qwest's transport costs, by contrast, relnain constant.

In contrast, the result of granting Level 3's forbearance petition is simple and makes
sense. Because the exchange between CLEC and ILEC occurs within the same LATA as the
PSTN end-user, whether the traffic flowed from ILEC to CLEC or CLEC to ILEC, the
tenninating LEC would pay reciprocal cOlnpensation. Pursuant to ,Level 3' s Petition, the
Commission would forbear from any application of access charges and the reciprocal
compensation provisions of Sections 251 (b)(5) and 252(d)(2) would govern intercarrier
compensation.

II. There Is No Legal or Policy Reason to Limit the ESP Exemption to Situations In
Which the ESP Is In the Same Local Calling Area as the PSTN End User.

A. The 1996 Act, as Interpreted by the Commission's Rules, CLECs Are Entitled to
Interconnect with ILECs at a Single POI per LATA.

Under 47 U.S.C. § 251(c)(2)(B), an ILEC must provide interconnection at any technically
feasible point within its network selected by a CLEC. The Commission's rules have interpreted
this statutory obligation to entitle a CLEC to select a single POI within each LATA for the
exchange of both parties' traffic. s For instance, in the Texas 271 Order, the Commission stated

S See, e.g., Application by SBC Communications, Inc., Southwestern Bell Telephone Company,
and Southwestern Bell Communications Service, Inc. d/b/a Southwestern Bell Long Distance
Pursuant to Section 271 ofthe Telecommunications Act of1996 to Provide In-region
InterLATA Services in Texas, Melnorandum Opinion and Order, CC Docket No. 00-65 (~ 78)
(2000) ("Texas 271 Order"); Developing a Unified Intercarrier Compensation Regime,
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in pertinent part, "Section 251, and our implementing rules, require an incumbent LEC to allow a
competitive LEC to interconnect at any technically feasible point. This means that a competitive
LEC has the option to interconnect at only one technically feasible point in each LATA.,,6

In addition, each LEC is financially responsible for delivering its originating traffic to the
POI selected by the CLEC. Under Section 51.703(b) of the Commission's rules, a LEC may not
assess access charges on any other telecommunications carrier for telecommunications traffic
that originates on the LEC's network.7 The Fourth Circuit Court of Appeals interpreted this rule
in MCIMetro Transmission Services Inc. v. BellSouth Telecommunications, Inc. 8 In MCIMetro,
the court reviewed an arbitration decision from the North Carolina Utilities COlumission that
held MCIMetro responsible for paying the cost of transporting a BellSouth customer-originated
call to the POI when MCIMetro designated a POI outside the local calling area of the BellSouth
custoluer. Reversing the Commission's decision, the court found that it was "left with an
unambiguous rule, the legality of which is unchallenged, that prohibits the charge that BellSouth
seeks to impose. Rule [51. ]703(b) is unequivocal in prohibiting LECs from levying charges for
traffic originating on their own networks, and, by its own terms, admits of no exceptions.,,9

In short, under the current rules, each LEC must deliver its traffic to the POI selected by
the CLEC and each LEC recovers the costs of delivering that traffic from its end users, not its
competitor. 10 This regime is illustrated by Exhibit A. The CLEC is responsible for the cost of

6

7

8

9

Notice of Proposed Rulemaking, CC Docket No. 01-92 (",r 72, 112) (2001) ("Intercarrier
Compensation NPRM').

Texas 271 Order at ~. 78 (emphasis added).

See 47 C.R.R. § 51.703(b) ("[aJ LEC may not assess charges on any other
telecomluunications carrier for telecommunications traffic that originates on the LEC's
network.") .

352 F.3d 874 (4th Cir. 2003) ("MCIMetro").

Id., 352 F.3d at 881.

10 In the Virginia Arbitration Order, the Wireline Competition Bureau rejected a similar
proposal advanced by Verizon. See Petition of WorldCom, Inc., Cox Virginia Telecom Inc.,
and AT&T Communications of Virginia, Inc. Pursuant to Section 252(e)(5) ofthe
Communications Act for Preemption ofthe Jurisdiction ofthe Virginia State Corporation
Commission Regarding Interconnection Disputes with Verizon Virginia, Inc., CC Docket
Nos. 00-218, 00-249, 00-251 (-0 53) (2002) ("[U]nder Verizon's proposed language, the
competitive LEC's financial responsibility for the further transport of Verizon's traffic to the
competitive LEC's point of interconnection and onto the con1petitive LEC's network would
begin at the Verizon-designated competitive LEC IP, rather than the point of interconnection.
By contrast, under the petitioners' proposals, each party would bear the cost of delivering its
originating traffic to the point of interconnection designated by the competitive LEC. The
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delivering traffic across it network to the POI, and conversely, the ILEC shares the same
responsibility on its side of the POI. Qwest's proposal- which would limit the ESP exemption
to circumstances in which the VoIP provider's POP is located in the same local calling area as
the called party (i.e., User B, an IP-enabled service subscriber, is served by ESP1 but not ESP2) 

is therefore in direct conflict with both the 1996 Act and current Commission precedent. It is
important to note, however, that the Level 3 Petition does not prevent the Commission from
changing its interconnection rules. If it were to do so (for example, by changing the single POI
per LATA rule), Level 3 and other CLECs serving IP-enabled service providers would have to
interconnect in accordance with those new rules.

B. The Single POI per LATA Rule Does Not Generate Additional Costs for ILECs
Beyond that Associated with Interconnection for "Local" Calls.

The location of an ESP's POP behind the POI has no effect whatsoever on the LEC's
costs to originate traffic on its network. 11 All traffic generated between ILEC end users and
CLEC end users is exchanged between the ILEC network and the CLEC network at the POI.
Each LEC has an obligation to bring its traffic to the POI, regardless of where it originated
within the LATA. From that point, the terminating LEC is responsible for all transport
associated with delivering the call to the called party. As a result, transport arrangements on the
originating LEC's side of the call are identical regardless of the location of the terminating
LEC's customer; indeed, it siInply makes no difference where the terminating LEC's customer is
located behind the POI. In1portantly, CLECs such as Level 3 are not seeking additional
compensation from the ILEC for transport and termination when the ESP is not located within
the calling party's local calling area. Thus, to the extent that Qwest has complaints about the
cost to originate calls on its network, that is an issue related to the single POI per LATA rule,
and not the intercarrier compensation due for IP-PSTN traffic.

III. The Commission Should Reject the Argument that § 251(b)(5) Is Limited to Traffic
that Originates and Terminates within the Same Exchange.

The terms "originate" and "terminate" in Sections 251 (b)(5) and 252(d)(2) the
reciprocal compensation provisions of the 1996 Act - do not exclude traffic delivered to non-

petitioners' proposals, therefore, are more consistent with the Commission's rules for section
251 (b)(5) traffic, which prohibit any LEC from charging any other carrier for traffic
originating on that LEC's network; they are also more consistent with the right of competitive
LECs to interconnect at any technically feasible point.")

11 See Letter froIn John Nakahata (counsel for Level 3 COlnInunications LLC) to Marlene H.
Dortch, CC Docket Nos. 96-98,99-68 and 01-92 at 6 (filed Feb. 3,2005)
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local end-points. 12 Qwest would have the Commission add a new limitation to Sections 251 and
252: "within the same local calling area." By their plain terms, however, Sections 251 and 252
contain no such limitation on the geographic scope of calls. They refer simply to the "transport
and termination oftelecolnmunications" and the "transport and termination ...of calls."13 Indeed,
as AT&T previously explained to the Commission, Congress chose the broad term
"telecommunications" and not the narrower term "telephone exchange service" to describe the
scope of the LECs' termination obligations under Section 251(b)(5).14 Likewise, nothing in the
ISP Remand Order or the Commission's rules limit reciprocal compensation payments to traffic
exchanged within the same calling area. 15

Moreover, Qwest's limitation, if adopted by the Commission, would undercut the
Commission's ability to achieve comprehensive intercarrier compensation reform. Under the
Commission's current view, Section 251(b)(5) establishes the statutory intercarrier compensation
mechanism applicable to all telecommunications traffic "without exception,,,16 pending
Commission rulemaking pursuant to Section 251 (g) to supersede pre-existing exchange access
compensation mechanisms. Section 251(b)(5)'s unitary approach provides the Commission
authority to undertake unified intercarrier compensation reform. However, Qwest's crabbed
interpretation of Section 251 (b)(5) which effectively confines its scope to "local"
telecommunications traffic - would fracture the Commission's authority over intercarrier
compensation and eliminate the mechanism for a smooth transition to a uniform regime. Under
the Qwest approach, when the VoIP provider's POP is not located in the same local calling area
as the called party, the traffic will be governed by interstate access charges pursuant to Section
201, or intrastate access charges governed by state access charge rules. But that fragmented
system would frustrate the implementation of a single, unified approach to intercarrier
compensation.

12 See Letter from John T. Nakahata (counsel for Level 3 Communications, LLC) to Marlene H.
Dortch, Federal Communications Commission, CC Docket Nos. 99-68,96-98 and 01-92 at 3
(filed Feb. 3, 2005).

13 47 U.S.C. §§ 251(b)(5), 252(d)(A)(i).
14 See Implementation ofthe Local Competition Provisions in the Telecommunications Act of

1996; Intercarrier Compensation for ISP-Bound Traffic, CC Docket Nos. 96-98, 99-68,
Section 251(b)(5) Applies to ISP-Bound Traffic, at 2 (ex parte submission of AT&T Corp.)
(filed May 28, 2004).

15 See Intercarrier Compensation for ISP-Bound Traffic, Order on Remand, CC Docket No. 96
98,99-68 (2001) ("ISP Remand Order"); see also Letter from John T. Nakahata (counsel for
Level 3 Communications LLC) to Marlene H. Dortch, Federal Communications
Commission, CC Docket No. 03-266 at 1-2 (filed Jan. 24, 2005).

16 See ISP Remand Order, ~ 31.
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* * *

For the foregoing reasons, Qwest's claim that the ESP exemption should be limited to
circumstances where the ESP POP is in the same local calling area as the called party must be
rejected. Instead, the FCC should promptly grant Level 3' s Petition.

Please contact the undersigned if you have any questions about this filing.

Sincerely,

ItJf~J n T. Nakahata
ounsel for Level 3 Communications LLC

Ene.



Comparison of Level 3 and Qwest Proposals for the Compensation of IP-Enabled Traffic
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SCENARIO CALL WHO PAYS RATE? WHO PAYS RATE?
WHOM? WHOM?

1 User A~User B ILEC pays CLEC Recip. Compo ILEC pays CLEC Recip. Compo

Via ESP1 (.0007 or .002-.003) (.0007 or .002-.003)

2 User A~User B CLEC pays ILEC Originating Access* ILEC pays CLEC Recip. Compo

Via ESP2 (.006, if interstate) (.0007 or .002-.003)

3 User B~UserA CLEC pays ILEC Recip. Compo CLEC pays ILEC Recip. Compo

Via ESP1 (.0007 or .002-.003) (.0007 or .002-.003)

4 User B~UserA CLEC pays ILEC Terminating CLEC pays ILEC Recip. Compo

Via ESP2
Access*

(.0007 or .002-.003)
(.006, if interstate)


