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was expected that the proposed spin off would be completed by the end of 2003. After revisions 

to the initial plan and several postponements, Cablevision’s board decided in December, 2004 to 

suspend plans for a spin off of Rainbow DBS and instead to pursue strategic alternatives for its 

Rainbow DBS business. 

On January 20,2005 and January 27,2005 respectively, the Applicants entend 

into a Satellite Sale Agreemnt and a Letter Agreement whereby Echostar would purchase 

certain assets from Rainbow DBS for $200 d o n  in cash consideration subject to several 

conditions, including the Commission’s approval of tht transaction. Copies of the agnxmcnts 

(redacted in part to protect certain non-public trade secrets and otber sensitive information) aie 

appended to this Application. Tbe assets being sold include the Rainbow 1 satellite, assodated 

earth station facilities located at Black Hawk, South Dakota, and rtlated Commission 

authorizations to operate 1 1 DBS channels from the 61 .So W.L. orbital location, 811 additbd 

two DBS channels on an STA basis, and the Black Hawk earth station facility. 

Cablevision has indicated that it will continue to exploIe strategic alternatives, 

including monetization, for its remaining Rainbow DBS reiated Bsscts, including pw& 

equipment and spectrum. It has also stated that VOOM will continue to provide service to its 

current customers during a transition period. 

EchoStar intends to use Rainbow 1 to compliment its existing fleet of satellites, 

including Echostar 3 (also at 61.5” W.L.) with additional Programming including some l d  

channels to comply with the recently enacted Satellite Home Viewer Extension and 

Reauthorization Act of 2004 (“S”)? 

The recently passed Satellite Home Viewer Extension and Reauthorization Act of2004 
qui res  that satellite d e s  allow all local programming to be received by subscribers by 
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II. PUBLIC INTEREST ANALYSIS 

The proposed transaction clearly merits approval under the public interest 

standard set forth in Section 3 lqd) of the Communications Act! To make this finding, the 

Commission has traditionally weighed the public interest benefits of the proposed transaction 

against any potential harm to determine whether, on balance, the benefits outweigh the hams? 

Applying this calculus, the unavoidable conclusion is that the proposed transaction is in the 

public interest. 

A. Approval of the  pro^ Transaction Will Promote Competition and is in 
the Public Interest 

As the nation's second largest DBS provider and long standing licensee of the 

Commission, it is beyond question that Echostar is technically, legally, and financidy qualiftad 

to operate Rainbow 1 and its associated earth station facilities at Black Hawk, South Dakota 

Moreover, the approval of the proposed transaction will clearly promote competition in the 
- 

MVPD market, which far outweighs any potential negative effects associated with this 

~ ~~ 

means of a single satellite dish within 18 months of enactmenC. See Section 203 of the Satellite 
Home View Extension and Reauthorization Act of 2004. 

47 U.S.C. 8 31qd). 

' See, e.g., In the Matter of Lockhced Martin Global Telecommunications, Comsat 
Corporation, and Cornsat General Corporation, Assignor and Telenor Satellite Mobile m s ,  
Inc. and Telemor Satellite, Inc., Assignee, Order Md Authorizotiosl, FCC 01-369 at q 13 (d. m. 
18,2001) (citing Application of Voicestream Wireless C o p d o n ,  Powertel, h., Transfcrors, 
and Deutsche Telekom AG, Transferee, for Consent to Transfer Control of Lioenses and 
Authorizations Pursuant to Sections 214 and 31qd) of the Co~unicationS Act and for 
Declaratory Ruling Pursuant to Section 3 IO of the Communications Act, Memo- Opinion 
and Order, 16 KC R C ~  9779,9789 (2001) (VoiccStmudkutsh Telekom m); AT&" 
Cop., British Telecommunications, plc, VLT Co. L.L.C., Violet License Co. LLC, and TNV 
[Bahamas] Limited Applications For Grant of Section 214 Authority, Modification of 
Authorizations and Assignment of Licenses in Connection with the Proposed Joint Venture 
Between AT&T Corp. and British Telecommunications, plc, Fm3 99-3 13, Memo- 
opinion d O r & r ,  14 FCC Rcd 19140,19147 (1999) (AT&T/BT order). 
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transaction. Normally, a careful determination of the relevant market would be a necessary 

component of such a competitive analysis, however, in this case, no matter what market is 

chosen, there are significant overall benefits to Competition that will be realized upon 

Commission approval of the proposed transaction.' 

The market for MVPD services is the appropriate product maricet for 

consideration of this transam 'on. For nearly a decade, both Congress and the Commission have 

made concerttd efforts to open up the MVPD market to effective competition - Congress with 
the enactment of the Cable Television Consumer Pmtcction and Competition Act of 1992 and 

the satellite HOUW viewer hprovement A C ~  of 1- C'SHVIA'~),~ and thc Commission wi* its 

d e s  implementing these laws.'O 

Despite significaot inroads in xecent years by DBS providers, Bccofding to the 

leading cable industry trade association, cable providers maintain a greater than 73% share of tbe 

M W D  market nationwide." In comparison, with epproximately 14 million subscrib's, 

Direc'IV is currently tbc nation's largest DBS provider. DirccTV has been strcngtbened 

significantly by becoming a subsidiary of News Corp, with its vast Programming holdiags, and 

* See In the Mattez of Applications for Consent to the Transfer of Control of Iknsca and 
Section 214 Authorhations by Time Wamcr Inc. and America Online, Inc., Transfm, to AOL 
Time Warner Inc., Transferee, Menroraruiiun OpirriOn and OnIer, 16 K C  Rcd.6547 at 6554 
(2001) (In a merger context, the Commission has stated, 'To obtain appovd, the Applicanb 
must demonstrate that their pmposcd transaction will m e  the public intercst, convenience, and 
necessity. In this regard, we must weigh the potential public interest harms of the proposad 
merger against the potential public interest benefits to ensure that tbe Applicants have shorn that, 
MI balance, the benefits outweigh the harms."). 

Pub. L. 106-113,113 Stat. 1501, App. I. 

lo See generally 47- C.F.R. Part 76. 

See In the Matter of Annual Assessment of thr Statrrs of CompCritiOn ih the Market for 
Delivery of Video Programming, Comments of tbc National Cable and TelecommuniCatiOnS 
Association, MB Docket No. 04-227 (filed Jul. 23,2004). 
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being able to convert some of the Spaceway assets to high power direct-to-home satellites. For 

its part, EchoStar's 10.4 million subscribers compnse a small fraction of the overall MVPD 

market. Even if all of Rainbow's subscriber base were attributed to Echostar, thm would be no 

appreciable increase in Echostar's overall M"D market shart.I2 

In contrast, there would be competitive benefits to the MVPD market from the 

contemplated transaction. As Echostar has previously stated, one of the most significant 

handicaps on the ability of DBS providers to compete on an even footing other MVPD providers 

is limited bandwidth.I3 Approval of the proposed assignment of Rainbow 1 to Echostar will 

help reduce this constraint on effective competition by combining virtually all of thc DBS 

satellite capacity at one orbital location (61.5" W.L.) with Echostar's satellite fleet. ALlowing 

Echostar to acquire some additional spectrum at 61.5" W.L. should offer Echostar greater 

flexibility in its service offerings and enhance its ability to compete in the matket. EchoStar 

intends to use Rainbow 1 to complement its existing fleet of satellites, including Echostar 3 (also 

at 61.5" W.L.). The addition of Rainbow 1 will permit EchoStar to offer additional 

programming including, among other things, some local channels that will assist Ecbostar in 

complying with SHVERA's prohibition on certain twodish offerings of local ~tati0ns.l~ As the 

Commission knows, the reccntly enacted law affects uniquely Echostar, which had developed a 

'* Since Echostar is not purchasing Rainbow's business or existing customers as part of 
this transaction it is not even appropriate to combine Rainbow's subscription base with 
Echostar's customers. Rather, Echostar is only buying certain DBS assets from Rainbow, with 
Rainbow retaining the rights to its existing customer contracts, receivers and other assds 
(including the leasing of transponders on another satellite). 

l 3  See, e.g., EchoStur 2004 MVPD Competition Commenls at 5. 

Satellite Home Viewer Extension and Reauthorization Act of 2004, Pub. L. NO. 108- 14 

477, Title IX, Sec. 203 (to be codified CIS 47 U.S.C. 8 338(g)). 
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two-dish satellite strategy and spent a significant amount of money pursuing that strategy. 

Nevertheless, Echostar is committed to complying with this law within the required 18-mnth 

time frame. Approval of the proposed transaction could help Echostar meet its new obligations, 

although it would be only part of the solution. 

The addition of more channels resulting from the acquisition by Echostar would 

inmase competition in the relevant market to a much mater extent than a third competitor is 

likely to have in the foreseeable future. Regardless of any theoretical advantages that may be 

realized from a third entrant in the DBS market, in reality, the market has shown itself unable to 

sustain more than two nationwide DBS providers. This has been made evident by the rcccllt 

experiences of Rainbow DBS and the Commission's auction of a substantial number of DBS 

channels at three western orbital locations, 175" WL, 166" W.L, and 157" W.L, where no 

other oew entrant qualified as a bidder." 

B. The Transaction Will Comply with the Requimpents of the Communjcath8 
Act, AU Other Applicable Statutes, and With tbe Commission's Rralcs 

The proposed transaction does not implicate any fomign ownership, agpgation, 

cross-ownership, or any other restrictions imposed by the CommunicationS Act, Commission 

regulation or applicable statute. Echostar is a current Commission licensee, and the 

qualifications of Echostar are therefore a matter of record before tk C o ~ m .  The 

acquisition of Rainbow 1 and associated assets will not in any way a f f ec t  the owtlttshjp structure 

of Echostar, nor will it implicate any Commission Rule or policy governing cmss-ownedp or 

MVPD programming relationships. Nor dots the Commission have to waive any Of its Rules 01' 

policies to grant this Application, including the use of DBS channels 23 and 24 on au STA basis. 

~ 

See Direct Broadcast Satellite Service Licenses Auction; 2 Qualified Bidders, Public IS 

Notice, DA 04-1957 (rel. June 28,2004). 
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C. Approval of the Proposed Transaction Will Not Substantially Frustrate Or 
Impair the Commission’s Implementation or Enforcement of the 
Communications Act or Other Related Statutes or Interfere With the Act’s- 
Objectives 

As part of the public interest analysis, the Commission will also consider whether 

approval of the proposed transaction will substantially frustrate or impair the Codssion’s 

implementation or enforcement of the Communications Act or other related statutes or intedexe 

with the Act’s objectives. In this case, it will not: The only issue of note is that the Commission 

has recently determined that neither Echostar nor any other licensee currently operating satellites 

at orbital locations capable of providing DBS service to the 50 U.S. states will be eligibk to 

acquk at auction a pennanent license to operate the two nmaining unlicensed DBS channels at 

61.5’ W.L.I6 This decision, however, should have no impact on the proposed traasaCti on. 

First, the restrictions contained in the Auction 52 Order are applicable only to 

DBS channels 23 and 24 at 61.5 W.L. Thus, they have absolutely no bearing on the other 11 

DBS channels that have already been assigned to Rainbow DBS. 

Second, the Auction 52 Order, by its ttnns, only relates to the pcnnenent 

authority that would be conveyed pursuant to rn auction, and does not act as a bar against dre 

assignment of the special temporary authority held by Rainbow DBS to operate on the two DBS 

channels pending such an auction. In granting an STA to Rainbow DBS and denying Echostar’s 

extension request to operate on a temporary basis over DBS chaanels 23 and 24, the Commission 

recognized that prior to the entrance of Rainbow DBS into the markd, it had %Viewed the facts 

presented ... and determined that Echostar’s use of the unoccupkd spectrum would offix 

suficient public interest benefits under the circumstances of that time to satisfy the ny.immtS 

~~~~ ~ 

See In the Matter OfAuction of Direct Broaakt Satellite Licenses, ofiler, AUC-03-52 
(El. Dee. 3,2004) (“Auction 52 Order”). 
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of [the Act]."" Still, the Commission concluded that granting Rainbow DBS an STA rather 

than Echostar would "allow Rainbow, a new entrant in the DBS business, the opportunity to use 

expanded capacity for a limited period of time, in order to help initiate its DBS &ce."" 

However, now that Rainbow DBS has nnade the business decision to dispose of its DBS asscts at 

61.5' W.L, the circumstances on which the Commission based its earlier decision to deny 

EchoStst's STA extension request have changed. Accordingly, them is no longer any ccason to 

deny Echostar the ability to temporarily operate these two unassigned DBS channels. 

Third, Echostar anticipates asking the Commission to reconsider its decision to 

establish eligibility restrictions for Auction 52, especially in light of the changed cim~mstaaces 

associated with Rainbow DBS's decision to dispose of its DBS assets at 61.S" W.L. 'bm 

simply is no basis for maintaining any such rtstrictims in light of tbtse changtd facts. 

ILL CONCLUSION 

For the foregoing reasons, the Applicants respectfully requtst thet the 

Commission grant this Application pmmptly and issue such other orders as it deems necesllary or 

appropriate to enable the Applicants to consummatt the proposed tran&on. 

ECHOSTAR SATELLITE L.L.C. 

RAINBOW DBS COMPANY LLC 

" See In the Matter of Echostar Satellite Corporation and Rainbow DBS Company m* 
order and Authorizatio~, Fide NOS. SAT-STA-20030617-#117 and SAT-STA-2W30623-OO1Z 
DA 03-3024 at9  6 (rei. Oct. 1,2003) (YMoStarflainbow STA Urdcr"). 

'%i. at p 5. 

- 10- 

---- I"-- - 



ATTACHMENT 1 

Satellite Sale 
Agreement 



. 

SATELLITE SALE AGREEMENT 

between 

Rainbow DBS Company LLC 

and 

EchoStar Satellite L.L.C. , 

Dated: January 20,2005 

Redacted for 
Public Inspection 

. 



TABLE OF CONTENTS 

1 . 
2 . 
2.1 

2.2 

2.3 
2.4 

2.5 
2.6 
3 . 
3.1 

3.2 

4 . 
4.1 
4.2 
4.3 
5 . 
5.1 
5.2 

5.3 

6 . 

6.1 
6.2 

6.3 

6.4 

6.5 
7 . 
7.1 

7.2 

8 . 

D EFlNlTlONS ....................................................................................................... 1 

PURCHASE AND SALE ....................................................................................... 6 
Assets to be Transferred ....................................................................................... 6 
Consideration ........................................................................................................ 7 
The Closing ........................................................................................................... 7 

Taxes .................................................................................................................... 7 
Deliveries at Closing .................................................. 1 ......................................... -7 

Further Assurances ............................................................................................... 8 
CONDITIONS TO CLOSING ................................................................................ 8 
Conditions to Obligation of Buyer .......................................................................... 8 

Conditions to Obligation of Rainbow DBS ............................................................. 9 
REPRESEWA TIONS. WARRANTIES AND COVENANTS ................................. 9 

Representations. Warranties and Covenants of Rainbow DBS ............................ 9 

Further Agreements of the Parties ...................................................................... 15 

TERMINATION ................................................................................................... 20 
Termination of Agreement .................................................................................. 20 

Representations. Warranties and Covenants of Buyer ....................................... 13 

Effect of Termination ........................................................................................... 20 
Survival ............................................................................................................... 20 

DISCLAIMER OF WARRANTIES. LIMITATION OF LIABILITY AND 
lNDEMNlF/CA TIOM., .......................................................................................... 21 

Disclaimer of Warranty ........................................................................................ 21 
Limitation of Liability ............................................................................................ 21 
Indemnification Provisions for Benefit of Buyer ................................................... 21 
Indemnification provisions for Benefi of Rainbow DBS ...................................... 21 
lndemnificatjon Procedure .................................................................................. 22 
ASSIGNMENT AND SUCCESSORS. ................................................................. 23 
Assignment ......................................................................................................... 23 
SUCceSsOrS ......................................................................................................... 23 
CONFIDENTIAL1 TY ............................................................................................ 23 

i 
Redacted for 

Public Inspection 

. . 



. ___  . .,.., 1, P .'I--- 

8.1 

8.2 
9. 
9.1 

9.2 
9.3 
9.4 

9.5 
9.6 

9.7 
9.8 

9.9 

9.1 0 
9.1 1 

23 Non-Disclosure., . . . . . . . . , . . . . . . . , . . , . . . . . . . . . . . . . . . . . . . . . . .. . , . . . . . . . . . . . . . . . . . , . . . . . . . . . . . . . . . . .. . . .. .. . . . . .. . . . . 
Proprietary Information .....,.......... , . , , . ... . . . .. . . .. . . . . .. .. . . . ...... .. .. . .. .. .. ..... ..... ............. ... 23 
MISCELLANEOUS. .............................................................................................24 

Applicable Law, Attorney Fees, Entire Agreement and Effectiveness .............. ..24 

U.S. Export Control Laws .................................................................................... 24 
Severablllty.. ... . ... ... ... .. ... ..... .. .. ... .. . , . . . . .. .. . . .. .. . , . ... ... , .......... .. .. .. .. .. .. .... ....... ........ .... -25 
No Third Party Beneficiary ................................................................................. 25 
Non-Waiver of Breach .................................................................................... . .... 25 

Notices , . , . .. . . . . . . , . . . .. . . . . . . . . . . . . . . . . . . . . .. .. .. .. . . , . . . . . . . .. , . . . . . . . . . . . . . . . . . . . .. . . . . ... . . .. . . . . . .. .. . . . .. . . . . . . .25 
26 Headings. .. .. . . , .. .. , ...... , .. . .. .. .,. .. .. .. ., ... ,. .. . . .. . ..... .. .. .... .... ... .. . .... . .............. ............. . . .. 

Documents .... . ... ... .. , ... ..... .... . . , , . .... . .. .. . . , . ..... . .. .... .. ... ..... .. , . ..... .. . . ..... .. ....... .. .. . ........ 26 
Reconstitution .. . . .. .. , ... . .. , . . . . . . . .. . . . . .. . . . . . , . . . . . .. . . , . . .. . . . . . . . . . . . . . . .. .. .. . . ... . . .. . . .. .... .... .. . . . . . . .26 

Counterpar& and Facsimile Signatures ................... ... .. .. ..... .. . .... .................... .. ..a 
Specific Performance .............................................................................. , ...... ,....27 

.. 

Appendix A 
Appendix 6 
Appendix C 

Satellie Performance Specifications 
Bill of Sale 
Test Plan 

Redacted for 
Publk Inspection 

ii 



SATELLITE SALE AGREEMENT 

This SATELLITE SALE AGREEMENT (this "Agreement") is made and effective as 
of this 20th day of January, 2005 (the "Execution Date?, by and between Rainbow DBS 
Company LLC, a limited liability company organized under the laws of the State of 
Delaware (''Rainbow DBS"), and EchoStar Satellite L.L.C., a limited liability company 
organized under the laws of the State of Colorado ("BuyeI"). Buyer and Rainbow DBS are 
referred to collectively herein as the "Parties" and individually as a "Party." 

RECITALS 

WHEREAS, Rainbow DBS wishes to sell, and Buyer wishes to purchase, a certain 
DBS satellite known as Rainbow-l currently in geostationary orbit at the 61.5O West 
Longitude orbiial location ("Rainbow-1") and certain other assets relating to the ownership 
and operation of Rainbow-1 , in accordance with and subject to the terms and condiths 
set forth in this Agreement. 

AGREEMENT 

NOW, THEREFORE, in consideration of the respective promises hemin made; the 
representations, warranties, and covenants herein contained; and for other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the 
Parties agree as follows: 

1. DEFlNmOUS 

In addition to the capitalized terms defined elsewhere herein, the following terms 
shall have the following meanings: 

1.1 "Acquired Assets" means Rainbowl, the Contract Rights, the Deliverable 
Data, the Ground Equipment, and, except as provided in Section 2.1 with respect to the 
Unlicensed Frequency Channels, the FCC Licenses. 

"Acquired Asset Material Adverse Effed" means a material adverse effect 
on the use by or benefit to Buyer of any of the Acquired AssetS, excluding my chenge 
or development resulting from (i) events adversely affecting any of the Prtncipel tnarketa 
sewed by the businesses of Buyer or any of its AMlCates, or (ii) general econotnb 
conditions, including changes in the economies of any of the jurisdictions in which 
Buyer or any of its Affiliates conduct business. 

"Actual CONUS Beam Operational Capability" means, when Rainbow-1 is 
configured to operate with the maximum number of CONUS beam Transponders, the sum 
of the periods (expressed in years andfor portions thereof, measured from Cfosing and 
determined based upon the results of the in-orbit testing contemplated punuantto sectkn 
4.3.9) over which it is determined that each CONUS beam Transponder operating in boost 
mode will remain an Operating Transponder, or until the end of the Remaining Mission 

1.2 

1.3 

1 Redacted for 
Public Inspection 
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Life, whichever is earlier, Actual CONUS Beam Operational Capability shall be expressed 
in Transponder years (or portions thereof), i.e., one (1) CONUS beam Operating 
Transponder for one (1) year equals one (1) Transponder year. 

"Actual Spot Beam Operational Capability" means, when Rainbow4 is 
configured to operate with the maximum number of spot beam Transponders, the sum of 
the periods (expressed in years and/or portions thereof, measured from Closing and 
determined based upon the results of the in-orbit testing contemplated pursuant to Section 
4.3.9) over which it is determined that each spot beam Transponder will remain an 
Operating Transponder, or until the end of the Remaining Mission Life, whichever is e d k .  
Actual Spot Beam Operational Capability shall be expressed in Transponder p a n  (or 
portions thereof), i.e., one hundred thirty (1 30) spot beam Operating Transponders for one 
(1) year equals one hundred thirty (1 30) Transponder years. 

1.5 "Affiliate" means, with respect to a specified Person, any other Person, 
directly or indirectly, controlling, controlled by, or under common control with the Person 
specified. uControl" (including, with correlative meaning, "controlled by" and 'under 
common control with") means the possession, directly or indirectly, ofthe powerto direct or 
cause the direction of the management and policies of a Person, whether through the 
ownership of voting securities, by contract or otherwise. 

"Agreement" shall have the meaning set forth in the Preamble. 

"Buyer" shall have the meaning set forth in the preamble to this Agreement. 

"Buyer Material Adverse Effect" means a material adverse effect on the 
business, assets, operations, prospects or condition (financial or othemlse) of Buyer and 
its Affiliates, taken as a whole, excluding any change or development resulting f m  (i) 
events adversely affecting any of the principal markets served by the business of B w r  or 
any of its Affiliates or (ii) general economic conditions, including changes in the economies 
of any of the jurisdictions in which Buyer or any of its Affiliates conduct business. 

1.4 

1.6 

1.7 

1.8 

1.9 "Closing" shall have the meaning set forth in Section 2.3. 

1.1 0 "Communications Act" means the Communications Act of 1934, as amended. 

1.1 1 "Consideration" shall have the meaning set forth in Section 2.2. 

1.1 2 "Contract Rights" means all rights and remedies of Rainbow DBS under the 
Lockheed Contract, including any indemnities, warranty payments, support services, Rim 
Operations Wac) and guarantees due from the manufacturer of Rainbow-1 and its 
subcontractors, but excluding any obligations remaining to be performed by Rainbow Dm 
under the Lockheed Contract. 

1.13 "DBS" means direct broadcast satellite. 

2 
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1.1 4 "Deliverable Data" means all specifications, technical drawings and data, 
design data, test data and test results and other data and documentation regarding 
Rainbow-1 provided to Rainbow DBS by the manufacturer of Rainbow-1 andor any of such 
manufacturer's subcontractors; all operational and maintenance logs and data for 
Rainbow-1 generated or maintained by or for Rainbow DBS; and all data regarding any 
and all anomalies identified on or experienced by Rainbow-1 , including without limitation 
the results of any anomaly investigations. 

1.1 5 'Execution Date" shall have the meaning set forth in the preamble to this 
Agreement. 

1.1 6 "FCC" means the Federal Communications Commission and any successor 
agency thereto. 

1.17 "FCC Licenses" means (i) the permanent FCC authorization to construct, 
launch and operate Rainbow-1 in the Direct Broadcast Satellite Senrice over 1 1 freqlf8ncy 
channels (1 -21 odd) at the 61.5" West Longitude orbital location (FCC DBS8701); fli) the 
FCC special temporary authority to operate the Unliinsed Frequency Channels at the 
61.5" West Longitude orbital location (FCC File No. SAT-ST'A-20030623-00122, extendon 
requests pending, FCC File No. SAT-STA-20040319-OOO81; SAT-STA-20040924-00191); 
and (iii) any application for modification of any of the foregoing licenses that may be 
required to be filed hereafter until Closing. 

1 . I 8  "Governmental Entities" shall have the meaning set forth in Section 3.1.2. 

1 .I9 "Ground Equipmenr means all personal ptoperty of Rainbow DBS situated 

1.20 'Hart-Scott-Rodino A& or "HSR Ad" means the Hart-Scott-Rodino AntitNst 

on the real property located in Black Hawk, South Dakota, referred to in Section 4.3.6. 

Improvements Act of 1 976,. as amended. 

1.21 "Indemnified Party" shall have the meaning set forth in Section 6.5.1. 

1.22 "Indemnitor" shall have the meanin$ set forth in Section 6.5.1. 

I .23 'Liability" means any liability or obligation of any nature (whether known or 
unknown, whether absolute or contingent, whether liquidated or unliquidated, whether due 
or to become due and whether accrued or unaccnred), including without limitation any 
liability for Taxes. 

1.24 "Liens" means any lien, mortgage, deed of tnrst, pledge, hypothecation, 
assignment, S8CUrity interest, charge, easement, e n c u m b m ,  pf8fWBW, opfion, 
restrictive covenant, priority or other security agreement or preferential arrangement of any 
kind or nature (including without limitation any conditional sale or other title retentior, 
agreement having substantially the same economic effect 8s any of the foregoing). 

3 Redacted for 
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1.25 "Lockheed Contract" mean the Contract between WL DBS Company, LLC 
(now known as Rainbow DBS) and Lockheed Martin Corporation for Rainbow-l , dated as 
of May 1,2001, as previously amended through the Execution Date. 

1.26 'Operating Transponder' means a Transponder that, at Closing has been 
determined based upon the results of the in-orbit testing contemplated pursuant to Section 
4.3.9 to meet the applicable Satellite Performance Specifications, including through periods 
of eclipse, or that Buyer, using reasonable business judgment, and after examining all 
reasonable technical alternatives for correcting any failures of such Transponder to meet 
the Satellite Performance Specifications, determines can be used for its intended 
commercial communications purposes. In the event a component of Rainbow-1 falls, dl 
applicable spare components available must be used before an affected Transponder 
ceases to be an Operating Transponder. 

1.27 'Ordinary Course of Business" means the ordinary course of business 
consistent with past custom and practice (including without limitation with respect to 
quantity and frequency), but in all events at least the same degree of care as would be 
exercised by a reasonably prudent satellite owner and operator. 

1.28 "Partial Loss" means that, at Closing and as determined based upon the 
results of the in-orbii testing contemplated pursuant to Section 4.3.9, either Actual CONUS 
Beam Operational Capability is less than Stated CONUS Beam Operational Capabirity or 
Actual Spot Beam Operational Capability is less than Stated Spot Beam Operational 
Capability, but in either case Rainbow-1 is not a Total Loss. 

1.29 "Person" means an individual, partnership, trust, corporation, jdnt venture, 
limited liability company, association, government bureau or agency or other entity of 
whatever kind or nature. 

1.30 "Rainbow-l" shall have the meaning set forth in the Recitals. 

1.31 "Rainbow DBS" shall have the meaning set forth in the preamble to this 
Agreement. 

1.32 "Regulatory Approvals" means (a) all approvals from the FCC (or a bureau or 
subdivision thereof acting under delegated authority) required for the assignment of the 
FCC Licenses provided that such approvals are effecthre, have not been stayed, e@oined 
or reconsidered by the FCC or any bureau thereof or by any court, and the period for Such 
reconsideration by the FCC or any bureau thereof or by any court has elapsed, and @) the 
expiration or termination of the waiting period (and any extensions thereof) with respect to 
this transaction under the HSR Act or the entry of a final non-appealable consent judgment 
by a court of competent jurisdiction that permits such transaction. 

1.33 "Regulatory Provisions" means all applicable requirements of the 
Communications Act and the published policies, rules, decisions, and regulations of the 
FCC, in each case as amended from time to time. 
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1.34 "Remaining Mission Life" means fifteen (1 5) years minus the number of days 
between July 27, 2003 and the Closing. 

1.35 'Satellite Performance Specifications" means the performance specifications 
for Rainbow-1 in the form of Appendix A hereto. 

1.36 "Stated CONUS Beam Operational CapabilEty" means, When Rainbow-1 is 
configured to operate with the maximum number of CONUS beam Transponders, thirteen 
(13) CONUS beam Operating Transponders operating in boost mode, multiplied by the 
Remaining Mission Life, and expressed in Transponder years and/or portions thereof. For 
example, if the Remaining Mission Lffe at Closing is twetve (1 2) years, the stated CONUS 
Beam Operational Capability would equal one hundred fifty-sbc (156) CONUS beam 
Transponder years. 

1.37 'Stated Spot Beam Operational Capability" means, when Rainbow-1 is 
configured to operate with the maximum number of spot beam Transpbnders, one hundred 
thirty (1 30) spot beam Operating Transponders multiplied by the Remaining Mission Life, 
and expressed in Transponder years and/or portions thereof. For example, if the 
Remaining Mission Life at Closing is twelve (1 2) years, the Stated Spot Beam Operational 
Capability would equal one thousand five hundred sixty (1,560) spot beam Transponder 
years. 

1.38 "Survival Date" shall have the meaning set forth in Section 5.3. 

1.39 "Taxes" shall have the meaning set forth in Section 2.5. 

1.41 "Transponder" means, individually, those sets of equipment within the 
communications subsystem of Rainbow-1 that provide a discrete path to receive 
communications signals from Earth, translate and amplify such signals, and transm# them 
to Earth. 

1.42 T & C "  means tracking, telemetry and control functions. 
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1.43 "Unconditional" with respect to any Regulatory Approvals or other consents 
means that such Regulatory Approvals or other consents contain no condRhs that would 
(a) have a material adverse effect (i) on either Party's ability to consummate the 
transactions contemplated by this Agreement, or (ii) on Buyer's abilii to own and operate 
the Acquired Assets after Closing, or (b) create any obligation on the part of Buyer to 
accept (as a condition to receipt of such Regulatory Approvals or otherwise): (i) any 
restriction on the right of Buyer to operate pursuant to (A) the FCC Licenses (except with 
maned to the Unlicensed Freauencv Channels), 

otner 
than (1) any restrictions generally imposed on operators ot highgowered DBS services, by 
applicable Regulatory Provisions and restrictions of the types generally and customarily 
imposed by the FCC on operators of high-powered DBS services, and (2) such other 
restrictions, which, individually or in the aggregate, do not have an Acquired Asset Material 
Adverse Effect or a Buyer Material Adverse Effect: or (ii)' 

other than (A) any restrictions 
generally tmposea on operaiors of high-powered DBS senhs, by applicabk regulatory 
provisions and restrictions of the types generally and customarily imposed by the FCC on 
operators of high-powered DBS services, and (6) such other restrictions, which, individually 
or in the aggregate, do not have an Buyer Material Adverse Effed. 

1.44 "Unlicensed Frequency Channels" means DBSfrequencychannels23and24 
at the 61.5' West Longitude orbital location that have not been assigned prmanmtly 4 
the FCC and for which Rainbow DBS currently holds special temporary authorityto Ope- 
from the FCC (File Nos. SAT-STA-20030623-00122, SATsTA-20040319-OOO81 and SAT- 
STA-20040924-00191 (extension requests pending)). 

2. PURCHASE AND SALE 

2.1 Assets to be Transferred. At the Closing, in accordance with and subject to 
the terms and conditions set forth in this Agreement, Rainbow DBS agree8 to Mli, assign, 
transfer and convey to Buyer, or at Buyer's option, one or more Affiliates of B w ,  all of 
Rainbow DBS right, title and interest in and to the Acquired Assets, free and clear of m y  
and all Liens; provided that if the FCC does not permit Rainbow DBS to asbn the portkn 
of the FCC Licenses authorizing operation of the Unlioensed Frequency Channels, or 
imposes any conditions or restrictions on such assignment of the Unlicensed Frequency 
Channels whatsoever, (i) the Parties will proceed with the Closing on all other Acquired 
Assets, (ii) there shall be no adjustment to the Consideration paid by Buyer hereunder, and 
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(iii) Rainbow DBS shall have no Liability arising out of the FCC's refusal to perm& the 
assignment of the portion of the FCC Licenses authorizing operation of the Unlicensed 
Frequency Channels or any conditions or restrictions placed on such assignment of the 
Unlicensed Frequency Channels. Except for obligations arising after Closing in the 
Ordinary Course of Business under the Contract Rights and the FCC Licenses, Buyer will 
take the Acquired Assets free of, and Buyer is not assuming any liabilities of Rainbow 
DBS. 

2.2 Consideration. As consideration for the sale, assignment, transfer and 
conveyance of the Acquired Assets hereunder, in accordance with and subject to the terms 
and conditions set forth in this Agreement, Buyer agrees to pay Rainbow DBS at Cksing 
the sum of Two Hundred Milliin United States Dollars ($200,000,000) s u w  to 
adjustment as set forth in Section 4.3.1 1 (the %onsideration"). 

2.3 The Closing. The closing of the transactions contemplated by this Agrwmertt 
(the "Closing") shall occur at 9:OO a.m. local time on the fifth (5th) business day following 
the date on which all conditions to closing in Articie 3 have been satisfied or waived, at the 
off ices of Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C., Chtysler Center, 666 Third 
Avenue, New York, NY 1001 7, or on such other date or at such other time or place as the 
Parties may agree. 

2.4 Deliveries at ClosSng. 

2.4.1 Rainbow Deliveries. At the Closing, Rainbow DBS shall deltwer to 
Buyer (i) a bill of sale in the fonn of Appendix B and other assignments and hstruments d 
transfer reasonably requested by Buyer, all k.r form and substance reasonably to 
Buyer, transferring good and marketable title to all of the Acquired Assets to w r ,  fm and 
dear of any and all Liens, (ii) a certificate dated as of the date of Closing, Contahhg a tnre 
and accurate description of the performance SpecifidOnS of RdnboW-laS Of the CbShg, 
and as determined based upon the results of the h-ort>it testing contemplated pursUant to 
Section 4.3.9, (iii) the certifite specified in Section 3.1.1, and (hr) the Deliverable Data. 

2.4.2 Buyer Deliveries. At the Closing, Buyer shall deliver to Rainbow DBS 
(i) the Consideration by wire transfer to an account designated in Writing by Rainbow D6S 
not less than five (5) business days prior to Closing, and (ii) the certificate specitied kr 
Section 3.2.1. 

7 

-- --I-- 

Redacted for 
Public Inspection 



2.6 Further Assurances. At any time and from time to time after the Closhg, at 
the request of Buyer and without further consideration, Rainbow D8S WM promptly execute 
and deliver such other instruments of sale, transfer, conveyance, assignment and 
confirmation, and will, without delay, take such further action, as may be reason* 
requested in order to more effectively transfer, convey and assign to Buyer, and to confirm 
Buyer's title free and clear of all Liens (other than Liens arising under contracts to Wid, 
Buyer or its Affiliates are a party) to, the Acquired Assets, and each of the ParHerr shall 
execute such other documents and take such further action as may be reasonatdy required 
or desirable to carry out the provisions of this Agreement and the transactions 
contemplated hereby. 

3. CONDIT'ONS TO CLOSING 

3.1 a. The obligation of Buyer to consummate 
the transactions contemplated by this Agreement shall be subject to the fulfillment, at or 
prior to Closing, of each of the following conditions (unless waived by Buyer): 

3.1.1 Representations, WanantbsandCovenanla The rept73sentatbnsand 
warranties of Rainbow DBS contained in this Agreement shall be true and coned in aH 
material respects as of the Execution Date and the Closing, and all the covenante 
contained in this Agreement to be complied with by Rainbow DBS at or before the Croshg 
shall have been complied with in all material respects, and Buyer shall have rece)ved a 
certificate of Rainbow DBS to such effect signed by a duly authorized officer of Rainbow 
DBS. L 

I 

3.1.2 Compliance with Law. There shall be no StatUte, law, Jud-, 
decree, injunction, rule or order of any federal, state, local or foreign government, 
governmental authority, governmental department, commission, adminiiratiue or 
regulatory agency, instrumentality, court or arbitrator (Sovemmental EntitW) outstanding 
or m effect that prohibits, restricts, conditions (except for conditionS that, des- their 
existence would make the matter Unconditional hereunder) or delays consummation Of the 
transactions contemplated by this Agreement. There shall be no litigation pending that 
would enjoin, restrain, condition (except for conditions that, despite their exfstence would 
make the matter Unconditional hereunder), delay or prohibit the consummation of the 
transactions contemplated by this Agreement. 

3.1.3 Regulatoy Appmvak. The Parties shall have received the 
Unconditional grant of all Regulatory Approvals, except for any approval f m  the KX to 
assign Rainbow DBS' special temporary authority with resped to the Unlicensed 
Frequency Channels. 
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3.1.4 Third Paw Consents. Rainbow DBS shall have obtained the 
necessary consent from Lockheed Martin Corporation to assign the Contract Rights to 
Buyer. 

3.1.5 To&/ loss. No Total Loss shall have occurred on or before the 
Closing. 

3.1.6 /n-o&it Testing. The in-orbii testing contemplated by Section 4.3.8 
below shall have been completed and the report on such testing shall have been delivered 
as specifii in Section 4.3.9. 

Conditions to Obliaation of Rainbow DB& The obligation of Rahbow DBSt0 
consummate the transactions contemplated by this Agreement shall be subject b the 
fulfillment, at or prior to the Closing, of each of the following conditions (unless waived by 
Rainbow DBS): 

3.2 

3.2.1 Representations, Warranties and CovenanfS The representath and 
warranties of Buyer contained in this Agreement shall be twe and correct in all material 
respects as of the Execution Date and the Closing, and all the covenants contained b~ this 
Agreement to be complied with by Buyer at or before the Closing shall have been m p k d  
with in all material respects and Rainbow DBS shall have received a certificate of Buyerto 
such effect signed by a duly authorized officer of Buyer. 

3.2.2 Compliance with Law. There shall be no statute, law, judgment,' 
decree, injunction, rule or order of any Governmental Entities outstanding or in effect that 
prohibits, restricts, conditions (except for conditions that, despite their existence would 
make the matter Unconditional hereunder) or delays consummath of the transactions 
contemplated by this Agreement. There shall be no litigation pending that would enjoh, 
restrain, condition (except for conditions that, despite their existence would make the 
matter Unconditional hereunder), delay or prohibit the consummation of the transactions 
contemplated by this Agreement. 

3.2.3 ffegulefory Approvals. The Parties shall have received the 
Unconditional grant of all Regulatory Approvals, except for any appmvd from the FCC to 
assign Rainbow DBS' special temporary authodty with respect to the Unliinsed 
Frequency Channels. 

3.2.4 mid Paw Consents. Rainbow DBS shall have obtained the 
necessary consent from Lockheed Martin Corporation to assign the Contract Rights to 
Buyer. 

4. REPRESEWA77ONS, WARRANnES AND COVEIVAMS 

4.1 ReDresentations, Warranties and Covenants of Rainbow Dm. Rahbow DBS 
represents, warrants and covenants to Buyer as follows: 
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4.1.1 Organization of Rainbow DBS. Rainbow DBS is a limited liability 
company duly organized, validly existing and in good standing under the law of the State 
of Delaware. Rainbow DBS has all requisite power and authority to own and operate the 
Acquired Assets as currently owned and operated by it. Rainbow DBS is duly qualified or 
licensed as a foreign entity to conduct business, and is in good standing, under the laws of 
each jurisdiction where the character of the properties owned, leased or operated by it, or 
the nature of its activities, makes such qualification or licensing necessary, except where 
the failure to do so would not have a material adverse effect on its ability to consummate 
the transactions contemplated by this Agreement. 

4.1.2 Auhom. Rainbow DBS has all requisite power and authority to 
execute and delver ltris #4greement ancfthe other docummb BxBcttfed and delivered 
pursuant hereto, to perform its obligations hereunder and to consummate the transactions 
contemplated hereby. The execution and delivery of this Agreement and the other 
documents executed and delivered pursuant hereto, the performance of Rainbow DBS' 
obligations hereunder and the consurnmation of the transactions contemplated hereby, 
have been duly authorized by all necessary actlon on the part of Rainbow DES and no 
other proceedings are necessary in connection therewith. No vote of the holders of the 
outstanding shares of any class of Rainbow DBS' outstanding securities is necessary to 
approve the consummation of the transactions contemplated by this Agreement. 

4.1.3 Binding Obligation. This Agreement and the other documen& 
delivered pursuant hereto have been duly executed and delivered by Rainbow OBS and 
constitute valid and binding obligations of Rainbow DBS, enforceable against it in 
accordance with their terms. 

4.1.4 No Con#&. Except with respect to matters that would not have a 
material adverse effect on Rainbow DBS' abil i i  to consummate the transactions 
contemplated by this Agreement, the execution and delivery of this Agreement and the 
other documents delivered pursuant hereto do not, and the performance by the Ralnbow 
DBS of its obligations hereunder and the consummation of the transactions contemplated 
hereby, will not (A) conflict with or result in any violation of, or default (with or without not&@ 
or lapse of time, or both), or (B) give rise to any right of teminatbn, cancelladon or 
acceleration of any obligation or to a loss of a material benefit under, (i) any pmvidon of 
Rainbow DBS' organizational documents or those of any Affiliate of Rainbow DBS, (Ir) any 
material contract (including the Lockheed Contract) to which Rainbow O W  or any of its 
Affiliates is a party, or (iii) subject to the governmental filings and other matt- refemd b 
in Section 4.1.5, any permit, license, franchise, statute, law, ordh.rance, rule, regulatkn, 
writ, injunction, judgment, decree or order applicable to Rainbow DBS or any of itS 
Affiliates, or by which any of their respective properties or assets may be bound or 
affected. Except for any Liens arising under contracts to which Buyer or b Affiliates am a 
party, the consummation of the transactions contemplated by this Agreement dl not result 
in any Liens on the Acquired Assets. 
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4.1.5 Governmental Consenfs. No consent, approval, order or authorizatbn 
of, or registration, declaration or filing with, any Governmental Entity is required by or with 
respect to Rainbow DBS or any of its Affiliates in connection with the execution and 
delivery of this Agreement and the other documents delivered pursuant hereto and the 
consummation of the transactions contemplated hereby, except for (i) the Unconditional 
grant of the Regulatory Approvals, and (ii) such consents, approvals, orders or 
authorizations, or registrations, declarations or filings which if not obtained or made will not, 
or could not reasonably be expected to, adversely affect in any material resQect the 
transactions contemplated by this Agreement. 

4.1.6 FCC Licenses and Aquimd Assets. Except for Rainbow DBS‘ special 
temporary authorization for the Unlicensed Frequency Channels for which requests for 
extension were timely filed and are presently pending before the FCC, each of the FCC 
Licenses is valid and in full force and effect and none of the FCC Licenses has been 
modified, canceled, revoked, or conditioned, except for the conditions expressly stated 
therein or which, despite their existence, would make the matter Unconditional hereunder. 
None of the Acquired Assets has been sold, conveyed, pledged, assigned or transfend to 
any other Person, and no Person (other than Buyer or Rainbow DBS) has any preaent or 
future preemptive right, right of first refusal or other right to acquim, license or use any of 
the Acquired Assets. Rainbow DBS is the licensee under, and contds, the FCC Lioenses 
and is the owner of, and controls, the other Acquired Assets. The Acquired Assets are not 
subject to any Liens. Rainbow DBS has timely and completely performed all materfal 
obligations required to date under the FCC Lmnses. Rainbow DBS has taken all required 
actions to date to achieve international coordination of the Acquired Assets, including, 
without limitation, cooperating with the FCC in filing and prosecuting all necessary 
modifkations to the International Telecommunication Union’s Region 2 Broadcasting- 
Satellite Service Plan and associated feeder link plan set forth at Appendices 30 and 3OA 
to the International Radio Regulations, includhg TT&C for the system, and such Aoquirsd 
Assets have been designed and are in compliance with, and Rainbow DBS has been, and 
is, in compliance with, ell material obligations required to date underthe FCC Ucenlrs~ and 
the applicable Regulatory Provisions. Rainbow DBS is not aware of any facts or 
circumstances relating to the FCC qualifications of Rainbow DBS or any of fb Aff ilktes or 
othenrvise, or to the International Telecommunication Union’s coordination process, that 
would prevent or materially delay the Unconditional grant of the relevant Regirlatory 
Approvals by the FCC or the modification of the ln temath l  Telecommunication Lkrion’s 
Region 2 Broadcasting-Satellite Senrice Plan and assodated feeder link plan. ExcOpt for 
Rainbow DBS’ pending applications to extend its temporary authority for the Unlkensed 
Frequency Channels, them is no pending, or, to the knowledge of the ~ a f n b o w  Om, 
threatened, application, petition, objection or other pleadw with the FCC 01 other 
Governmental Entity which challenges the validity of, or any rights of the holder under, the 
FCC Licenses and no pending or, to the knowledge of Rainbow DBS, threatened FCC 
enforcement proceeding is underway regarding the FCC Licenses. Rainbow 08s and its 
Affiliates have been and are in compliance with the Communications Act and the ruk and 
regulations of the FCC, except where such noncompliance could not reasonaw be 
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expected to have a material adverse effect on the transactions contemplated by this 
Agreement. 

4.1.7 Compliance with Laws. Rainbow DBS and its Affiliates, and their 
ownership and operation of the Acquired Assets, have, at all times, been and are in 
compliance with all, federal, state, local and foreign statutes, laws, rules, regulations, 
judgments, orders, writs, injunctions and decrees, and are not in violation of, and have not 
received any actual or, to the knowledge of Rainbow DBS, threatened claim or notloe of 
violation of, any such statutes, laws rules, regulations, judgments, orders, writs, injunctions 
and decrees with respect to the conduct of its business related to, or the ownedlb and 
operation of, the Acquired Assets, except for such instances of non-mmpliance or 
violation, if any, which could not reasonably be expected to have a material adverse effect 
on the transactions contemplated by this Agreement. Rainbow DBS and its Affiliates have 
complied with, and Rainbow1 has been designed and constructed in compliance wtth, all 
material Regulatory Provisions applicable to the Acquired Assets. 

4.1.8 Agreements, Contracts and Commirmenfs. Rainbow DBS has 
supplied to Buyer true, complete (excluding certain redactions required by Lockheed Martbr 
Corporation) and correct copies of all agreements containing Contract Rights, and each 
such agreement is in full force and effect and is the valid and legally binding obligation of 
Rainbow DBS, Rainbow DBS' Affiliates and the other parties thereto, enforceable in 
accordance with their respective terms, and, subject to obtaining the consent of Lockheed 
Martin Corporation, is freely and fully assignable to Buyer free and dear of all Liens without 
penalty or other adverse consequences. Neither Rainbow DBS, Rainbow DBS' Affiliates 
nor, to the knowledge of Rainbow DBS or Rainbow DBS' Affiliates, any other party to such 
agreement is in breach of, or default under, any such agreement. Neither Rainbow DBS 
nor Rainbow DBS Affiliates has received or delivered any m b  of default under any such 
agreement and no event, occumnce or condition exists which, with the passage of time or 
the giving of notice or both, would constitute a default under any such agrement by 
Rainbow DBS, Rainbow DBS' Affiliates or to Rainbow DBS' knowledge, any other party 
thereto. Neither Rainbow DBS nor Rainbow DBS' Affiliates has received notice of the 
pending or threatened cancellation, modification, revocation or termination of any such 
agreement, nor does Rainbow DBS have knowledge of any facts or ckcumstances which 
could reasonably be expected to lead to any such canoeliatiOn, modffication, revodon or 
termination. Rainbow DBS has performed all of as required ob#6)atiorrs under the 
Lockheed Contract and, between the Execution Date andthe Closing, will not ( i )  terminate 
the Lockheed Contract or (li) amend or modify the Lockheed Contract in a manner that 
wouM have a material adverse effect on the contract Rights. Rainbow DBS has the 
Contract Right to require Lockheed Martin CorporatiOn to provide Fight OpWatktS (as 
defined in the Lockheed Contract) for Rainbow-1 in accordance with the t~rmCr and 
conditions of the Lockheed Contract at no additional charge tJlr0ugJl August 28,2005, 

4.1.9 Aquimd Assets. Rainbow DBS has made available and, between 
now and the Closing will continue to make a v a i W  to Buyer, at Rak.lbow DBS'ofbs, and 
will deliver to Buyer st Closing, all Deliverable Data related to Rainbow4 , all waivers and 
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deviations from the Rainbow-1 performance specification appmved by Rainbow DBS, all 
variations from the Satellite Performance Specifications occuning and observed on 
Rainbow-1 , all anomalies occurring and observed on Rainbow-1 since its launch and all 
actions taken with respect thereto. The health and operational reports provided to Buyer 
regarding the status of Rainbow-1 pursuant to Section 4.3.3 are the originals, or true and 
correct copies of, the health and operational reports delivered to Rainbow DBS by 
Lockheed Mattin Corporation. Rainbow-1 and the other Acquired Assets has not been 
sold, conveyed, pledged, assigned or transferred to any other Person, and no Person 
(other than Buyer or Rainbow DBS) has any right to acquim, or has any other economic 
interest in, Rainbow-1 and the other Acquired Assets. No other Person except Rainbow 
DBS has rights to access or use the Acquired Assets. None of the Acquired AssMs is 
subject to any Liens, and, upon Closing, Buyer shall acquire good and marketable title to 
the Acquired Assets, free and clear of any Liens. From the date of itS acquisition of 
Rainbow-1 , Rainbow DBS has, or has caused, Rainbow-1 to be operated and maintained 
in accordance with the requirements of Rainbow-1’s manufacturer and pursuant to 
procedures and processes that meet general standards in the industtry for the operation 
and maintenance of communications satellites. Rainbow DBS owns Rainbow-1 free and 
clear of any Liens. 

4.1.10 Litigation. There is no suit, action, arbitration, claim, governmental or 
other proceeding or investigation before any Governmental Entity pending or, to the 
knowledge of the Rainbow DBS, threatened, against Rainbow DBS or any of its Affbtes 
related to the Acquired Assets or the transactions contemplated by this Agreement wtrlch, W 
decided adversely could reasonably be expected to have a material adverse effect on 
Rainbow DBS’ ability to consummate the transactions contemplated by this Agreement. 
There are no agreements with any taxing authority with respect to the taxation of the 
Acquired Assets or income therefrom. 

4.1.1 1 Performance S p ~ ~ .  The Satellke Performance Specificrtions 
attached as Appendix A hereto (Docket No. 8584123, Revision B, June 20,2002, issued 
and released August 19, 2002) is the revision of the Rainbow-1 satellite performance 
specifications in effect on the Execution Date, under the Lockheed Contract, and indudes 
all waivers and deviations that have been approved by Rainbow DBS as of the ExecAlth 
Date. 

4.2 Recxesentations, Warranties and Covenants of Buver. Buyer represents, 
warrants and covenants to Rainbow DBS as follows: 
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4.2.1 Organization of Buyer. Buyer is a limited liability company duly 
organized, validly existing and in good standing under the laws of the State of Colorado. 
Buyer is duly qualified or liiensed as a foreign entity to conduct business, and is in good 
standing, under the laws of each jurisdiction where the character of the properties owned, 
leased or operated by it, or the nature of its activities, makes such quatication or licensing 
necessary, except where the failure to do so would not have a material adverse effect on 
its ability to consummate the transactions contemplated by this Agreement. 

4.2.2 Authodfy. Buyer has all requisite power and authority to execute and 
deliver this Agreement and the other documents executed and delivered pursuant hereto, 
to perform its obligations hereunder and to consummate the transactions contemplated 
hereby. The execution and delivery of this Agreement and the other documents dehered 
pursuant hereto, the performance of Buyer's obligations hereunder and the consummation 
of the transactions contemplated hereby, have been duly authorized by d necessary 
action on the part of the Buyer and no other proceedings are necessary in connection 
therewith. No vote of the holders of the outstanding shares of any class of Buyer's 
outstanding securitiis is necessary to approve the consummation of the transactions 
contemplated by this Agreement. 

4.2.3 Binding Obligation. This Agreement and the other documents 
delivered pursuant hereto have been duly executed and delivered by Buyer and constitute 
valid and binding obligations of BUYW, enforceable agahst It in accordance with their 
terms. 

4.2.4 No ConMs. Except with respect to matters that would not have a 
material adverse effect on Buyer's ability to consummate the transactionS contempkited by 
this Agreement, the execution and delivery of this Agreement and the other documents 
delivered pursuant hereto do not, and the performama by Buyer of its obligations 
hereunder and the consummation of the transactions contemplated hereby, will not 
(A) conflii with or result in any violation of, or default (with or wltfiout notice or lapse of 
time, or both), or (8) give rise to any right of termination, cancellation or acceleration of any 
obligation or to a loss of a material benefit under (i) any provision of Buyer's organizational 
documents or those of any Affiliate of Buyer, (ii) any material contract to whfch Buyer or 
any of its Aff iliates is a party, or (iii) subject to the governmental filtngs and other mttem 
referred to in Section 4.2.5, any permit, license, franchk, Statute, IeW, ordinance, rub, 
regulation, Writ, injunction, judgment, decree or Order appkbk  to &yet Or my of kt3 
Affiliates, or by which any of their res- properties or assets may be bound or 
affected. 

4.2.5 Governmental Consents. No m m t ,  appfovaf, order O ~ ~ r k a t k m  
of, or registration, declaration or filing with, any Governmental Entity is requid by with 
respect to Buyer or any of its Aff iliates in connecfion with the executh and dehry Of this 
Agreement and the other documents executed and delivered pursuant hereto, and the 
consummation of the transactions contemplated hereby, except for: (0 the Unoonditbnal 
grant of the Regulatory Approvals and (ii) such consents, approvals, orders or 
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