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File Nos.: 0002016468, 0002016892,
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To: The Commission
COMMENTSIN OPPOSITION

The Rural Telecommunications Group, Inc. (“RTG”),* by its attorneys and pursuant to
Section 309(d) of the Communications Act of 1934, as amended (“ Communications Act”),? and
Section 1.939 of the Commission’s rules,® hereby petitions the Federal Communications
Commission (“FCC” or “Commission”) to deny the above-referenced applications
(“Applications’) of Western Wireless Corporation (“WWC”) seeking Commission approval of
the transfer of control of WWC'’ s license holding subsidiariesto ALLTEL Corporation

(“ALLTEL”) (collectively, “ Applicants’).

! RTG is a Section 501(c)(6) trade association dedicated to promoting wireless opportunities for
rural telecommunications companies through advocacy and education in a manner that best
represents the interests of its membership. RTG’'s members have joined together to speed
delivery of new, efficient, and innovative telecommunications technologies to the populations of
remote and underserved sections of the country. RTG’s members provide wireless
telecommunications services, such as cellular telephone service and Persona Communications
Services, among others, to their subscribers. RTG’s members are small businesses serving or
seeking to serve secondary, tertiary and rural markets, including markets currently served by
Western Wireless Corporation and ALLTEL Corporation. RTG’'s members are comprised of
both independent wireless carriers and wireless carriers that are affiliated with rural telephone
companies.

2 47 U.S.C. § 309(d).
347 C.F.R. §1.939.



RTG members are concerned about the likely anticompetitive affects which would occur
as adirect result of the proposed transaction which would result in the establishment of the
nation’s largest rural wireless company. Specifically, the acquisition of WWC by ALLTEL will
create a post- merger entity with such alarge share of market concentration in many wireless
markets that it will result in significant harm to consumers in those markets. In addition, the
transaction will create the opportunity for ALLTEL to engage in anticompetitive roaming
practices. Finally, the Applications do not disclose sufficient information to allow the FCC or
parties that will be impacted by the proposed transaction to analyze the transaction. As
explained in greater detail below, grant of the Applications is inconsistent with the public interest
and the Applications should therefore be dismissed or denied.

l. BACKGROUND

ALLTEL and WWC both provide, among other services, local exchange carrier (“LEC”)
service and commercial mobile radio service (*“CMRS’) in numerous regions of the United
States. ALLTEL is predominantly in the southeastern portion of the country and the Great Lakes
area. WWC operates in 19 states predominantly in the Central and Western portions of the
United States.

ALLTEL announced on January 10, 2005 that it would purchase WWC for $6 billion and
filed the above-referenced Applications for Commission consent to the transaction on January
24, 2005. If the transaction is approved, ALLTEL will add 1.4 million domestic subscribers,
giving it atotal of 10 million domestic subscribers. ALLTEL would also have wireless
customers in 33 states and cover a population of 72 million, making ALLTEL the nation’s fifth

largest wireless carrier and the single largest rural wireless provider.



. ARGUMENT

A. The Applications Lack Important Information to Identify Spectrum
Overlap.

Under the recently eliminated cellular cross interest rule, ALLTEL was prohibited from
holding an interest of five percent or more in a cellular license on a different channel block in the
same RSA.* However, the Commission eliminated the cellular cross-interest rule in favor of the
case-by-case analysis used in reviewing the competitive effects of al assignment and transfer of
control applications pursuant to Section 310(d) of the Communications Act.® In addition, the
Commission changed its rules to alow a party with a controlling or otherwise attributable
interest in a cellular licensee to have a nontcontrolling or otherwise non-attributable direct or
indirect ownership interest of up to and including ten percent in the other cellular licensee in an
overlapping CGSA without notification to the Commission. However, the Commission
continues to require a party with a controlling interest in one cellular licensee in a CGSA to
apply for prior Commission approval of the acquisition of a controlling interest in the other
licensee in the market.®

RTG agrees that a case-by-case review is important in determining the competitive
affects of atransfer of control. However, critical to any Commission review is the availability of

sufficient information to allow for a reasoned and educated decision on the competitive impact of

4 47 C.F.R. § 22.942 (2003).

® See Facilitating the Provision of Spectrum-Based Services to Rural Areas and Promoting
Opportunities for Rural Telephone Companies to Provide Spectrum-Based Services, WT Docket
No. 02-381, Report and Order and Further Notice of Proposed Rulemaking, FCC 04-166 (rel.
Sept. 27, 2004) (“Rural Report and Order”). The Commission opted to utilize a case-by-case
review of aggregations of spectrum and cellular cross interests because it determined that the
“the public interest is better served by the benefits of case-by-case review with its greater degree
of flexibility to reach the appropriate decision in each case, reduced likelihood of prohibiting
beneficial transactions or levels of investment both in urban and rural areas, and ability to
account for the particular attributes of a transaction or market.” 1d. at 38 1 67.

61d. at 7 64.



the transaction. Of equal importance, such information must be available to interested parties
prior to the deadline for contesting the transaction so that they have sufficient information on
which to base the determination as to whether it is necessary to contest the transaction.

In the proposed transaction, the Applications do not disclose the spectrum aggregation for
those markets where ALLTEL’s proposed ownership of the licensee will be less than ten percent.
Asaresult of ALLETL’s omission of this data from the Applications, even though the
information is not required, the Applications do not contain sufficient information for
prospective petitioners to challenge the transaction.  If this were simply an individual market
transaction, then such an omission might be understandable, but in light of an FCC merger
review, the Applicants should be obligated to be forthcoming with al relevant ownership
information, not just the ownership information related to markets where ALLTEL’ s proposed
ownership would be ten percent or more. Moreover, the Applicants indicate that while they
intend for the Applications to be complete and to include all of the licenses and authorizations
held by the respective licensees that are subject to the transaction, some licenses may have been
inadvertently omitted.” Nevertheless, ALLTEL requests that inadvertent omissiors be included
in the Commission approval.

ALLTEL simply does not provide enough information to the FCC or interested parties to
allow for asufficient analysis. Therefore, the Commission should either deny the Applications
or, in the alternative, require the Applicants to supplement their Applications with spectrum
aggregation information for those markets where the proposed ownership will be less than ten
percent. If the Commission chooses the latter aternative, the proposed transaction should again

be put on Public Notice.

" Applications, Exhibit 1 at 19.



B. The Acquisition of WWC by ALLTEL Would Result in Significant Public
Interest Harmsthat are not Outweighed by the Alleged Benefits of the
Transaction.

Under Section 310(d) of the Communications Act, the Applicants must demonstrate to
the Commission that the proposed transfer of control would serve the public interest. In making
this decision, the Commission must weigh the potential public interest harms of the proposed
transaction against the public interest benefits to ensure that, on balance, the transaction serves
the public interest, convenience and necessity.® In order to make this determination, the
Commission considers the competitive effects of the proposed transfers and whether such
transfers raise significant anti-competitive issues. Consideration of the competitive effects of the
proposed transfer is a key factor in the Commission’s public interest analysis.’ The Applicants
bear the burden of proving that the transaction, on balance, serves the public interest.°

The harm to consumers caused by the market concentration that would result from the
proposed transfer of control will clearly outweigh any alleged benefits to consumers stemming
from the transaction. The Applications identify few public benefits from the proposed
acquisition. Nor do the Applicants cite to a single service that they will provide consumers that

they could not provide as separate entities. The competitive concentration caused by this

acquisition will do far more to harm consumers than the alleged benefits of expanding

8 Voicestream Wireless Corporation, Powertel, Inc. Transferors, and Deutsche Telekom AG,
Transferee, for Consent to Transfer Control of Licenses and Authorizations Pursuant to Section
214 and 310(d) of the Communications Act and Petition for Declaratory Ruling Pursuant to
Section 310 of the Communications Act, Memorandum Opinion and Order, 16 FCC Rcd 9779, |
17 (2001).

® General Motors Corporation and The News Corporation Limited General Motors Corporation
and Hughes Electronics Corporation, Transferors and The News Corporation Limited,
Transferee, For Authority to Transfer Control, Memorandum Opinion and Order, 116, MB
Docket No. 03-124, FCC 03-330, (2004) (“DirecTV Order”).

0 DirecTV Order at 4 15.



ALLTEL sfootprint and creating operating synergies. Moreover, there is no evidence to
support ALLTEL’s claim that advanced services will be deployed more quickly as aresult of the
merger. When the benefits of the transaction, which are few, are weighed against the
competitive harms, which are significant (and which are discussed fully below), it is clear that
the proposed transfer of control would not serve the public interest, convenience and necessity
and should be dismissed or denied.

1. Wireless market concentration post-transfer will result in harm to wireless
consumers.

In conducting a market concentration analysis, the Commission must first identify the
relevant market that will be impacted by the proposed transaction. In the Cingular/AWS Order,
the Commission used the hypothetical monopolist test, which requires identifying the smallest
geographic area in which a hypothetical monopolist could profitably and permanently impose a
small but significant price increase, and concluded that interconnected mobile voice and data
services should be analyzed in the context of a combined voice and data market for mobile
telephony services. ! Moreover, the Commission found that the proper geographic market was a
local, not national, one.*? Accordingly, the relevant market that the Commission must consider
in the proposed transaction is not the nationwide market, but rather the local market.

The Commission has found that the degree of concentration in a market provides insight
into the competitive impact of a particular transaction.™® In conducting its market analysis the

Commission analyzes carrier data by two sets of geographic areas, Component Economic Areas

Y 1n re Applications of AT& T Wireless Services, Inc. and Cingular Wireless Corporation for
Consent to Transfer Control of Licenses and Authorizations, Memorandum Opinion and Order,
74, WT Docket No. 04-70, et. al., FCC 04-255 (October 22, 2004) (“Cingular/AWS Order ™).

2 1d. at 7 86.
13|d. at 1 96.



(CEAS) and Cellular Market Areas (CMAS).** The Commission determines those markets that
raise specia concern and require further scrutiny by identifying those CMAs and CEAS that
would increase the applicant’s spectrum holdings to 70 MHz or more.®

The Applicants assure the Commission that after the acquisition competition will be
strong and the transfer of control will not adversely affect the wireless telephony market.*®
However, market data indicates that the acquisition will result in market concentration requiring
specia Commission scrutiny. Specifically, the Applicants idertify 27 CMAs and 39 CEAs
where there is market overlap between the Applicants. In a number of these markets, post-
merger, ALLTEL would hold 70 MHz of spectrum. Given thislevel of market power —
ALLTEL would have more than one-third of the spectrum available in the market — ALLTEL
would have many anticompetitive opportunities and incentives. Moreover, this level of market
concentration would create a potential barrier to entry impeding new competitors. Market
spectrum is aready expensive, but if the transaction is approved, then spectrum in those markets
where ALLTEL holds more than 70 MHz of the available spectrum will be at even more of a
premium. Since additional spectrum is necessary to deploy additional services, and the new
entity will hold over one-third of the available spectrum in many markets, carriers that wish to
expand their service offerings may find it difficult to do so.

The Commission noted in the Cingular/AWS Order that it is as concerned with the harm
market consolidation causes to consumers as to particular carriers.!” Consumerswill suffer asa

result of alack of market competition. Specifically, in those areas where there is market overlap

%1d. at 7104
151d. at 7109.

16 Applications, Exhibit 1 at 10.

17 See AT& T/Cingular Order at §181.



between ALLTEL’s current licenses and those it is acquiring from WWC, a competitor will be
eliminated. Eliminating a competitor in small and rural markets will reduce pricing pressures to
the detriment of consumers. Moreover, as discussed more fully below, this concernis
compounded by the fact that some carriers are dependent on competitors for access to the market
through roaming agreements.

2. Acquisition of WWC would allow ALLTEL to engagein anticompetitive
roaming practices.

The Commission should not be persuaded by the Applicants’ argument that regional and
local carriers can readily provide nationwide coverage.'® Quite to the contrary, regional and
local carriers offer a small footprint and are therefore limited to partnering with other carriers,
like ALLTEL and WWC, through automatic roaming agreements. As the Commission
accurately noted, the ability to enter into roaming partnerships in a given geographic market is
limited by technological incompatibility and frequency bands.*® Therefore, asmall or regional
carrier’s coverage is only as good as the coverage areait is able to provide through roaming
agreements with other technologically compatible carriers. Any obstacles small and rural
carriers face in entering into roaming agreements with other carriers may result in an inability to
provide additional coverage. Since coverage areais a priority for consumers when selecting a
wireless provider, wireless carriers with limited coverage area are at a competitive disadvantage
and eventually face elimination altogether. If rural carriers are effectively forced to sit on the
market sidelines, or are eliminated, competition is lessened and consumers pay the price.

The two-to-one reduction in analog carriers in many markets will result in a significant

adverse effect on the roaming market. As anumber of carriers and organizations have indicated,

18 Applications, Exhibit 1 at 12.

19 See AT& T/Cingular Order at  175.



market consolidation might cause larger carriers to engage in discriminatory acts such as
charging rural carriers roaming premiums, leveraging increased subscriber share to exact
discriminatory roaming rates, or favoring one another in “sweetheart” roaming agreements. 2
Such actions have caused a substantial loss of revenue to rural wireless carriers who are often
the only source for wireless service in the truly rural parts of the nation. These discriminatory
acts are only exacerbated by further market consolidation, which has had the effect of lessening
competition in rural areas. Additionally, since ALLTEL is under no obligation to enter into
automatic roaming agreements and small rural carriers are generally viewed as unimportant to
the larger carriers’ business plans, rural carriers may be unable to enter into automatic roaming
agreements with ALLTEL.

The Commission must fully consider the impact of the proposed transaction on rural
carriers and the subscribers that they serve and deny the Applications. At a minimum, the
Commission should condition the proposed merger to require that ALLTEL allow roaming
access to the merged network by all carriers at rates no less favorable than it has been charging

WWC since the merger was announced.

201d. at 1 171. See also Kaplan Telephone Company, Informal Objection and Request for
Commission Action, WT Docket No. 04-70, filed September 27, 2004; Public Service
Communications, Notice of Ex Parte Presentation, WT Docket No. 04-70, filed September 9,
2004; Snake River Persona Communications Services, Informal Request for Commission
Action, WT Docket No. 04-264, filed September 13, 2004.
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[1l.  CONCLUSION
The Applicants have failed to demonstrate that grant of the above-referenced
Applicationsis warranted. A grant of the Applications would not serve the public interest and
would cause harm to wireless competition and thereby wireless consumers in the markets served
by ALLTEL. For the reasons stated herein, the Commission should dismiss or deny the
Applications.
Respectfully submitted,

RURAL TELECOMMUNICATIONS
GROUP, INC.

By: /s
Caressa D. Bennet
Joshua P. Zeldis

Its Attorneys

Bennet & Bennet, PLLC

10 G Street, NE

7th Floor

Washington, DC 20002
Telephone: (202) 371-1500
Facsmile: (202) 371-1558

March 9, 2005
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CERTIFICATE OF SERVICE

I, Linda L. Braboy, with the law firm of Bennet & Bennet, PLLC, hereby certify that

copies of the foregoing Comments in Opposition were served this 9" day of March, 2005, by

U.S. Mail unless otherwise indicated on the following:

WWC Holding Co., Inc.
3650 131% Avenue, S.E., Suite 400
Bellevue, WA 98006

WWC Texas RSA Limited Partnership

3650 131% Avenue, S.E., Suite 400
Bellevue, WA 98006

WWC Paging Corporation
3650 131% Avenue, S.E., Suite 400
Bellevue, WA 98006

Wigeon Acquisition LLC
One Allied Drive, B2F02-A
Little Rock, AR 72202

Mr. Doane F. Kiechel

Morrison & Foerster, LLP

2000 Pennsylvania Avenue, N.W.
Suite 5500

Washington, DC 20006

*Erin McGrath
erin.mcgrath@fcc.gov

*Linda Ray
linda.ray @fcc.gov

*David Krech
david.krech@fcc.gov

*Kimberly Reindl
kimberly.reindl @fcc.gov

*forwarded via electronic mail

WWC LicenseL.L.C.
3650 131% Avenue, S.E., Suite 400
Bellevue, WA 98006

Western CLEC Corporation
3650 131% Avenue, S.E., Suite 400
Bellevue, WA 98006

Western Wireless Corporation
401 9™ Street, N.W., Suite 550
Washington, DC 20004
Attn: William J. Hackett

Ms. Kathryn A. Zachem
Wilkinson Barker Knauer, LLP
2300 N Street, NW, Suite 700
Washington, DC 20037

*Best Copy and Printing, Inc.
FCC@BCPIWEB.COM

*Jonathan Levy
jonathan.levy @fcc.gov

*Susan Singer
sunsan.singer @fcc.gov

* Jeff Tobias
jeff.tobias@fcc.gov

*PamelaMegna
pamela.megna@fcc.gov

/s
Linda L. Braboy




