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AT&T respectfully submits this Reply to the Comments filed in responseto the

Commission’sPublic Notice’ seekingcommenton the Reportofthe NationalExchangeCarrier

Association(“NECA”), which wasfiled with the Commissionon January28, 2005, asrequired

by the Commission’s MemorandumOpinion and Order, releasedNovember 30, 2004, in

WC DocketNo. 04~372.2

Commentswerefiled by AT&T, GeneralCommunication,Inc. (“GCI”) and,collectively,

by a group of five organizationsrepresentingrural rate of return and other incumbentlocal

exchangecarriers (the “Associations”). The Associations’ Comments uncritically accept

NECA’s Reportand its proposedchanges,all of which haveno significantimpactupon, or are

favorableto, its membercompanies. GCJ and AT&T both point out larger problemswhich

NECA’s Reportdoesnot adequatelyaddressand which should be addressedin their entirety,

rather thanbe subjectto the piecemealtinkering that NECA proposes. In particular,AT&T
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DA 04-4050,rel. Dec.23, 2004.



pointed out (Commentsat 3) that NECA’s proposalto align the Form 492 report date does

nothingto eliminatethe incentiveofrate-of-returnLECs to underestimatedemandandoverstate

costs, and urges that any changein rules to synchronizefiling dates should be part of a

comprehensivereviewoftheCommission’sPart65 rules.

GCI agreeswith these concernsand advancesseveral thoughtful and constructive

proposalswhich addressthe larger issues of the quality of NECA’s tariff support and its

compliancewith rate-of-returnregulationsthat shouldbe addressedasanintegralpartofany rule

changetheCommissionmayconsider.As discussedfurtherbelow,AT&T agreeswith themajor

points GCI advancesregardingadditional tariff supportmaterialand the filing of overearnings

complaints. While AT&T did not actively opposechangingthe date for filing the annual

Form 492, on that score as well, GCI advancescogentargumentsfor keeping the existing

schedule,at leastuntil NECA demonstratesthat it hasexpendedreasonablegoodfaithefforts to

comply with thecurrentrule orshownthatcomplianceis not feasible- - which it hasnot done.

GCI’s first proposal,to improvethequality andrelevanceof datasubmittedin supportof

NECA’s tariff filings, is consistentwith AT&T’s long-standingrequestthat the Commission

addressthe systemicbiasin NECA’s tariff filing supportthat hasconsistentlyresultedin rates

that earnunlawfully high returns.3 The InvestigationOrder (~J1J15-18) specifically recognized

this concernand found that NECA hadnot adequatelyaddressedit. AT&T agreeswith GCI’s

Comments(at 5) that NECA’s responseis still not adequateand that NECA’s tariff filings

should include a full evaluationof prior period overearnings. GCI proposesa three-part

~See,e.g., PetitionofAT&T Corp., In theMatter ofJuly1, 2004AnnualAccessCharge Tariff
Filings, WCB/Pricing 04-18, filed June28, 2004, at 5-6; Oppositionof AT&T Corp. to Direct
Case,In theMatter ofJuly 1, 2004AnnualAccessChargeTariffFilings, filed October22, 2004,
at 9-11.
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submissionthat includes(i) calculationandaccountingfor any excessreturnsearnedin themost

recentcompletedmonitoring periodor year,both for the year for which final Forms492 have

beenfiled aswell asprojectedearningsfor any yearfor whicha final Form492 hasnot yet been

filed; (ii) NECA’ s explanationfor its inaccurateprojection;and (iii) a full explanationof the

adjustmentit hasmadeto its currentrate setting methodologyto preventa recurrenceof the

error. GCI’s proposal provides a common-sense,logical method for addressingNECA’s

systemicbias: identify theerror, find thereasonfor it, andcorrectit so it is not repeated.If such

analysesare publicly filed and available to interestedparties, it would clearly increasethe

likelihood thatflaws inNECA’s methodologywould be uncoveredbeforetheyresultedin excess

earnings.Thereis no substitutefor NECA providingthis informationandsubmittingan analysis

of its own prior filings becauseno other party has accessto this information or reliable,

first-handknowledgeofthemethodologyNECA uses. Sucharequirementshouldbe partofany

changetheCommissionadoptsin connectionwith theNECA Report.4

With respectto coordinatingthe timing of the Form 492 with the true-upof ICLS and

LSS cost studies,NECA hasproposedsliding the September30 filing date by four monthsto

makeit consistentwith the24-monthtime frameusedby NECA to submitits final coststudies.

In its Comments(at 3), AT&T did not opposethis changeoutright, stating, if the Commission

doesdecideto modify the filing dateoftheForm 492 to synchronizethesefilings, it shoulddo so

aspartofacomprehensivereviewofits Part65 rules,which addressthefundamentalproblemof

NECA’s forecastingbias. However,AT&T believesGCI hasraisedsomevalid concernsasto

~AT&T alsostronglyendorsesGCI’s request(at 6) that theCommissionreaffirm thatNECA is
already legally requiredto makemid-coursecorrectionsduring a monitoring period when it
concludesthat existing ratesmay result in excessivecategoryor overall earningsfor the full
monitoringperiod.
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extending the September30 filing date which must be addressedbefore the Commission

considerschangingthat date. As GCI notes(at 7-8), theCommissionretainedthe September30

dateaftercareful considerationoftheproperbalancebetweentimely rate-of-returnenforcement

andconsistencywith NECAtrue-upfilings. OCT (at 9) alsocorrectlyobservesthat if filing ofthe

final Form 492 is delayeduntil January31, dueto thetiming ofthe annualJuly 1 NECA tariff,

theCommissionwould neverreceivea final Form 492 during thefive monthspermittedby law

to investigatethat tariff filing. GCI points out (at 8) that many NECA membercompanies

alreadycomply with the existing scheduleby submitting reports in the month precedingthe

September30 deadlineand thatit is NECA’ s responsibilityto assurecomplianceby its member

companies.AT&T madethesameobservationin its Comments(at4), that“assuringcompliance

with deadlinesby membercarriersis an internal managementresponsibilitythat restssquarely

onNECA.” While NECA indicatesthat if it is givenadditional time, its final 492 Reportsare

likely to be more accurateand may actually evenbe “final”, AT&T urgesthat before the

Commissionconsiders changingthe September30 filing date, it require that NECA more

strenuouslyassertits managementresponsibilityand put proceduresin placeto assurethat its

membercompaniesfile underthecurrentschedule.Also, the Commissionshouldfirst adoptthe

otherproposalsrecommendedby GCI andAT&T that directlyaddressthe fundamentalproblem

offorecastbias,beforeconsideringachangein the September30 filing date.5

OCT’s third point (at 10), askingthe Commissionto clarify that accesscustomersmay

bring complaintsdirectly againstNECA and neednot file againsteachindividual member

company,asNECA hasassertedin the past,is also well-founded. OCT persuasivelyexplains

~As OCT notes(at 8), apreferablemeansfor coordinatingthetiming ofthe NECA pool true-up
andthe ICLS andLSS true-upsis to completethe latter in time to allow submissionof accurate
final Forms492 on theircurrentschedule,not to slidethedatefor theNECA pool true-up.
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that underNECA’s currentstructureany refundsawardedagainsta particularNECA member

carrierwould ultimatelybe the financialresponsibilityof all pool members. Thusthereshould

be no need- - andAT&T believesthereis none - - to nameeachindividual companywhenfiling

an overearningscomplaint againsta NECA member company. Such a requirementwould

imposeonerousand unnecessarylogistical and proceduralburdenson a party that hasbeen

overchargedand seeksto recoveramountsto which it is lawfully entitled, in those limited

instanceswheresuchcomplaintsevenremainavailableafterpassageof Section204(a)(3).6

6 OCI’s proposals(at 10-11) that NECA be requiredto file reportswith the Commissionthat

provide detailsofits overearningsandtheinformationnecessaryto calculaterefunds,shouldalso
beadoptedbecausethatinformation is uniquely availableto NECA andwill improvetheability
of theCommissionandNECA’s customersto guardagainstunlawful overcharges.
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CONCLUSION

For thereasonsstatedabove,AT&T doesnot opposethechangesproposedby NECA, if

adoptedaspartofthecomprehensivereviewofPart65 andmadesubjectto theotherconditions

describedherein,which includeretainingthe currentfiling datefor Form 492 until the changes

proposedby OCIandAT&T areimplemented.
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