
Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C.  20554 
 
In re Applications of     )  
      ) 
Western Wireless Corporation,   ) 
Transferor, and ALLTEL Corporation,  )     WT Docket No. 05-50 
Transferee, )          
 )     File Nos.: 0002016468, 0002016892,    

) 0002016459, 002016476, 0002016889 and 
 )     0002018539 
Applications for Transfer of Control  ) 
Of Licenses and Authorizations   ) 

  ) 
To: The Commission 
 

REPLY TO JOINT OPPOSITION TO PETITIONS TO DENY AND COMMENTS 
 

 Lamar County Cellular, Inc. (“Lamar”), by its attorneys, hereby replies to the Joint 

Opposition to Petitions to Deny and Comments (“Opposition”) filed by Western Wireless 

Corporation (“WWC”) and ALLTEL Corporation (“ALLTEL”) (collectively, “Applicants”) to 

Lamar’s March 9 Petition to Deny.   

I. LAMAR HAS STANDING TO CHALLENGE THE PROPOSED 
TRANSACTION 

 
The Applicants fail to demonstrate that Lamar lacks standing to challenge the proposed 

transaction.  Pursuant to Section 309(d) of the Communications Act of 1934, as amended, Lamar 

has demonstrated specific allegations of fact sufficient to show that it is a party in interest and 

that the proposed transaction would be inconsistent with the public interest.1  Specifically, Lamar 

demonstrated that it is a direct competitor of the Applicants in Lamar County, Texas and it, and 

its subscribers, will suffer real harm if the proposed transaction were to be completed as 

proposed.    The Applicants cite to a series of cases that involved speculative damages 

concerning roaming rates where there was no direct link between the alleged harm caused to the 

                                                 
1 See 47 U.S.C. § 309(d)(1). 
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petitioner and the transfer of control at issue.2  In contrast, Lamar primarily raises concerns 

regarding market concentration occurring in Lamar’s own market which would directly harm 

Lamar and which the Commission has already stated causes it concern and requires more in-

depth analysis.3  Accordingly, the cases cited by the Applicant provide no support for their 

argument that Lamar lacks standing. 

II. WIRELESS MARKET CONCENTRATION POST-TRANSFER WILL 
RESULT IN HARM TO LAMAR AND WIRELESS CONSUMERS. 

 
The Applicants claim that no harm to consumers in Texas 7 – Fannin will result from the 

market concentration created by the proposed transfer of control.4  However, post-merger, 

ALLTEL would hold 70 MHz of spectrum in Texas 7 – Fannin.   This level of market 

concentration, more than 41 percent of the market’s spectrum, is further exacerbated when 

factored in with the decrease in market competitors, which could be further impacted by an 

approval of the Sprint/Nextel merger.5  Eliminating a competitor in small and rural markets will 

reduce pricing pressures to the detriment of consumers.   

In the Cingular/AWS Order the Commission expressed concern that excessive market 

concentration could cause harm to consumers and carriers alike.6  Admittedly, Lamar is a small 

time player in a world of nationwide carriers like T-Mobile, Cingular, Verizon, Nextel and, if the 

transaction is completed, ALLTEL.  However, to subscribers in Lamar County, where Lamar 

will shortly have the best coverage of any wireless provider,7 Lamar’s provision of service is 

                                                 
2 Opposition at 17, n. 51. 
3 In re Applications of AT&T Wireless Services, Inc. and Cingular Wireless Corporation for 
Consent to Transfer Control of Licenses and Authorizations, Memorandum Opinion and Order, ¶ 
181, WT Docket No. 04-70, et. al., FCC 04-255 (October 22, 2004) (“Cingular/AWS Order”). 
4 Opposition at 11 n. 27. 
5 Approval of the Sprint/Nextel merger would result in one less competitor in the market. 
6 Cingular/AWS Order  at ¶ 181.  
7  Lamar has started the process of adding additional cellular sites in Lamar County.  
Specifically, Lamar has started site acquisition and filed notice with the Federal Aviation 
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paramount.  In fact, without Lamar in the market, wireless coverage in Lamar County would be 

substantially diminished.  Moreover, Lamar is committed to continuing to grow its operations to 

serve subscribers throughout Lamar County and other parts of Texas, rather than limiting its 

focus, like many of the larger carriers, to those areas, specifically highways, that will return the 

highest profit margin.  

Lamar believes that the market concentration and market power that ALLTEL will 

possess in Texas 7 - Fannin as a result of the proposed transaction will result in real harm to 

Lamar and wireless consumers in the market.  Specifically, the loss of a competitor in the market 

and the consolidation of ALLTEL and Western’s spectrum in the market will allow ALLTEL to 

engage in anti-competitive pricing to price Lamar, and other market competitors, out of the 

market.  Lamar, like most small carriers, has limited resources and since Lamar’s goal is to build 

out all of the market, not just those areas that are most profitable, a further reduction in thin 

profit margins would cause a hardship for Lamar that would ultimately result in Lamar ceasing 

operations and rural consumers going without service.   Therefore real harm, in the form of 

reduced coverage in Lamar County, will occur to wireless consumers in Texas 7-Fannin if Lamar 

is forced out of the market due to reduced pricing pressures.   

 The Commission’s public interest authority enables it to impose and enforce narrowly 

tailored, transaction-specific conditions, such as divestiture, to ensure that the public interest is 

served by the transaction. 8  For example, in the Cingular/AWS Order, the Commission required 

that Cingular divest itself of spectrum to overcome issues of market concentration.  Likewise, 

ALLTEL should be required to divest itself of spectrum to resolve the instant issues of market 

concentration in the Texas 7 – Fannin market.  Although the Commission required Cingular to 

                                                                                                                                                             
Administration.  When completed, Lamar will have five cellular sites to cover Lamar County and 
will thereby offer the best coverage of the area of any wireless carrier.  
8 See Cingular/AWS Order at ¶ 43. 
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divest spectrum in those markets where it would hold in excess of 80 MHz of spectrum, it is 

important to note that the Commission did not make the determination on the spectrum threshold 

through a finding of competitive harm, but rather the Commission arrived at the 80 MHz 

threshold based on Cingular’s committing itself in its application to making those divestitures. 9  

Therefore, the Commission should not view the Cingular/AWS Order’s 80 MHz threshold as 

controlling when conducting an analysis of the competitive market harm that would result from 

the proposed transaction.  Moreover, post-merger of Cingular/AT&T, the Commission needs to 

factor in the impact of further market consolidation. 

 Lamar suggests that ALLTEL divest itself of 10 MHz of spectrum in the Texas 7 – 

Fannin market.  This divestiture would serve the public interest and prevent harm to Lamar by 

making spectrum available to strengthen an incumbent competitor or to allow a new entrant into 

the market to replace the competitor that is being eliminated through consolidation of ALLTEL 

and Western. 

III. THE COMMISSION SHOULD CONSIDER AUTOMATIC ROAMING IN 
THIS PROCEEDING. 

 
The Applicants argue that Lamar improperly attempts to use this proceeding to address 

roaming issues which the Applicants believe are better resolved in a rulemaking.10  There is 

nothing improper about Lamar or other petitioners/commenters raising this issue in this 

proceeding.  As United States Cellular Corporation correctly states, this proceeding could afford 

the Commission a platform for a strong pro-competition statement regarding the continuing need 

for roaming availability. 11  Further, the automatic roaming proceeding is well over four years old 

and significant industry changes have occurred since its release, especially with respect to recent 

                                                 
9 Id. at ¶ 199. 
10 Opposition at 7. 
11 Comments of United States Cellular Corporation at 4. 
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market consolidations and mergers, including the instant proceeding. 12  It is time to act now.  

Rural and small carriers, who need to enter into roaming agreements to survive, can not continue 

to be held hostage at the whim of larger carriers with respect to whether such carriers will or will 

not enter into a roaming agreement and on what terms.  Moreover, if ALLTEL, as it argues in its 

Opposition, 13 has no incentive to impose unreasonably high rates or exclude other carriers from 

roaming arrangements, then ALLTEL should have no problem with the Commission imposing, 

as a condition to the transaction, language that requires ALLTEL to enter into automatic 

reciprocal roaming arrangements with small carriers. 

  

                                                 
12 See Cingular/AWS Order; Qwest Wirelesss, LLC and Cellco Partnership d/b/a Verizon 
Wireless Seek Commission Consent for the Assignment of Sixty-Two Broadband Personal 
Communications Services Licenses, WT Docket No. 04-264, DA 04-2254, Public Notice (July 
22, 2004); Nextel Communications, Inc. and Sprint Corporation Seek FCC Consent to Transfer 
of Control of Licenses and Authorizations, WT Docket No. 05-63, DA 05-502, Public Notice 
(February 28, 2005). 
13 Opposition at 12. 
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IV. CONCLUSION 

The Applicants have failed to demonstrate that grant of the above-referenced 

Applications is warranted.  A grant of the Applications would not serve the public interest and 

would cause harm to wireless competition and thereby wireless consumers in the markets served 

by ALLTEL.  Therefore, the Commission should dismiss or deny the Applications or, in the 

alternative, condition the transaction as outlined above. 

Respectfully submitted, 

LAMAR COUNTY CELLULAR, INC. 
 

      By: _____/s/____________ 
            Caressa D. Bennet 

Joshua P. Zeldis 
 
Its Attorneys 

            Bennet & Bennet, PLLC 
10 G Street, NE 
7th Floor 
Washington, DC  20002 

            Telephone:  (202) 371-1500 
            Facsimile:   (202) 371-1558        
 
 
March 28, 2005 



 7

CERTIFICATE OF SERVICE 
 

 I, Colleen von Hollen, with the Law Firm of Bennet & Bennet, PLLC, hereby certify that 

copies of the foregoing Reply To Joint Opposition To Petitions To Deny And Comments were 

served this 28th day of March, 2005, by U.S. mail unless otherwise indicated on the following: 

 
WWC Holding Co., Inc. 
3650 131st Avenue, S.E., Suite 400 
Bellevue, WA  98006 
 

WWC License L.L.C. 
3650 131st Avenue, S.E., Suite 400 
Bellevue, WA  98006 

WWC Texas RSA Limited Partnership 
3650 131st Avenue, S.E., Suite 400 
Bellevue, WA  98006 
 

Western CLEC Corporation 
3650 131st Avenue, S.E., Suite 400 
Bellevue, WA  98006 
 

WWC Paging Corporation 
3650 131st Avenue, S.E., Suite 400 
Bellevue, WA  98006 
 

Western Wireless Corporation 
401 9th Street, N.W., Suite 550 
Washington, DC  20004 
Attn:  William J. Hackett 
 

Wigeon Acquisition LLC 
One Allied Drive, B2F02-A 
Little Rock, AR  72202 
 

Ms. Kathryn A. Zachem 
Wilkinson Barker Knauer, LLP 
2300 N Street, NW, Suite 700 
Washington, DC 20037 
 

Mr. Doane F. Kiechel 
Morrison & Foerster, LLP 
2000 Pennsylvania Avenue, N.W. 
Suite 5500 
Washington, DC 20006 
 

*Best Copy and Printing, Inc. 
FCC@BCPIWEB.COM 
 
*Jonathan Levy 
jonathan.levy@fcc.gov 
 

*Erin McGrath 
erin.mcgrath@fcc.gov 
 

*Susan Singer 
susan.singer@fcc.gov 

*Linda Ray 
linda.ray@fcc.gov 
 

*Jeff Tobias 
jeff.tobias@fcc.gov 

*David Krech 
david.krech@fcc.gov 
 

*Pamela Megna 
pamela.megna@fcc.gov 
 

*Kimberly Reindl 
kimberly.reindl@fcc.gov 

 

 
*forwarded via electronic mail 

_____/s/_________________ 
Colleen von Hollen 




