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Enforcement Act )

COMMENTS OF VERIZON'

The costs associated with compliance with the Communications Assistance for Law
Enforcement Act (“CALEA”) should be treated in accordance with the existing categories
currently in place under the interim separations freeze and no new separate category should be
created. The Federal-State Joint Board (“Joint Board””} recommended, and the Commission
adopted, the freeze in order “to stabilize and simplify the separations process” while the
Commission works on “more comprehensive separations reform.”® As changes in technology
outpace the regulatory process and provide even more competition in the marketplace, the need
for incumbent carriers to track or separate costs between state and interstate jurisdictions
becomes increasingly less meaningful. Thus, the Joint Board should add no new categories nor

make any changes to the separations process for CALEA related costs. Rather, the Joint Board

! The Verizon telephone companies (*“Verizon™) are the local exchange carriers affiliated

with Verizon Communications Inc. identified in the list attached as Attachment A hereto.
2 Jurisdictional Separations Reform and Referral to the Federal-State Joint Board, Report
and Order, 16 FCC Red 11382, 1 (2001) (“Order™).



should recommend that the freeze be extended beyond its expiration in June 2006 until the
separations process is no longer necessary.

I. The Joint Board Should Retain the Current Treatment of CALEA Costs Under the
Interim Freeze.

This is not the first time the Joint Board has considered the appropriate treatment of
CALEA costs in the separations process. In 1997, the Commission first referred the issue of
CALEA cost recovery to the Joint Board in connection with its referral of the review of the
entire separations process.” At that time, the Joint Board determined not to treat CALEA costs
separately from its discussion of the overall freeze nor any differently than it treated other costs.
Rather, CALEA costs were stmply subsumed in the Joint Board’s global recommendation to
frecze all separations categories and factors. There is no reason to depart from that
determination.

The Joint Board recommended, and the Commission adopted, the freeze of separation
factors and relationships for a number of reasons. Both the Joint Board and the Commission
recognized that the separations process was part of a system of “outdated regulatory mechanisms
that are out of step with today’s rapidly-evolving telecommunications marketplace.” Order 9 1.
One goal then was “to stabilize and simplify the separations process” while the Commission
worked on “more comprehensive separations reform.” Id. Another goal was to “reduce

regulatory burdens” and provide “regulatory certainty for carriers”, particularly for incumbent

3 See Jurisdictional Separations Reform and Referral to the Federal-State Joint Board,

Notice of Proposed Rulemaking, 12 FCC Red 22120 (1997) (“We seek comment on how to
separate the costs a carrier may incur and the reimbursements (revenues) a carrier may receive in
establishing the capabilities and capacity necessary to comply with sections 103 and 104 [of
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single category identified as CALEA-related expenses, or whether the costs associated with
compliance should be allocated to the existing separations categories or subcategories within
them.”) /d. § 110.



carriers who were required to perform burdensome separations studies, while competitive
carriers had no similar requirements. Order §f 12, 13. Changing the current treatment of
CALEA related costs would undermine these important goals in a number of ways.

First, creating a new category for separation purposes would undermine the goal of the
freeze in instilling simplicity and stability in the separations process. Today, Verizon has
brought its circuit switched facilities into compliance with CALEA in accordance with the terms
of a flexible deployment plan it negotiated with the FBI and filed with the Commission. At this
time, all 290 of Verizon’s circuit switches that were deployed after January 1, 1995 are
compliant with CALEA’s capability requirements. The costs to Verizon for equipping the circuit
switches with CALEA capabilities are not uniquely identified. Rather, those costs are part of the
cost of the equipment — the circuit switch, which today comes preconfigured with CALEA
capabilities. When the cost of the circuit switch is separated pursuant to existing factors,
CALEA compliance costs are included in that allocation as well. Thus, the current allocation of
equipment costs under the freeze.is simple and defined and adequately addresses the separation
of the costs of CALEA compliance as it exists today.

On the other hand, creating a separate category for CALEA compliance costs would
require Verizon and other carriers to conduct time consuming cost studies and to measure usage
of the service between jurisdictions. In addition, each additional separations category would
have ripple effects on other categories and would require carriers to devote additional resources
to tracking and allocating these costs among the various existing categories. This would create
tremendous burdens and costs for Verizon and undermine the goal of the freeze to relieve

carriers of regulatory burdens.



There is even less reason to separate CALEA costs associated with the newer technology
of packet mode and broadband services. Indeed, it would be premature to determine any unique
separation rules for CALEA compliance costs on a going forward basis because the scope of and
solutions to CALEA issues for packet-mode and broadband services have not yet been
determined. As evidenced by the FBI’s request last year for expedited rulemaking concerning
CALEA,"* the scope of CALEA and the obligations of telecommunications carriers that arise
under CALEA are still unsettled.

Verizon has made considerable progress in providing CALEA capabilities on the
network-based voice over IP services that it plans to roll out, including working with a standards
committee for CALEA-compliance for voice over packet technologies in wireline communications
networks. The costs associated with providing CALEA capabilities on those services, however, are
still being evaluated. With respect to other packet-switched or broadband access services to
which CALEA is determined to apply, the development of software and equipment with
“CALEA solutions” is still at an earlier stage than for voice over IP service. To begin with, the
industry has not yet approved a set of standards for use in the development of these solutions.
Verizon continues to work with law enforcement, standards organizations, and the industry in
determining what CALEA’s provisions mean in the context of these services and defining some
of the relevant standards. However, there remains significant uncertainty concerning complex
issues such as the scope of CALEA’s capability requirements with respect to broadband access
services and what the requirements mean when applied to such services.

Consequently, the costs associated with such compliance remain largely unknown, much

less quantifiable. It would thus be burdensome, wasteful and contrary to the goals of the freeze
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to attempt to determine some unique separations rules for CALEA costs when the bounds of
such costs are as yet undefined. In addition to reinjecting regulatory burdens and costs into the
separations process, a change in the current separations treatment of CALEA costs under the
freeze would also undermine the freeze’s goal of providing “more predictable separations
results,” which would encourage the deployment of “new services and technologies in the
marketplace.” Jurisdictional Separations Reform and Referral to the Federal-State Joint Board,
15 FCC Red 13160, 9 17 (2000) (“Recommended Decision™). Because of the challenges in
incorporating CALEA capabilities into packet-mode and broadband services,” the Joint Board
must not allow potential impacts on separation results to stifle the innovation in services and
solutions that are being developed for CALEA. Once solutions are identified and costs
quantified, the separations process should not limit carriers from seeking recovery of those costs
from law enforcement or customers using whatever legal means they may choose.

Finally, because the real debate around CALEA costs will center on CALEA capabilities
over packet mode and broadband technologies, any discussion of the need for separation of
CALEA compliance cost may soon become obsolete as competition in broadband eliminates any
need for pricing regulations altogether. Verizon has urged the Commission to deregulate

broadband in this and in numerous other proceedings,® and the Commission is poised to address
24
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those issues. As competition increases and regulation decreases, there is increasingly no
Justification to continue cost-based rate regulation in any jurisdiction or to impose any regulatory
accounting burdens on incumbent carriers, including jurisdictional separations. The path to such
a goal is the gradual phasing out of regulations that require jurisdictional separations, not the
fashioning of new standards, particularly for piecemeal services. There is simply no need to
create yet another category for CALEA-related costs. The ultimate goal should be the complete

abolishment of the separations process and cost-based rate regulation in all jurisdictions.

IL. The Current Freeze Should Be Extended Until the Commission Is Ready To Phase
Out Separations.

Not only should the existing treatment of CALEA costs under the freeze be retained, the
overall freeze should be extended beyond its current June 2006 expiration until the separations
process is no longer needed. As stated above, the freeze was implemented to address
obsolescence of the separations rules in a rapidly-changing market and to instill simplicity and
reduce regulatory burdens, particularly on incumbent carriers who are the only carriers subject to
Part 36. The freeze also was intended to encourage the deployment of “new services and
technologies in the marketplace.” Recommended Decision, § 17. By providing a stable
environment under the freeze, carriers are able to make decisions regarding new investments
without having to factor in changes in arbitrary cost rules, which could impact how costs may be
recovered and whether regulatory calculations would suddenly render otherwise economically

viable investments infeasible.

Computer Inquiry Rules with Respect to their Broadband Services, WC Docket No. 04-440
(filed Dec. 20, 2004).



Nothing has changed in the time since the implementation of the freeze to obviate the
need for the freeze or to militate the burdens and costs and effects on investment if the freeze
were not extended. To the contrary, technology today is advancing at an even more rapid pace,
particularly in broadband deployment. Since 2001, when the freeze was first implemented, the
number of residential and small business subscribers to high speed internet services has more
than tripled, from 7.8 million lines in June 2001 to 26 million lines in December 2003.”

In addition to the rapid growth in subscribers, new technologies have also rapidly grown
to add more and intermodal competition to the broadband market. In addition to continuing to
invest in DSL, Verizon began a massive investment in fiber to the premises (“FTTP”)
technology last year and plans to pass 3 million homes with FTTP by the end of this year.
Although cable is still the undisputed market leader at this time, the Commission has found that
both cable and DSL face “significant actual and potential competition from . . . alternative
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broadband providers.” The growing list of competitive, broadband platforms inctudes fixed
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wireless, Broadband over Power Lines, satellite, and 3G wireless.> As Chairman Powell and
Commissioner Abernathy recently noted, competition from multiple technological platforms has
changed things dramatically from ““[jJust a few short years ago, [when] critics argued that
competition for the ‘last mile’ would never become a reality because no one could duplicate or
bypass the telephone line that ran from the curb into the home.”!®

In light of this intense competition, it would be inappropriate to impose disproportionate
regulatory requirements on any broadband providers and hinder their investment in emerging
technologies, especially when other competitors are not likewise burdened. In instifuting the
freeze, the Joint Board and Commission recognized that the separations process was part of a
system of “outdated regulatory mechanisms that are out of step with today’s rapidly-evolving

telecommunications marketplace.” Order | 1. It has become even more “out of step” in today’s

newer telecommunications technology. Id.
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Conclusion
The Joint Board should recommend that the Commission retain the current treatment of
CALEA costs under the interim freeze and that no new categories should be created. In addition,
the Joint Board should recommend that the freeze be extended beyond its current expiration in

June 2006,
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ATTACHMENT A

THE VERIZON TELEPHONE COMPANIES

The Verizon telephone companies are the local exchange carriers affiliated with
Verizon Communications Inc. These are:

Contel of the South, Inc. d/b/a Verizon Mid-States
GTE Southwest Incorporated d/b/a Verizon Southwest
The Micronesian Telecommunications Corporation
Verizon California Inc.

Verizon Delaware Inc.

Verizon Florida Inc,

Verizon Hawaii Inc.

Verizon Maryland Inc.

Verizon New England Inc.

Verizon New Jersey Inc.

Verizon New York Inc.

Verizon North Inc.

Verizon Northwest Inc.

Verizon Pennsylvania Inc.

Verizon South Inc.

Verizon Virginia Inc,

Verizon Washington, DC Inc.

Verizon West Coast Inc.

Verizon West Virginia Inc.



