
basis, and the FCC allocates all 10 MHz of 1.9 GHz band spectrum exclusively to Nextel 
by a private sale, the NCG would receive a total of two hundred and twenty-five (225) 
Clean 800 MHz (25 Channels in the former NPSPAC Channels) and 1.9 GHz band 
Channels (200 such Channels), or 11.25 MHz of such Spectrum. 

Under the Report and Order, the fair market value of this Spectrum would be 
determined by multiplying 11.25 MHz of Clean Spectrum by the EA market’s total 
population of 4,000,000, and then multiplying the resulting figure by $1.70 MHziPop. 
The resulting figure of $76,500,000 would be the fair market value of the Clean Spectrum 
the Nextel Control Group would receive under the Consensus Parties’ Proposal. The 
$51,062,000 difference in the fair market values of the spectrum to be exchanged under 
the Report and Order Proposal is the amount of the NCG‘s 800 MHz band spectrum 
enhancement. 

5. Effect of Report and Order Upon Non-Nextel EA and Cellular-Architecture 
Site Licensees’ Spctrum Holdings. 

Preferred holds one hundred twenty-five (125) General Category EA 
Channels (6.25 MHz) in this EA market. Due to the presence of site-specific incumbents, 
Preferred’s Channels cover 90.00% of this EA market’s total population. Preferred 
therefore holds one hundred thirteen (1 13) MHdPops Equivalent Channels. Moreover, 
Preferred also holds nineteen (19) General Category Site Channels within the twenty-five 
(25) General Category EA authorization held by Nextel in this EA market. These Site 
Channels cover an average of 24.94% of the EA market’s population and therefore are 
equivalent to five (5) Channels of Clean or MHdPops Equivalent Spectrum. 

Further, in January 2003, Preferred executed a Stock Purchase Agreement 
with the sole shareholder of North Sight Communications, Inc. and Trunked Systems, 
PR, Inc. (“North Sight Companies”). The Commission already has approved the EA and 
Site license transfer applications filed by the parties. The North Sight Companies hold ten 
(10) Lower 80 Site Channels within the EA Authorizations held by Nextel. Due to these 
frequencies covering an average of 55.08% of the population of this EA market, they are 
equivalent to six (6)  Channels of Clean or MHdPops Equivalent Spectrum. In addition, 
the North Sight Companies hold sixteen (16) Upper 200 Site Channels within EA 
Authorizations held by High Tech Communications Services, Inc. and Nextel. Due to 
these frequencies covering an average of 46.70% of the population of this EA market, 
they are equivalent to seven (7) Channels of Clean or MHziPops Equivalent Spectrum. 
Finally, the North Sight Companies hold the C Frequency Block EA Authorization in this 
market, which comprises one hundred twenty (120) Channels. The North Sight 
Companies will deploy a Harmony system satisfying the cellular-architecture system 
requirement by January 1,2005. 

Under paragraph 163 of the Report and Order, Preferred’s EA- Licensed 
Spectrum would move to the new Cellular Block on an EA market wide, Clean 1: 1 basis. 
However, since Nextel holds only sixteen (16) Upper 200 EA Clean Channels throughout 
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Puerto Rico, it is unclear where the FCC would move one hundred nine (109) of 
Preferred’s General Category EA Channels. Alternatives include the following: 

(1) Move 16 of such Channels to Nextel’s Upper 200 EA Clem Channels; 
(2) Then move 95 of such Channels to the Former NPSPAC Channels (with 

(3) Then move 14 of such Channels to the 1.9 GHz Band as replacement 
Nextel’s 25 General Category EA Channels); and 

spectrum. 

The problem, of course, under the Report and Order is that Nextel apparently is allocated 
the former NPSPAC Channels in every EA market regardless of its relative 800 MHz 
band spectrum holdings in a particular EA market. 

Under the Report and Order, it is unclear where Preferred‘s General Category 
Site Channels would move. Since Preferred holds EA Authorizations in this EA market, 
it satisfies the frst prong of the EA Licensees’ Site Channels Cellular Deployment Test. 
However, since it has not yet constructed a cellular-architecture system in this EA 
market, paragraph 163 of the Report and Order indicates that such Site Channels would 
move to the Guard Band (816-817 MHz/861-862 MHz) on an EA market wide, Clean 1:l 
basis.68 Unfortunately, these Channels are held by High Tech Communications Services, 
Inc. (holder of A Frequency Block EA Authorization) and several Site license 
incumbents. As noted below, the Expansion Band Channels (815-816 MHzi860-861 
MHz) also are fully occupied. Another alternative would be for the Commission to move 
these nineteen (19) General Category Site Channels to the Upper 200 EA Channels held 
by Nextel (B Frequency Block Channels 421-480). However, as noted above, Nextel 
holds only sixteen (16) Upper 200 EA Channels of Clean Spectrum throughout the island. 
It therefore is unclear where the FCC would move the remaining three (3) General 
Category Site Channels. Finally, the Commission could move these three to nineteen (3- 
19) General Category Site Channels to the 1.9 GHz Band as replacement spectrum. 

Since Nextel is afforded the benefit of “constructive” ownership of the 
licenses held by Nextel Partners, Inc. and licensees which have executed a management 
or purchase option agreement with Nextel, Preferred would maintain that it should be 

It is also unclear where Nextel’s Upper 200 Site Channels within the EA 
Authorizations held by High Tech Communications Services, Inc. and North Sight 
Communications, Inc. would move. If the Report and Order’s treatment of Site-Licensed 
Spectrum also applies to the Nextel Control Group, Nextel’s Site Channels would be 
required to move to the Nan-Cellular Block since they will not been constructed as part 
of a Cellular-architecture System by the date of the publication of the Report and Order 
in the Federal Register. However, if such treatment applies only to Nan-Nextel Control 
Group EA licensees, it necessarily would violate the Due Process Clause of the Fifth 
Amendment to the U.S. Constitution and the FCC’s statutory mandate to maintain 
regulatory parity and promote competition. See Southern Communications Services, Ex 
Parte Presentation, June 23, 2004, p.11 & n. 46 citing Bolling v. Sharpe, 347 U.S. 497 
(1954)(holding that the Fifth Amendment’s Due Process Clause prohibits arbitrary 
discrimination by the federal government). 
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considered to own constructively the licenses presently held by the North Sight 
Companies. Since, as noted above, these Companies satisfy both prongs of the EA 
Licensees’ Site Channels Cellular Deployment Test, its ten (10) Lower 80 and twenty- 
two (22) Site Channels generally would move into the new Cellular Block on an EA 
market wide, Clean 1:l basis. 

However, given the 800 MHz spectrum holdings in this EA market, it is 
unclear where these Channels would move. Alternatives include the following: 

(1) Guard Band (816-817 MHd861-862 MHz); or 
(2) Expansion Band (815-816 MHd860-861 MHz); or 
(3) Nextel’s Upper 200 EA Clean Channels in the B Frequency Block 

(4) 1.9 GHz Band. 
(Channels 42 1-480); or 

Under this approach Nextel would be allocated eighty (80) Channels of 1.9 
GHz band spectrum as replacement for its eighty (80) EA- and Site-Licensed 800 MHz 
band spectrum the FCC would move and modify. Such approach would appear 
preferable to the Commission’spro rata allocation set forth in paragraph 168 and n. 444 
thereto in the Report and Order since it would allocate 1.9 GHz band spectrum as a 
replacement of Nextel’s already existing 800 MHz band spectrum under the FCC’s 
Section 316 modification authority rather than exclusively allocating such spectrum to 
Nextel by a private sale in contravention of the otherwise mandatory competitive bidding 
provisions of Section 309(j).69 

69 See Verizon Wireless, Ex Parte Presentation, April 6,2004, pp. 4-1 1 .  Under the FCC’s 
pro rata distribution approach, it is unclear what percentage of the 320 Channels in the 
ESMR portion of the 800 MHz band Preferred would be allocated. Preferred holds one 
hundred twenty-five (125) General Category EA Channels. North Sight 
Communications, Inc., a separate company which executed a Stock Purchase Agreement 
with Preferred in January 2003, holds one hundred twenty (120) Upper 200 EA Channels. 
High Tech Communications Services, Inc., an independent company, holds twenty (20) 
Upper 200 EA Channels. Nextel holds twenty-five (25) General Category EA Channels, 
eighty (80) Lower 80 EA and sixty (60) Upper 200 Channels. Here the total number of 
EA Channels would be four hundred thirty (430), rather than the three hundred twenty 
(320) figure used by the FCC in footnote 444. Under this approach, Preferred and North 
Sight Communications, Inc. would hold two hundred forty-five (245) Channels or 
56.98%. High Tech Communications Services, Inc. would hold twenty (20) Channels or 
4.65%. Nextel would hold one hundred sixty-five (165) Channels or 38.37%. Preferred 
and North Sight Communications, Inc. therefore would be allocated one hundred eighty- 
two (182) Channels or 9.1 M H z  of spectrum. High Tech Communications, Inc. would be 
allocated fifteen (15) Channels or .75 MHz of spectrum. Nextel would be allocated one 
hundred twenty-three (123) Channels or 6.15 MHz of spectrum. Of course, under the 
Report and Order, only Nextel would be allowed to purchase 10 MHz of 1.9 GHz band 
spectrum. Nextel therefore would hold 16.15 MHz of Total, Clean and Cellular 
Spectrum, a considerable increase over its present 800 MHz band spectrum holdings in 
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Under the Report and Order, the value of this 800 MHz band spectrum 
vacated by Nextel would be determined by multiplying Nextel’s sixteen (16) channels (.8 
M H Z )  by the EA market’s total population of 4,000,000 (2003 Pops) and then 
multiplying the resulting figure of 3,200,000 by $1.70 MHz/p~p.’~ The resulting figure 
of $5,440,000 would be the present value of the 800 MHz band spectrum in the Upper 
200 Channels Nextel would vacate to facilitate the movement of the EA- and Site- 
Licensed Spectrum held by the Non-Nextel Licensees in this EA market. Thus, even if 
Nextel vacates its sixteen (16) Channels in the Upper 200 Channels on an EA market 
Clean 1:l basis to Preferred (and North Sight), it would realize an $45,622,000 increase 
or enhancement of its spectrum holdings in this EA market. 

6. Effect ofReport and Order Upon Other 800 MHz Licensees‘ Spectrum 
Holdings 

Under the Report and Order, the Site Channels held by other Non-Nextel 
Control Group licensees in the General Category Channels (Channels 1-150) and in the 
Upper 200 Channels would move to the eighty (80) Lower 80 Channels to be vacated by 
the NCG. In this EA market, other Non-Nextel licensees hold forty-one (41) General 
Category Site Channels. Other Non-Nextel licensees hold two hundred twenty-one (221) 
Site Channels in the Upper 200 Channels?’ According to the Report and Order, these 
Site Channels would receive comparable facilities and their present geographic 
“footprint.” A total of two hundred sixty-two (262) General Category and Upper 200 
Site Channels therefore would be moved into eighty (80) Lower 80 Channels to be 
vacated by Nextel on a geographic “footprint” basis. Nextel’s Lower 80 Channels cover 
an average of 75.85% of the EA market’s population. If the average “footprint” of the 
General Category and Upper 200 Site Channels is comparable to or greater than Nextel’s 
Lower 80 Channels to be vacated, insufficient spectrum would be available to 
accommodate the movement of the Site Channels held by Non-Nextel licensees in this 
EA market?’ 

7. Effect ofAdoption ofpreferred’s Improvements. 

If the FCC determines to adopt Preferred’s Improvements set forth in the 
Overview to this accompanying comment, Channels 1-25 of the General Category EA 
Authorizations held by Preferred would move to Channels 576-600 of the Upper 200 
Channels held by Nextel, and available to be vacated, on an EA market wide Clean 1 : 1 
basis. However, in this EA market Nextel does not hold such Upper 200 Channels. 

this EA market. By contrast, Preferred and North Sight Communications, Inc. would 
experience a decrease in their Total, Clean and MHflop Equivalent Spectrum. 
70 See n. 16 supra. 
7’ Seen. 17 supra. 
72 See id. If southern’s General Category and Lower 80 EA- and Site-Licensed Channels 
and BILT Channels move into the new Cellular Block, it would vacate 93 Interleave 
Channels thereby fieehg up suMicient spectrum to accommodate the General Category 
and Upper 200 Site Channels of other licensees. 
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Preferred therefore would elect to move its twenty-five (25) General Category EA 
Channels to the 1.9 GHz band on an EA market wide Clean 1:l basis. Preferred’s 
remaining one hundred (100) General Category EA Channels would move to Channels 
601 -700 of the former NPSPAC Channels on an EA market wide Clean 1 : 1 basis. North 
Sight’s ten (10) Lower 80 Site Channels would move to the 1.9 GHz band on a Clean 1 : 1 
basis 

Under Preferred’s Improvements, Nextel would move twenty (20) of its 
twenty-five (25) General Category EA Channels to the former NPSPAC Channels on an 
EA market wide Clean 1: 1 basis. 

Under such approach, Nextel’s five (5) remaining General Category EA and 
eighty (80) Lower 80 EA Channels would move to the 1.9 GHz band on an EA market 
wide Clean 1 : 1 basis. Nextel does not hold any General Category Site Channels or BILT 
Channels in this EA market. Nextel therefore would hold eighty-five (85) Channels, or 
4.25 MHz, rather than the nationwide “running average” of 4.5 MHz of such 1.9 GHz 
band spectrum on an EA market wide and Clean basis as replacement spectrum for its 
vacated 800 h4Hz band spectrum. 

Under Preferred’s Improvements, in this EA market the FCC would award the 
remaining eighty (80) Channels or 4.0 M H z  of 1.9 GHz band spectrum by a private sale 
or other means. However, unlike under the Report and Order, Preferred’s Improvements 
would expand the eligibility to participate in the allocation of such 1.9 GHz band 
spectrum to the entire class of General Category and Lower 80 EA licensees whose EA- 
and Site-Licensed Spectrum was moved and modified in this proceeding. Licensees 
within such class who would forego reimbursement of their own relocation costs, such as 
Nextel Partners apparently is willing to do, would be entitled to receive an allocation of 
1.9 GHz band spectrum on an EA market wide and Clean basis. Preferred already has 
indicated in several previous fdings that it would be willing to forego reimbursement of 
its relocation costs in exchange for an allocation of 1.9 GHz band spectrum in the EA 
markets in which it holds EA Authorizations. Preferred would seek an allocation of the 
eighty (80) Channels or 4.0 MHz of 1.9 GHz band spectrum in this EA market. Such 
award of 1.9 GHz band spectrum would not violate the otherwise mandatorily 
competitive bidding provisions of Section 3096) since the Commission has the authority 
under Section 309(j)(6)(E) to avoid mutual exclusivity and would not violate the FCC’s 
statutory mandates to maintain regulatory parity and promote competition. 

8. Conclusion. 

Under the Report and Order’s approach, the NCG experiences an increase in 
its both its Total Spectrum and MHzPops Equivalent or Clean Spectrum in this EA 
market. With Nextel’s vacating nineteen (16) channels in the Upper 200 Channels in the 
new Cellular Block, it would hold three hundred twenty-three (323) (16.15 MHz) total 
and two hundred ninety-seven (297) M W o p s  Equivalent 800 MHz and 1.9 GHz band 
channels (14.88 MHz) as compared to its present two hundred nineteen (219) Total and 
one hundred five (105) MHz/Pops Equivalent Channels. According to the Report and 
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Order, the value of the 800 MHz and 1.9 GHz band spectrum the Nextel Control Group 
would receive in this EA market would exceed the value of the 800 MHz band spectrum 
it would vacate by $85,945,000 (the value of the spectrum Nextel would receive would 
be determined by multiplying 4,000,000 Pops (2003 figure) by (a) 16.15 MHz of 800 
M H z  and 1.9 GHz Band Spectrum; the resulting figure of 64,600,000 is then multiplied 
by (b) $1.70 per MHdPop producing a figure of $109,820,000; the value of the spectrum 
Nextel would vacate would be determined by multiplying the Pops figure by (a) 3.05 
MHz of 800 MHz Band Spectrum (Interleave Channels) and (b) .8 MHz of 800 MHz 
Band Spectrum (Upper 200  channel^)'^; the resulting figures of (a) 12,200,000 and (b) 
3,200,000 are then multiplied respectively by (a) $1.4875 per MHzPop and (b) $1.70 per 
MHz/Pop producing a figure of $23,875,000; the difference between $109,820,000 and 
$23,875,000, or $85,945,000 would be the amount of Nextel’s spectrum enhancement in 
this EA market. 

Absent an allocation of 1.9 GHz band spectrum, the Nan-Nextel EA Licensee 
in this EA market experiences a decrease in Total Channels from three hundred (300) to 
two hundred forty-seven (247). Preferred’s MHz/Pops Equivalent Spectrum decreases 
from one hundred ninety-six (196) Channels (9.88 MHz) to one hundred eighty-four 
(184) Channels (9.22 MHz). 

Under the Report and Order’s pro rata allocation approach, Preferred would 
lose one hundred eighteen (118) Total Channels (5.90 MHz). According to the Report 
and Order, such Spectrum would have a value of $1.70 MHzPop or $40,120,000. 
Arguably, the difference of $40,120,000 is the amount of Preferred’s loss in spectrum or 
spectrum rights that effectively were transferred to the NCG, which received one hundred 
thirty (130) additional Channels of MHzPops Equivalent Spectrum, slightly more than 
the one hundred eighteen (1 18) such Channels Preferred would be denied by the Report 
and Order’s impermissible discriminatory movement methodology. Preferred maintains 
that this uncompensated loss, and spectrum enhancement to the Nextel Control Group, 
represents a portion of Nextel’s promised contribution of to defray the total relocation 
costs. 

Preferred would maintain that the Report and Order’s pro rata allocation 
approach as set forth in paragraph 168 and note 444 violates the Due Process, Equal 
Protection and Takings Clauses of the Fifth Amendment to the U.S. C~nsti tution~~ and 
the FCC’s statutory mandate to maintain regulatory parity and promote ~ompetit ion.~~ 

73 These figures would include the sixty-one (61) Clean Interleave Channels (Lower 80 
and BILT) and sixteen (16) Clean Upper 200 Channels to be vacated by Nextel. 
l4 See n. 10 supra. 
75 See n. 11 supra. 
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10.4 I 268.47 I 

e. Spectrum Holdings in the Staunton, Virginia-West Virginia EA Market. 

As set forth in the Chart immediately below, Nextel Partners holds no General 
Category EA-Licensed fkequencies. It does hold one hundred thirty-five (135) General 
Category Site-Licensed Frequencies with footprints that cover an average of 32% of the 
total Staunton EA Market population or a M W o p s  equivalent of forty-three (43) 
channels. Likewise, due to its seventy (70) Lower 80 EA frequencies covering an average 
of 99.73% of this EA market’s total population, Nextel Partners would hold the MHflops 
equivalent of seventy (70) Channels. Its nine (9) Lower 80 Site-Licensed eequencies cover 
an average of 22.73% of the population or a MHdPops equivalent of two (2) channels. 
Nextel Partners also holds thirty-five (35) B/ILT Site-Licensed flequencies covering an 
average of 35.53% of the population or a MWPops equivalent of twelve (12) channels. In 
this EA market Nextel Partners therefore holds a MHzRops equivalent of one hundred 
twenty-seven c h e l s  (6.35 MHz) of spec- below 861.0125 MHz. 

MARKET BEA016 STAUNTON, VA-WV EA MARKET 
NEXTEL PARTNERS CHANNELS SUMMARY ARClPCSl 

i 
p z i - - l  
r x i q  
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1. Report and Order’s Movement Methodology: (a) move the Nextel Control 
Groups General Category EA- and Site-Licensed Spectrum to the new 
Cellular Block on an EA market wide Clean I : 1  basis; (b) credit Nextel with a 
nationwide “running average” of the General Category, Interleave and 
Lower 80 Channels vacated by it, Nextel Partners and licensees which have 
executed a management or purchase option agreement with it and modifi 
such spectrum by reassigning to Nextel 4.5 MHz of 1.9 GHz band spectrum; 
(c) move the Non-NCG ‘s EA and Cellular-architecture Systems Site 
Licensees’ EA-Licensed Spectrum to the new Cellular Block on an EA market 
wide, Clean I t 1  basis; however such Licensees ’ Site-Licensed Spectrum 
would move to the new Cellular Block on such basis only if(1) it is located in 
an EA market in which such Licensee holds an EA Authorization and (2) the 
Non-Nextel Control Group EA or Cellular-architecture System Site Licensee 
is using such Site-Licensed Spectrum as part of a Cellular-architecture System 
as of the date of the publication of the Report and Order in the Federal 
Register. 

Due to the presence of site-specific incumbents and EA licensees, Nextel 
Partners holds one hundred twenty-seven (127) MHflops Equivalent Lower 230 
Channels. Upon their movement under the Report and Order, Nextel Control group 
would be allocated two hundred forty-nine (249) Channels on a Clem basis, a net gain of 
one hundred twenty-two (122) MHflops Equivalent Channels. As noted in Preferred’s 
Ex Parte Presentation fied on March 2, 2004, this result appears to belie the oft-repeated 
argument by the Consensus Parties that their Proposal involves only a “Hz-for-kHz 
exchange” or “replacement ~pectrum.”’~ As noted above, under the Report and Order, 
this result will hold true in a majority of the 175 EA markets?’ 

Since the Report and Order moves spectrum on a Total, rather than upon a 
MHflops Equivalent basis, it moves one hundred twenty (120) of Nextel Partners’ one 
hundred forty-three (143) General Category Site Channels to the former NPSPAC 
Channels. Its remaining fifteen (15) General Category Site Channels, seventy (70) Lower 

See n. 4 supra. Interestingly enough, in this EA market, Preferred’s MHdPops 
Equivalent Spectrum figure of 16.40 MHz approximates equals Nextel’s published Total 
S ectrum figure of 18.10 MHz for the city of Charlottesville, Virginia. 

16 

7 7  See n. 5 supra. 
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80 EA-Licensed Channels, nine (9) Lower 80 Site Channels and thirty-five (35) BILT 
Channels would be reassigned an identical number of frequencies in the 1.9 GHz band. 

2. Allocation of 1.9 GHz Band Spectrum. 

a. Version 1: Exclusively to Nextel. 

Under the Report and Order, therefore, the Nextel would be allocated one 
hundred twenty-nine (129) Channels (6.45 MHz) of 1.9 GHz band spectrum solely as the 
result of its 800 MHz band movement methodology of Nextel Partners’ Spectrum. 
Pursuant to the Report and Order, the FCC would sell 3.55 M H z  of the 10 MHz of the 
1.9 GHz band spectrum in this EA market to Nextel in exchange for (1) Nextel’s 700 
MHz Guard Band holdings unrelated to any reorganization of the 800 M H z  band; (2) 
secured promise to pay the total 800 MHz band relocation costs; and (3) promise to pay 
its pro rata share of UTAM and all of the BAS licensee relocation costs in the 1.9 GHz 
band apparently was believed necessary by the Commission to avoid (1) connecting the 
award of 1.9 GHz band to the movement and modification of the 800 M H z  EA- and Site- 
Licensed Spectrum of General Category and Lower 80 EA licensees (2) triggering the 
otherwise mandatory competitive bidding provisions of Section 309(j) by providing a 
basis for the FCC’s limiting the participation in the allocation of the 1.9 GHz band 
spectrum to only Nextel. 

Pursuant to its Section 3 16 modification authority, in this EA market the FCC 
would allocate 6.45 M H z  of 1.9 GHz band spectrum to Nextel to replace Nextel Partners’ 
already-existing 800 MHz band spectrum. Since Nextel does hold any 800 MHz EA- or 
Site-Licensed Spectrum in this EA market, the award of such 1.9 GHz band spectrum in 
this EA therefore clearly would involve the issuance of an “initial” license by the 
Commission implicating the competitive bidding provisions of Section 309(j).” Under 
Sections 316, 301, 303 and 3096)(6)(E), the Commission maintains in the Report nnd 
Order that it has the discretion to determine that it better serves the public interest to 
allow Nextel to purchase 6 MHz of the 1.9 GHz band spectrum free from the filing of 
competing license appli~ations?~ While this position appears meritorious if the FCC 
were allocating this remaining 1.9 GHz band spectrum to the class of licensees whose 
spectrum holdings were being modified and moved4eneral Category and Lower 80 
EA licensees, it clearly violates the Commission’s statutory mandates under the to 
maintain regulatory parity and promote competition” and the competitive bidding 
provisions of Section 309(#’ by restricting participation in such allocation to a single 
entity within such class of licensees?’ 

b. Version 2: Exclusively to Nextel Partners. 

l8 See n. I supra. 
See n. 8 supra. 
See n. 9 supra. 
Seen. IO supra. 
See n. I 1 supra 
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In paragraph 325 and footnote 743 of the Report and Order, the Commission 
recognizes that Nextel Partners is vacating 800 MHz band spectrum in the seventy-one 
(71) EA markets in which it, rather than Nextel, holds 800 MHz EA- and Site-Licensed 

to a telephonic inquiry from a representative of A.R.C., Inc. and Coastal SMR Network, 
LLC (“A.R.C., Inc. Representative”), a Commission staff member in the Wireless 
Telecommunications Bureau (“WTB”) informed the A.R.C., Inc. Representative that the 
FCC would allocate the 1.9 GHz band spectrum on an EA market, rather than a 
nationwide, basis. The WTB staff member then informed the A.R.C., Inc. representative 
that the Commission would allocate the 1.9 GHz band spectrum to Nextel Partners in the 
seventy-one (71) EA markets in which it holds 800 MHz EA- and Site-Licensed 
Spectrum as a replacement of that spectrum to be reassigned and modified under the 
Report and Order. 

Spectrum and participating in the 800 MHz realignment along with Nextel. In response 

Under this approach, Nextel Partners would be allocated one hundred twenty- 
nine (129) channels (6.45 MHz) of 1.9 GHz band spectrum solely as a result of the 
Report and Order’s 800 MHz band movement methodology of its 800 MHz spectrum. 
Pursuant to such approach, presumably the FCC would sell the 3.55 MHz “excess” 1.9 
GHz band spectrum over that which is needed to replace Nextel Partners’ vacated and 
modified 800 MHz band spectrum to Nextel Pa1tners.8~ However, it is far from clear 
what, if any, consideration Nextel Partners is providing to acquire such 1.9 GHz band 
spectrum other than its promise to forego reimbursement of its relocation c0sts.8~ 

Pursuant to its Section 3 16 modification authority, in this EA market the FCC 
would allocate 6.45 MHz of 1.9 GHz band spectrum to Nextel Partners to replace its 
already-existing 800 M H z  band spectrum. The award of such 1.9 GHz band spectrum in 
this EA therefore clearly would not involve the issuance of an “initial” license by the 
Commission implicating the competitive bidding provisions of Section 309(j).85 Under 
Sections 316, 301, 303 and 309(j)(6)(E), the Commission maintains in the Report and 
Order that it has the discretion to determine that it better serves the public interest to 
allow Nextel Partners to purchase 3.15 MHz of the 1.9 GHz band spectrum free from the 
filing of competing license While this position appears meritorious if the 
FCC were allocating this remaining 1.9 GHz band spectrum to the class of licensees 
whose spectrum holdings were being modified and moved4eneral Category and Lower 
80 EA licensees, it clearly violates the Commission’s statutory mandates under the to 

~ 

83 This result is far from clear from a careful reading of the Report and Order. Another 
interpretation is that the FCC would sell such “excess” 1.9 GHz band spectrum 
exclusively to Nextel for the consideration set forth in section 2. a. above. 

This exclusive sale of the “excess”l.9 GHz band spectrum to Nextel Partners for 
consideration less than the value of such spectrum arguably would be prohibited by the 
Miscellaneous Receipts Act, 
Presentation, June 30,2004. 

See n. I supra. 
86 See n. 8 supra. 

84 

. See generally, Verizon Wireless, Ex Parte 
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maintain regulatory parity and promote competition8’ and the competitive bidding 
provisions of Section 309(j)88 by restricting participation in such allocation to a single 
entity within such class of licensees.89 

3. Effect ojReport and Order Upon Nextel’s or Nextel Partners’ Total and Clean 
Spectrum. 

a. Version 1: Exclusively to Nextel 

Under the Report and Order’s general approach, in the Staunton, Virginia- 
West Virginia EA market, Nextel would increase its Total, MHziPops Equivalent and EA 
Wide Spectrum from 0 to 10 MHz. 

b. Exclusively to Nextel Partners 

Pursuant to paragraph 325 and footnote 743 of the Report and Order, in 
the Staunton, Virginia-West Virginia EA market, Nextel Partners considerably increases 
its Total Spectrum from 22.45 MHz to 26.00 MHz, its MHz/Pops Equivalent Spectrum 
from 16.25 MHz to 26.00 M H Z ,  and its EA Wide Spectrum from 13.50 MHz to 26.00 
MHz.9’ These spectrum increases occur because the Report and Order’s (a) 800 M H z  
band movement methodology discussed immediately above and @) the exclusive 
allocation to Nextel Partners of 10 M H z  of 1.9 GHz band spectrum. 

(4) Increase in Value of Nextel S or Nextel Partners’ Spectrum Holdings (800 
MHz and 1.9 GHz Band Spectrum). 

According to the Report and Order, the present average fair market value of 
Nextel Partners’ 800 MHz band spectrum to be exchanged as part of the Consensus 
Parties’ movement methodology is $1.61 MHz/Pop?l The FCC further determined that 

87 See n. 9 supra. 
88 Seen. 10 supra. 
89 See n. 1 1 supra 
90 With the movement of Preferred’s and A.R.C., Inc.’s EA-Licensed Spectrum into the 
one hundred sixty (160) Upper 200 Channels to be vacated by Nextel Partners, its Total 
and MHzPops Equivalent Spectrum set forth immediately above would be reduced by 
8.00 MHz. Nextel Partners therefore would hold 14.85 MHz of Total, 8.40 MHz Clean 
or MHzE’ops Equivalent and 5.50 MHz Cellular Spectrum in this EA market. Since the 
Report and Order allocates the 10 MHz of 1.9 GHz band spectrum exclusively to Nextel, 
it would increase its Total, Clean or MHz/Pops Equivalent and EA Wide Spectrum from 
zero to 10 MHz. Presumably, in such event, Nextel would be considered to have been 
issued an “initial” license under any standard. 

See n. 13 supra. 91 
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the present the fair market value of the 800 MHz and 1.9 GHz band spectrum Nextel 
would receive in exchange therefor would be $1.70 MHz/p~p.~* 

Applying these figures to the Staunton, Virginia-West Virginia EA market, 
the present value of Nextel Partners’ 800 MHz band spectrum to be exchanged under the 
Report and Order would be determined by multiplying Nextel Partners’ one hundred 
twenty-seven (127) Channels, or 6.35 MHz of MHflops Equivalent Spectrum, by the 
EA market’s total population of 334,087 (2003 Pops) and then multiplying the resulting 
figure of 2,121,452 by $1.61 MHflop. The resulting figure of $3,415,538 would be the 
present value of the 800 MHz band spectrum Nextel Partners would exchange in this EA 
market under the Report and Order. However, since under the Report and Order’s 
movement methodology, the NCG’s EA- and Site-Licensed Spectrum moves on a Total 
Spectrum 1:l basis, rather than upon a MHzPops Equivalent basis, and the FCC 
allocates all 10 MHz of 1.9 GHz band spectrum exclusively to either Nextel (Version 1) 
or Nextel Partners (Version 2) by a private sale, the Nextel Control Group would receive 
a total of three hundred twenty (320) Clean 800 MHz (120 Channels in the former 
NF’SPAC Channels) and 1.9 GHz band Channels (200 such Channels), or 16.00 MHz of 
such Spe~trum.9~ 

Pursuant to the Report and Order, the fair market value of this Spectrum 
would be determined by multiplying 16 MHz of Clean Spectrum by the EA market’s total 
population of 334,087, and then multiplying the resulting figure by $1.70 MHflop. The 
resulting figure of $9,087,166 would be the fair market value of the Clean Spectrum the 
Nextel Control Group would receive under the Report and Order. The $5,671,628 
difference in the fair market values of the spechum to be exchanged under the Report and 
Order arguably is the amount of the NCG’s 800 MHz band spectrum enhancement. 

5. Effect of Report and Order Upon Non-Nextel EA and Cellular-architecture 
Site Licensees’ Spectrum Holdings. 

Preferred holds one hundred fifty (150) General Category EA Channels (7.50 
M H z )  in this EA market. Due to the presence of site-specific incumbents, Preferred’s 
Channels cover 68.33% of this EA market’s total population. Preferred therefore holds 
eighty-seven (102) MHzPops Equivalent Channels. A.R.C., Inc. holds ten (10) Lower 
80 EA Channels. Due to the presence of site-specific incumbents, A.R.C., Inc.’s 
Channels cover -.-% of this EA market’s total population. 

Under paragraph 163 of the Report and Order, Preferred’s and A.R.C., Inc.’s 
EA- Licensed Spectrum would move to the new Cellular Block on an EA market wide, 
Clean 1 : 1 basis. These Channels presumably would move to Nextel Partners’ Upper 200 

92 Seen. 14 supra. 
93 Although the Report and Order is somewhat unclear on this point, it would appear that 
Nextel Partners would be allocated the one hundred twenty (120) Channels in the former 
NPSPAC Channels and Nextel would be awarded the 10 MHz in the 1.9 GHz band. 
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EA Channels beginnin with Channel 401. Nextel Partners would retain Channels 561- 
600 in this EA Market. $4 

Under the Report and Order, the value of this 800 MHz band spectrum vacated 
by Nextel Partners would be determined by multiplying its one hundred sixty (160) 
channels (8 MHz)  by the EA market’s total population of 334,087 (2003 Pops) and then 
multiplying the resulting figure of 2,672,696 by $1.70 MHdPop. The resulting figure of 
$4,543,583 would be the present value of the 800 MHz band spectrum in the Upper 200 
Channels Nextel Partners would vacate to facilitate the movement of the EA- and Site- 
Licensed Spectrum held by the Non-Nextel Licensees in this EA market. 

6. Effect of Report and Order Upon Other 800 MHz Licensees’ Spectrum 
Holdings. 

Under the Report and Order, the Site Channels held by other Non-Nextel 
Control Group licensees in the General Category Channels (Channels 1-150) and in the 
Upper 200 Channels would move to the seventy (70) Lower 80 EA Channels, nine (9) 
Lower 80 Site Channels and thirty-five (35) BILT Channels and to be vacated by the 
NCG. In this EA market, other Non-Nextel licensees hold twenty-two (22) General 
Category Site Channels. Other Non-Nextel licensees hold sixteen (16) Site Channels in 
the Upper 200 Channels.95 According to the Report and Order, these Site Channels 
would receive comparable facilities and their present geographic “footprint.” A total of 
thirty-eight (38) General Category and Upper 200 Site Channels therefore would be 
moved into seventy (70) Lower 80 EA Channels and forty-four (44) Lower 80 Site and 
BILT Channels and to be vacated by Nextel on a geographic “footprint” basis. Nextel’s 
Lower 80 Channels cover an average of 99.73% of the EA market’s population. In this 
EA market even if the average “footprint” of the General Category and Upper 200 Site 
Channels is comparable to or greater than Nextel’s Lower 80 Channels to be vacated, 
sufficient spectrum would be available to accommodate the movement of the Site 
Channels held by Non-Nextel licensees in this EA market?6 

7. Effect ofAdoption of Preferred’s Improvements. 

If the FCC determines to adopt Preferred‘s Improvements set forth in the 
Petition for Reconsideration, Channels 1-25 of the General Category EA Authorizations 
held by Preferred would move to Channels 576-600 of the Upper 200 Channels held by 
Nextel Partners, and available to be vacated, on an EA market wide Clean 1 : 1 basis. One 
hundred twenty (120) of Preferred’s remaining one hundred twenty-five (125) General 
Category EA Channels would move to Channels 601-720 of the former NPSPAC 
Channels on an EA market wide Clean 1: 1 basis. Preferred’s “excess” five (5) General 
Category EA Channels would move to the 1.9 GHz band on an EA market wide Clean 
1 : 1 basis. 

94 See n. 15 supra. 
95 See n. 11 supra. 
96 See id. supra. 
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Under Preferred’s Improvements, A.R.C.’s ten (10) Lower 80 EA Channels 
would move, at its election, either to the Upper 200 Channels beginning with Channel 
570 and moving downward to Channel 561, or the 1.9 GHz band on an EA market wide 

A.R.C. would elect to move its Lower 80 EA Channels to the Upper 200 Channels 
beginning with Channel 570. 

Clean 1:1 basis. For purposes of this Petition for Reconsideration, Preferred assumes that 

Under such approach, Nextel Partners’ seventy (70) Lower 80 EA Channels 
would move to the 1.9 GHz hand on an EA market wide Clean 1:l basis. Nextel 
Partners’ General Category, Lower 80 and BDLT Channels in this EA market would 
move on a W P o p s  Equivalent basis to the 1.9 GHz band. Nextel Partners therefore 
would hold seventy (70) Channels, or 7.00 MHz, rather than the nationwide “running 
average” of 4.5 MHz of such 1.9 GHz band spectrum on an EA market wide and Clean 
basis as replacement spectrum for its vacated 800 M H z  band spectrum. 

Under heferred’s Improvements, in this EA market the FCC would award the 
remaining sixty-three (63) Channels or 3.15 MHz of 1.9 GHz band spectrum by a private 
sale or other means. However, unlike under the Report and Order, Preferred’s 
Improvements would expand the eligibility to participate in the allocation of such 1.9 
GHz band spectrum to the entire class of General Category and Lower 80 EA licensees 
whose EA- and Site-Licensed Spectrum was moved and modified in this proceeding. 
Licensees within such class who would forego reimbursement of their own relocation 
costs, such as Nextel Partners apparently is willing to do, would be entitled to receive an 
allocation of 1.9 GHz band spectrum on an EA market wide and Clean basis. Preferred 
already has indicated in several previous filings that it would be willing to forego 
reimbmement of its relocation costs in exchange for an allocation of 1.9 GHz band 
spectrum in the EA markets in which it holds EA Authorizations. Preferred would seek 
an allocation of the sixty-three (63) Channels or 3.15 MHz of 1.9 GHz band spectrum in 
this EA market. Such award of 1.9 GHz band spectrum would not violate the otherwise 
mandatorily competitive bidding provisions of Section 3090) since the Commission has 
the authority under Section 309(i)(6)(E) to avoid mutual exclusivity and would not 
violate the FCC’s statutory mandates to mahtain regulatory parity and promote 
competition. 

8. Conclusion 

a. Version 1: Exclusively to Nextel. 

Under the Report and Order’s general approach (Version l), the Nextel 
Partners experiences a decrease in its Total and Clean or MHzPops Equivalent Spectrum 
in this EA market. With Nextel Partners’ vacating one hundred sixty (160) channels in 
the Upper 200 Channels in the new Cellular Block, it would hold one hundred sixty (1 60) 
(8 M H z )  as compared to its present four hundred fifty-seven (457) Total Channels (22.85 
MHz).  Its Clean or MHzPops Equivalent Spectrum would decrease from three hundred 
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twenty-eight (328) (16.4 MHz) to one hundred sixty (160) (8 MHz). Nextel apparently is 
allocated the 10 MHz of 1.9 GHz band spectrum.9’ 

b. Version 2: Exclusively to Nextel Partners. 

Pursuant to paragraph 325 and footnote 743 of the Report and Order, 
Nextel Partners experiences an increase in its Total and MHdPops Equivalent Spectrum 
and a slight decrease in its EA Wide Spectrum in this EA market. With Nextel Partners’ 
vacating one hundred sixty (160) channels in the Upper 200Channels in the new Cellular 
Block, it would hold one hundred sixty (160) (8 MHz) as compared to its present four 
hundred fifty-seven (457) Total Channels (22.85 MHz) in the 800 MHz band. Its 
MHzE’ops Equivalent Channels also would decrease from three hundred twenty-eight 
(328) (16.4 MHz) to one hundred sixty (160)(8 MHz). However, since under this 
approach (Version 2) Nextel Partners exclusively would be allocated the 10 MHz of 1.9 
GHz band spectrum, its decrease in Total and MHziPops Equivalent Spectrum would be 
lessened by the replacement of two hundred (200) channels of such Spectrum by the 
exclusive award of 1.9 GHz band spectrum. 

Under this approach, Nextel Partners’ EA Wide Spectrum would be 
decreased from two hundred seventy (270) channels (13.5 MHz) to two hundred forty 
(240) channels (12 MHz). 

According to the Report and Order, the value of the 800 MHz and 1.9 GHz 
band spectrum the Nextel Control Group would receive in this EA market would exceed 
the value of the 800 MHz band spectrum it would vacate by $1,036,506 (the value of the 
spectrum Nextel Partners and/or Nextel would be received would be determined by 
multiplying 334,087 Pops (2003 figure) by (a) 13.5 MHz of 800 M H z  and 1.9 GHz Band 
spectrum; the resulting figure of 4,510,175 is then multiplied by (b) $1.70 per MHzE’op 
producing a figure of $7,667,297; the value of the spectrum Nextel Partners would vacate 
would be determined by multiplying the Pops figure by (a) 4.20 MHz of 800 MHz Band 
Spectrum (Interleave Channels) and (b) 8 MHz of 800 MHz Band Spectrum (Upper 200 
Channels)98; the resulting figures of (a) 1,403,165 and (b) 2,672,696 are then multiplied 
respectively by (a) $1.4875 per M W o p  and (b) $1.70 per MHzE’op producing a figure 
of $6,630,791; the difference between $7,667,297 and 6,630,791, or $1,036,506 would be 
the amount of Nextel Partners’ andor Nextel’s spectrum enhancement in this EA market. 

97 Contra Report and Order, at 7 325 & n. 743. As noted above, the Wireless 
Telecommunications Bureau staff has indicated to A.R.C., Inc. that the Commission will 
allocate 1.9 GHz Band Spectrum on an EA market basis as replacement spectrum for the 
800 M H z  Band Spectrum to be vacated by either Nextel or Nextel Partners. As a result, 
Nextel Partners, rather than Nextel would be allocated 10 MHz of 1.9 GHz Band 
Spectrum in the seventy-one (71) EA markets, in which it, rather than Nextel, holds 800 
MHz Band Spectrum. 
98 These figures include the eighty-four (84) Clean or MHzE’ops Equivalent Interleave 
Channels’ Spectrum (Lower 80 and BILT Channels) and one hundred sixty (160) EA 
market wide Clean Upper 200 Channels to be vacated by Nextel Partners. 
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Preferred's Clean Spectrum in this EA market increases from eighty-seven 
(87) Channels (4.35 MHz) to one hundred fifty (150) Channels (7.50 MHz). A.R.C., 
Inc.'s Clean Spectrum in this EA market from - Channels (._ M H z )  to ten (IO) 
Channels (0.5 MHz). Since their EA-Licensed moves on a Total, rather MHzmops 
Equivalent Channels basis, these Licensees' Total Channels remain unchanged. 

NEXTEL PARTNERS 
AFTER REBANDING 

NEXTELPARTNERSBEFOREANDAFTER 
PICTURE 

NEXTEL PARTNERS 
AFTER REBANDING- 

ARClPCSl 

NEXTELPARTNERSBEFOREANDAFTER 
PICTURE 

5 1  



PREFERRED 8 A.R.C., INC. BEFORE AND AFTER 
DICTIIRF . .-. -..- 

f. Conclusion. 

As applied to the spectrum holdings in many of the EA markets in which Nextel 
or Nextel Partners shares EA-Licensed Spectrum with one or more Non-Nextel EA 
licensees or Cellular-architecture System licensees, the Report and Order clearly fails 
legally, practically and mathematically both with and without the pro rata distribution 
approach set forth in footnote 444 to paragraph 168. 

1. With Pro Rata Distribution Approach 

The Report and Order is unclear whether the pro rata distribution approach 
set forth in paragraph 168 and footnote 444 applies only to EA markets in which (1) 
Nextel and a Non-Nextel EA licensee already operate Cellular-architecture Systems in 
the ESMR portion of the band or (2) Nextel otherwise holds insufficient Upper 200 EA 
Channels to accommodate the movement of the Non-Nextel EA or Cellular-architecture 
System licensee's EA- and Site-Licensed Spectrum or is generally a~plicable.9~ As noted 
above, the pro rata distribution approach serves to reduce the Total EA and Site 
Channels of Non-Nextel Licensees in markets in which Nextel or Nextel Partners shares 
EA-Licensed and/or Site-Licensed Spectrum with one or more Non-Nextel Licensees 
while generally maintaining the NCG's Total Spectrum and considerably increasing its 
Clean or MHz/pops Equivalent Spectrum.'oo 

99 See Report and Order, at 7 168 & n. 444. 
loo Since the Report and Order allocates the Nextel Control Group the 6 MHz in the new 
Cellular Block comprising the former NPSPAC Channels and the 10 MHz in the 1.9 GHz 
band, the NCG would experience a considerable loss of Total Channels only in EA 
markets in which Non-Nextel EA and Cellular-architecture System Site licensee(s) hold 
more than 200 Channels. As noted above, even in these EA markets, Nextel considerably 
would increase its Clean or MHz/pops Equivalent Spectrum. However, the Commission 
seemingly indicates in 7 164 that the pro rata distribution approach is applicable in EA 
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By improperly moving Site-Licensed Spectrum on a Total Channels, rather 
than upon a Clean Spectrum or MHz/Pops Equivalent basis,”’ the Report and Order 
creates an artificial spectrum “logjam” in many of the one hundred eighteen (1 18) EA 

Spectrum. The Report and Order then seeks to resolve its mathematical quandary by 
limiting the number of Total Channels a Non-Nextel EA licensee or Cellular-architecture 
System licensee may hold in a particular EA market even though Nextel holds a 
nationwide “running” average of 3.3 MHz of 700 MHz Guard Band spectrum and is 
allocated a nationwide 10 MHz license in the 1.9 GHz band.’’* 

markets in which Nextel or Nextel Partners share EA- (and occasionally Site-Licensed) 

The Consensus Parties’ Proposal sought to discriminate between the Nextel 
Control Group and Non-Nextel EA licensees by conditioning the movement of the 
latter’s EA authorizations upon satisfaction of the two prongs of the Cellular Deployment 
Test. Upon meeting one of such prongs, a Non-Nextel EA licensee’s EA Authorizations 
would move into the new Cellular Block only upon a geographic “footprint” basis. As 
pointed out in Preferred’s Ex Parte Presentations filed on March 2, 2004 and April 23, 
2004, such disparate treatment violated the Due Process, Equal Protection and Takings 
Clauses of the Fifth Amendment to the U.S. Constitution and the FCC’s statutory 
mandate to maintain regulatory parity and promote  omp petition.''^ 

The Report and Order abandoned the Cellular Deployment Test with respect 
to Non-Nextel EA licensee’s EA Authorizations. However, it effectively replaced the 
geographic “footprint” limitation in the Consensus Parties’ Proposal with a reduction of 
the Non-Nextel EA and Cellular-architecture System Site licensee’s Total Channels thus 
negatively impacting both spectrum rights purchased by a Non-Nextel EA licensee in 
FCC Auctions #34, #36 and #43.’04 

The Report and Order seeks to justify its application of the pro rata 
distribution approach by the reduction of the Nextel Control Group’s Total EA 
Channels.’’’ However, the Commission impermissibly discriminates against Non-Nextel 
EA, Cellulm-architecture System Site and other Site licensees with respect to several 
other issues including, but not limited to: 

(5) The FCC previously has granted Nextel and Nextel Partners a waiver so 
that their respective Site Channels construction deadline coincides with 

market in which two or more ESMR licensees already operate and each holds more 
Channels than can be accommodated by the movement to the one hundred twenty (120) 
Channels comprised of the former NPSPAC Channels (821-824 MHz/866-869 MHz). 
Io’ See Verizon Wireless m i t e  Paper, at pp. 11-12 & n. 49. 
‘‘’See id. 
IO3 See Preferred Communication Systems, Inc., Ex Parte Presentation, April 23,2004, at 
pp. 5-6; Preferred Communication Systems, Inc., Ex Parte Presentation, March 2, 2004, 
at pp. 37-38; n. 14 supra. 
IO4 See 47 C.F.R 5 90.683. 

See Report and Order, at 7 168 & n. 444. 
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such deadline for their respective EA Authorizations-December 20, 
2005;'06 however, with respect to Site Channels held by Non-Nextel EA 
licensees, the Report and Order such Channels to the ESh4R portion of the 
band only if the Non-Nextel EA licensees have constructed such Channels 
as part of a Cellular-architecture System by the date of the publication of 
the Report and Order in the Federal Register. No rationale is offered by 
the Commission to justify such discriminatory treatment that would appear 
similar to that barred by the D.C. Circuit Court of Appeals in the Fresno 
Mobile Radio case."' 

(6) In paragraph 163 of the Report and Order, the Commission further 
restricts the movement of Site-Licensed Spectrum held by Non-Nextel EA 
licensees to such Spectrum held in EA markets in which such licensees 
hold one or more EA Authorizations. No rationale is offered by the FCC 
for this restriction, which in certain cases may require a Non-Nextel EA 
licensee to deconstruct a Cellular-architecture System in markets in which 
it holds only Site licenses. 

(7) The FCC exclusively allocates the 10 MHz of 1.9 GHz band to Nextel 
regardless of its 800 MHz band spectrum holdings purportedly by a 
private sale rather than by modifying and reassigning the frequencies of 
General Category and Lower 80 EA Authorizations in each of the one 
hundred seventy-five (175) EA markets on an EA market wide Clean 1:l 
basis."' 

3 .  Without Pro Rata Distribution Approach 

The pro rata distribution approach apparently results fiom Nextel's objection 
to the costs of vacating its Upper 200 EA Channels on a Clean 1:l basis to accommodate 
the EA- and Site-Licensed spectrum holdings of Non-Nextel EA and Cellular- 
architecture System Site licensees.109 According to Nextel, vacating a considerable 
portion of its Upper 200 EA Channels in Southern's core markets would require it to 
construct numerous additional cell sites and expending several hundred million dollars in 
capital expenditures."o However, contrary to Nextel's contention in its June 14,2004 Ex 
Parte Presentation, it would vacate the vast majority of its Upper 200 EA Channels in 
only six (6) EA markets."' 

~~ 

See Nextel Partners, Inc., Form 10-K for the period ended December 31,2003, at pp. 
20-2 1. 
lo' See Report and Order, at 7 163; Fresno Mobile Radio, Inc. v. FCC, 165 F.3d 965 
(D.C. Cir. 1999). 
lo' See Report and Order, at 

'Io See id. 
'I1 Southern holds 257 or more Total Channels in the following EA markets: (1) Atlanta, 
Georgia-Alabama-North Carolina (260 Total Channels); (2) Huntsville, Alabama- 

31-35. 
See Nextel Communications, Inc., Ex Parte Presentation, June 14,2004, p. 4. 109 
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Ignoring the impermissible discrimination set forth above with respect to the 
treatment of Non-Nextel EA and Cellular-architecture System Site licensees’ spectrum 
holdings, the movement methodology set forth in paragraph 163 of the Report and Order 
provides a guide to resolving its legal, practical and mathematical infirmities encountered 
upon applying it to the license holdings in EA markets. As the Commission determined, 
EA authorizations should move into the ESMR portion of the band upon an EA market 
wide, Clean 1:l basis. Such movement should be based upon the type of license held 
rather than the identity of the licensee. 

As Preferred previously has noted, Site-Licensed Spectrum should be moved 
on a Clean or MHz/Pops Equivalent basis. Moving such Spectrum on a Total Channels 
or EA market wide Clean 1:l basis results in an unnecessary spectrum “logjam” in many 
of the one hundred eighteen (1 18) EA markets in which Nextel or Nextel Partners shares 
EA-Licensed Spectrum with Non-Nextel EA licensees. Moreover, such approach clearly 
conflicts with the competitive bidding provisions of Section 3096) and numerous FCC 
precedent.”’ Furthermore, such approach necessarily leads the Commission to 
impermissibly discriminate against Non-Nextel EA licensees, Cellular-architecture 
System Site and other Site licensees. 

However, Preferred maintaim that if the Site-Licensed Spectrum of the Nextel 
Control Group moves to the ESMR portion of the band on an EA market wide, Clean 1 : 1 
basis without regard to its construction status or market location, the Site-Licensed 
Spectrum of Non-Nextel EA licensees is required to be identically treated.Il3 Such 
treatment would allow Non-Nextel EA licensees to move Site-Licensed Spectrum it 
presently holds or acquires into the ESMR portion of the band if it constructs such 
Spectrum as part of a cellular-architecture system by the construction deadline for 
Nextel’s or Nextel’s Partners’ Site-Licensed Spectrum regardless of whether it holds an 
EA Authorization in the particular market. 

Tennessee (259 Total Channels); (3) Birmingham, Alabama (347 Total Channels); (4) 
Montgomery, Alabama (257 Total Channels); (5) Mobile, Alabama (313 Total 
Channels); and (6) Biloxi-Gulfport-Pascagoula, Mississippi. Assuming Southern’s 
General Category EA-and Site- Licensed Spectrum (and in certain EA markets several of 
its BILT Channels) moves into the former NPSPAC Channels in these EA markets, 
Southern would need 137-140 of Nextel’s or Nextel Partners’ Upper 200 EA Channels in 
four of these EA markets. Nextel or Nextel Partners would retain 60-63 Upper 200 EA 
Channels, its 900 MHz spectrum (nationwide “running” average of 3.3 MHz) and would 
be allocated exclusively 10 MHz of 1.9 GHz band spectrum or a total of 16-16.15 MHz 
of Clean or MHz/Pops Equivalent Spectrum. Even without the 900 MHz spectrum, 
Nextel’s Clean or MHz/Pops Equivalent Spectrum actually would increase in these four 
EA markets. 
‘ I 2  See Verizon Wireless white Paper, at pp. 4-16; Cellular Telecommunications & 
Internet Association, Ex Parte Presentation, December 4,2003, at pp. 3-4, 8-13. 

Failure to treat such Site-Licensed Spectrum identically to that held by the Nextel 
Control Group would violate the Commission’s statutory mandate to maintain regulatory 
parity and promote competition. 
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SCHEDULE 1 

NON-NEXTEL S M R ,  BILT AND 
PUBLIC SAFETY SITE LICENSES IN CHANNELS 1-150 

AND CHANNELS 401-600 



- 

NON-NEXTEL SMR, BlUT AND PUBLIC SAFETY SITE LICENSES IN CHANNELS 1-150 AND CHANNELS 401-600 



NON-NEXTEL SMR, BlUT AND PUBLIC SAFETY SITE LICENSES IN CHANNELS 1-150 AND CHANNELS 401-600 





NON-NEXTEL SMR, BlUT AND PUBLIC SAFETY SITE LICENSES IN CHANNELS 1-150 AND CHANNELS 401-600 

SEA Name 



SCHEDULE 2 

NEXTEL CONTROL GROW’S SPECTRUM ENHANCEMENT 
UNDER THE REPORT AND ORDER 



NU(TELSANDNEXIELPARTNERS'SPEC~UMENHANCEYENT 
UNDER REPORT AND W E R  







SCHEDULE 3 

NEXTEL CONTROL GROUP’S CLEAN SPECTRUM HOLDINGS 
IN CHANNELS 401-600 



NEXTEL CONTROL GROUP CLEAN SPECTRUM HOLDINGS IN CHANNELS 401-600 

Page 1 of3 



NEXTEL CONTROL GROUP CLEAN SPECTRUM HOLDINGS IN CHANNELS 401-600 

Page 2 of 3 



NEXTEL CONTROL GROUP CLEAN SPECTRUM HOLDINGS IN CHANNELS 401-600 

I I 4" I I U I  I I I " 
Total POp.AII Markets piGi5q 
Tot.1 Pop. M8jor Defkkncy Mahets 

Average All Markets I 1.632.430 I 28.73 I 1.52 I 0.01 I 26.73 I 8.16 I 13.65 I 46.55 I I 168.61 I 122.06 I 
Averaw MaIorDeRc1mcyMark.U I 1,607,215 I 44.05 I 0.53 I 0.00 I 75.00 I 18.50 I 5 0 . ~ 1  1u.oa I I 155.43 I 11.40 I 
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SCHEDULE 4 

SOUTHERN COMMUNICATIONS SERVICES, INC. 
SPECTRUM HOLDINGS 
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I 20 
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RECOMMENDED RECORD RETENTION SCHEDULE1* 

General HR Information 
Job descriptions 
Employee 
handbooks/manuals 

Hiring Documents 
0 Advertisementdjob posting 

Application (not hired) 

Certificate of age (minors) 

1-9 forms 

Interview notes 

ADA 

ADEA, AD& E.O. 11246; 
Title VII; Fair Labor 
Standards Act (FLSA) 
ADEA; ADA; E.O. 11246; 
Title VI1 
FLSA‘ 

Immigration Reform and 
Control AcUAmendments 
(IRCA) 

0 E.O. 11246 

All employers 
All employers 

0 All employers 

0 All employers 

0 All employers (if minors 
employed) 
All employers 

0 Federal contracthbcontract 
of $50,000 or more and 50 or 
more employees 

Permanent 
Permanent 

1 year; 2 years** 

3years 

1 year; 2 years**; 90 days 
for temporary job (ADEA) 

3 years after hire or 1 year 
after termination, whichever 
is later 
1 year; 2 years** 

’ 
FLSA. Employers are, however, required to keep records of the birth dates of employees under age 19. 

A certificate of age is recommended by the Department of Labor where an employer is uncertain about a minor applicant’s age, but the certificate is not required by the 
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RECOMMENDED RECORD RETENTION SCHEDULE1* 

Leave Documents 
t Family and Medical Leave 

(including related medical 
information) 

D Sick/disability leave 
Medical Information 
D Insurance information 
b Medical examinations/other 

medical information (non- 
FMLA) 
HIPAAprivacy 
documentation (training, 
complaint investigations, 
accountings, privacy policy 
and procedures) 

Pension Information 
ERISA plan descriptions/ 
summary annual reports 

Pension payments/records 
Pension plan documents 
Service/eligibility records 

Family and Medical Leave 
Act of 1993 (FMLA) 

D ADA; ADEA; E.0.11246; 
Title VI1 

D HIPAA Privacy Regulations 

ERISA 

m 50 or more employees within 
75 mile radius 

B All employers (ifbenefit offered) 

Employers who sponsor 
health plans with: 50 or more 
participants OR an 
administrator other than the 
employer that 
establishes/maintains the 
plan (regardless of # of 
participants) 

Employers with private 
pension and welfare plans 

3years 

1 year; 2 years** 

Length of employment + 3 years 

6years 

6 years (all records pertinent 
to covered plans) 

3 years alter death 
Permanent 
Permanent 

3 



of Illinois NK Erprnmefir 
d k c d  W&kP 

RECOMMENDED RECORD RETENTION SCHEDULEI* 

Safety Records 
Accident reports (Form 101) 

D Drug/alcohol testing reports 

1 Hazardous exposure/ 
(CDL drivers) 

monitoring reports (MSDS) 

Workers’ compensation 
D OSHA lOgS 

Salary Records 
rn Earnings records 

Payroll 
Timecarddsheets 

rn Gamishmentddeductiond 
assignments 
Withholdinglexemption 
certificates 

Occupational Safety and 1 or more employees 
Health Act (OSHA) (records to be kept where 10 

or more employees) 

drivers where CDL required 
0 Employers employing 

OSHA 

OSHA 1 1 or more employees 
Illinois Workers’ 

Syears 

5years 

1 year (negative results); 5 
years (positive results) 
30 years &om date substance 
last received in workplace 

3 years (ffom date of 
Occuoational Diseases Act I I dkahlementl 

FLSA; ADA, ADEA; 
E.O.11246; FMLA; Title 
VII; Illinois Minimum Wage 
Law 

3 years 
2years 

3 years 

I.R.C. I I 4 years 

4 



RECOMMENDED RECORD RETENTION SCHEDULE1* 

National Labor Relations 
Act 

Terminated Employees 
Personnel files 

All unionized employers 

1-9 forms 

Employment contracts 

Union-Related Documents 
Grievancehrbitration records 

Expired collective 
bargaining agreements 

D Illinois Personnel Record 
Review Act; ADA; ADEA; 
E.0.11246; Title VI1 

* IRCA 

ADA; E.0.11246; FLSA; 
Title VI1 

I 

1 year fiom termination; 2 
years** 

3 years after hire or 1 year 
after termination, whichever 
is later 
3 years 

Term of affected collected 
bargaining agreement + 10 
years 
Permanent 

The recommended dates specified above are either required by statute or have been determined by acceptable and best practice. Where a lawsuit or agency 
proceeding is pending, records that may have a bearing on the proceeding should be retained until the matter is fully resolved. 

The 2 year requirement is for federal contractors with 150 or more employees and a contract ofat least $150,000. 

Where more than one statute or Executive Order is mentioned, the recordkeeping requirements may vary. In such a case, the longest recordkeeping requirement is 
provided. 

* 

** 

+ 

++ “Employers covered” refers to employers required to keep the pertinent documentation, not the employee counts specified in the pertinent statute or Executive 
Order. 

RECORD RETENTION SCHEDULE revised July03 
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OVERUPOF N X T E L  &SPRINTS SPECTRUM 
AN0 PREFERRED COMMUNlCAllON SYSTEMS. lW:S 
Sm Mfk EA AUTUOrwITIONS 

m M f k  U w c 6 -  - 
I 

I.OOM E B S Z 5 Q h  
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15 

4a 

16 
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183 
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WASHINOTOKBUTIMORE. 
DC-MPVIWVSA 

RICHWND. VI\ 
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14 4 .20  (Wlohingtton) 10 

51 .W [B.ltimorn) 
a.780 Wrhinpton) 

0 

7 1 . m  

0 

1.980 

4s.m 

5aO.100 

n.m 
1m.m 

e 
40 888 I ~ u n O r S l  
38 018 (Washmgmn) 

IM.I(YI (8.nlmOrnl 
I14.W Wuhlngton 

0 

7 1 . m  

0 

1.080 

15mw 

Ii*17W 

I4o.m 

'IU.540 

e 
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75 63(1 (Washington) 



Washinoion 

130 30 10 40 30.77% 
50 0 0 0 0.00% 
10 0 5.075 5.075 50.75% 
14 0 14 14 100.00% 

402 30 29.075 173.915 43.26% 

Raltimnra 

130 20 10 30 23.08% 
50 0 0 0 0.00% 
10 0 4.85 4.85 48.50% 
14 0 14 14 100.00% 

402 20 28.85 236.95 58.94% 

2.5 GHz 
PCS 
Cellular 
900 MHz 
800 MHz ESMR Block 

2.5 GHz 
PCS 
Cellular 
900 MHz 
800 MHz ESMR Block 
Total CMRS Spectrum 

2.5 GHz 
PCS 
Cellular 
900 MHz 
800 MHz ESMR Block 
Total CMRS Spectrum 

2.5 GHz 
PCS 
Cellular 
900 MHz 
800 MHz ESMR Block 
Total CMRS Spectrum 

2.5 GHz 
PCS 
Cellular 
900 MHz 
800 MHz ESMR Block 
Total CMRS Spectrum 

198 73.26 95.00% 
130 20 10 30 23.08% 
50 0 0 0 0.00% 
10 0 4.125 4.125 41.25% 
14 0 14 14 100.00% 

402 20 28.125 121.385 30.20% 

Szm Fmncirn 

198 152.46 77.00% 
130 30 10 40 30.77% 
50 0 0 0 0.00% 
10 0 4.6 4.6 46.00% 
14 0 14 14 100.00% 

402 30 28.6 211.06 52.50% 

Sacremanto 

130 30 10 40 30.77% 
50 0 0 0 0.00% 
10 0 4.5 4.5 45.00% 
14 0 14 14 100.00% 

402 30 28.5 187.2 46.57% 



2.5 GHz 
PCS 
Cellular 
900 MHz 
800 MHz ESMR Block 
Total CMRS Spectrum 

I 

2.5 GHz 
PCS 
Cellular 
900 MHz 
800 MHz ESMR Block 
Total CMRS Spectrum 

i 

130 30 10 40 30.77% 
50 0 0 0 0.00% 
10 0 4.5 0 0.00% 
14 0 14 14 100.00% 

402 30 28.5 194.58 48.40% 

Redding 

198 - 144.54 73.00% 
130 30 10 40 30.77% 
50 0 0 0 0.00% 
10 0 4.5 4.5 45.00% 
14 0 14 14 100.00% 

402 30 28.5 203.04 50.51% 



M. AI.T STIN 

I, Charles M. Ausdn, do heteby attest and state a5 follows: 

4. 

5. 

I om the CEO end President of Preferred Communications Systems, Inc. (“Trefened’? 

I have read the foregoing Petition to D a y  and I have persod howledge of the facts statcd 
rhetrin in support of &e Pention and the relief requested. 

I declare under penalry of petjury under the laws of the United States of America that the foregoing 
is true and correct. 

Charles M. Ausdn 

Subscribed and sworn to me this= day of Max& 2005. 



CERTIFICATE OF SERVICE 

I, Paul C Besozzi, with the law fm of Patton Boggs LLP, hereby certify that copies of the 

foregoing Petition to Deny were served this 30" of March 2005, by electronic and/or U.S. mail 

indicated on the following: 

Best Copy and Printing, Inc. 
445-1Zth Street, S.W. 
Washington, D.C 20554 
FCC@BCPIWEB.COM 

Louis Peraertz 
Spectrum and Competition Policy Division 
Wireless Telecommunications Bureau 
445-121h Street, S.W. 
Washington, D.C 20554 

louis.pem~fcc.gov 

Sara Mechanic 
Spectrum and Competition Policy Division 
Wireless Telecommunications Bureau 
445-lzth Street, S.W. 
Washington, D.C 20554 

sara.mechanic@ fcc.gov 

Erin McGrath 
Mobility Division 
Wireless Telecommunications Bureau 
445-12' Street, S.W. 
Washmgton, D.C 20554 
erin.mgrath@fcc.gov 

Dennis Johnson 
Broadband Division 
Wireless Communications Bureau 
445-12" Street, S.W. 
Washington, D.C 20554 

dennis.johnson@fcc.gov 

Pamela Megna 
Competition Poky Division 
Wireline Competition Bureau 
445-12' Street, S.W. 
Washmgton, D.C 20554 

pamela.megna@fcc.gov 

Jim Bird 
Office of General Counsel 
445-12' Street, S.W. 
Washington, D.C 20554 

jimbid@fcc.gov 

J o ~ t h a n  Levy 
Office of Strategic Planning 
and Policy Analysis 

445-1.2'~ Street, S.W. 
Washington, D.C 20554 

jonathan.ley@ fcc.gov 

Wayne McKee 
Engineer;.% Division 
Media Bureau 
445-12Ih Street, S.W. 
Washington, D.C 20554 
wayne.mckee@ fcc.gov 

Charles Iseman 
Exprimend Licensing Branch 
Office of Engineering and 

445-12" Street, S.W. 
Washington, D.C 20554 

charles.isema@ fcc.gov 

Technology 

mailto:FCC@BCPIWEB.COM
mailto:erin.mgrath@fcc.gov
mailto:dennis.johnson@fcc.gov
mailto:pamela.megna@fcc.gov
mailto:jimbid@fcc.gov


Jeff Tobias 
Public Safety and Critical Infmuucture Division 
Wmless Communications Bureau 
445-12' Street, S.W. 
Waslungton, D.C 20554 

jeff.tobias@ fcc.gov 

David Krech 
Policy Division, International Bureau 
445-12* Street, S.W. 
Waslungton, D.C 20554 
david.krech@ fcc.gov 

Robert S. Foosaner / Lawrence R Krevor 
James B. Goldstein 
Nextel Communications, Inc. 
2001 Edmund HalleyDrive 
Reston, VA 20191 
robeIt.s.foosane@nexLcom 
larry.krevo@nextel.com 
james.goldstein@nexLcom 

Richard Metzger, Jr. / Regina M Keeney 
Charles W. Logan / Stephen J. Berman 
A. Renke callahan 
Lawler, Metzger, Milkman & Keeney, LLC 
2001 K Street, N.W. 
Suite 802 
Washulgton, D.C 20006 
rmetzge@lmmlaw.com 
gkeeney@blaw.com 
b l o w  lmmlaw.com 
sberman@lmmlaw.com 
rcaUahan@lmm-law.com 

National Black Chamber of Commerce 
1350 Connecticut Avenue, N.W. 
Waslungton, D.C 20036 
info@NationalBCCorg 

JoAnn Lucanik 
Satellite Division 
International Bureau 
45-12' Street, S.W. 
Washugton, D.C 20554 

joann.luc& fcc.gov 

Gregory A. Smith 
Johnston &Associates 
2099 Pennsylvania Avenue, N.W. 
SLlite 1000 
Washington, D.C 20006 
gsmith@ johnstondc.com 

Vonya A. McCann / H Richard Juhnke 
Luisa L. Lancetti 
Sprint Corporation 
401 9* Street, N.W., Suite 400 
Washington, D.C 20004 
vonya.b.mccann@ maiLsprint.com 
richard.juhnke@ maiLsprint.com 
luisa.l.lance@ mail.sprint.com 

Philip L. Verveer / Michael G. Jones 
Angie Kronenberg / David IvL Don 
Stephanie Podey / Megan Anne Stull 
Wfie Farr & Gallagher LLP 
1875 K Street, N.W. 
Washington, D.C 20006 
pverveem willkie.com 
mjone@willkie.com 
akronenbeq@willkie.com 
ddon@willkie.com 
spode@willkie.com 
mstul@willkie.com 

mailto:larry.krevo@nextel.com
mailto:rmetzge@lmmlaw.com
mailto:gkeeney@blaw.com
http://lmmlaw.com
mailto:sberman@lmmlaw.com
mailto:rcaUahan@lmm-law.com
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http://maiLsprint.com
http://maiLsprint.com
http://mail.sprint.com
http://willkie.com
mailto:mjone@willkie.com
mailto:akronenbeq@willkie.com
mailto:ddon@willkie.com
mailto:spode@willkie.com
mailto:mstul@willkie.com
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