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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 
 
In re Applications of    ) 
      ) 
NEXTEL COMMUNICATIONS, INC., )  
Transferor     ) 
      ) 
and      )  

) 
SPRINT CORPORATION,   )  WT- No. 05-63 
Transferee     ) 
      ) 
For consent to the Transfer of Control ) 
of Entities Holding Commission Licenses ) 
and Authorizations Pursuant to Sections 214 ) 
and 310(d) of the Communications Act ) 
 

REPLY TO JOINT OPPOSITION TO PETITIONS TO DENY AND REPLY 
COMMENTS 

 
 Richard W. Duncan d/b/a Anderson Communications (“Duncan”), by its attorneys 

hereby files its reply to the Joint Opposition To Petitions to Deny and Reply Comments 

filed by Sprint Corporation (“Sprint”) and Nextel Communications, Inc. (“Nextel”)  

(collectively referred to as “Joint Applicants”) with respect to the above-captioned 

proceeding.  In reply, the following is respectfully shown: 

1. Regrettably, Joint Applicants have elected to try and side-step the issues 

raised by Duncan and others relating to the impact of the proposed merger on the 

Commission’s Rebanding Order.1  By so doing, Sprint and Nextel have missed the 

opportunity to address, both in their application and now in their Opposition, how the 

proposed merger would serve the public interest in the context of the nationwide 

                                                 
1  REPORT AND ORDER, FIFTH REPORT AND ORDER, FOURTH 
MEMORANDUM OPINION AND ORDER, AND ORDER, WT Docket No. 02-55, ET 
Docket No. 00-258, RM-9498, RM-10024, ET Docket No. 95-18, released on August 6, 
2004 (“Rebanding Order”). 
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frequency allocation that the Commission awarded to Nextel with the understanding that 

such spectrum was needed, and would be used, to enable Nextel to construct its next-

generation SMR system.  Instead, Joint Applicants cavalierly assert that such issues 

should be more properly addressed in the context of the 800 MHz Rebanding Order 

proceedings and not in the context of the transfer application.  The circularity that would 

arise from adoption of that position only further highlights the need for resolution of the 

merits of the issues before the Commission can deem the proposed merger to be in the 

public interest. 

2. Duncan sought reconsideration of the Rebanding Order nearly 4 months 

ago.  As of yet, Joint Applicants have not even filed responsive pleadings in that 

proceeding.  While Duncan raised multiple issues in that proceeding, the only issue raised 

by Duncan there, that has been raised in the context of the merger proceeding, is the 

impact of the proposed merger on the Rebanding Order and the nationwide spectral 

award associated therewith.  Duncan is clearly not trying to litigate issues unrelated to the 

proposed merger.  Rather, Duncan is raising the obvious; that in deciding whether the 

proposed merger is in the public interest, the Commission must consider the proposed 

merger in the context of the Rebanding Order before consenting to any transfer of control 

of any Nextel authorizations associated therewith. 

3. The Joint Applicants are asking the Commission to simply allow Sprint, 

an existing nationwide CMRS carrier, to “step into Nextel’s shoes” and acquire the 

additional nationwide spectrum.  While unclear as to Sprint’s proposed use of that 

spectrum, the Joint Applicants make it abundantly clear that they no longer plan to use 

that spectrum for its originally intended purpose.  Indeed, they tout as a merger benefit 

the savings of “multiple billions” of dollars by not building the next generation Nextel 
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system for which the spectrum allocation was intended.  Instead of expending funds to 

build out its next generation network (as it had promised to do in consideration for the 

spectral allocation), Nextel now stands to reap an immediate monetary benefit from 

“flipping” the nationwide spectral allocation instead to Sprint.  Clearly, the proposed 

merger has a material impact on the entire financial cost/benefit analysis performed in 

“valuing” the spectral allocation in the Rebanding Order.  

4. In their application for consent to the proposed merger, Sprint and Nextel 

recognize the appropriate level for Commission analysis of the proposed merger.   

The scope of the FCC’s review is limited by Section 310(d) which 
requires the Commission to dispose of the transfer application ‘as if the 
proposed transferee…were making an application under section 308 for 
the permit or license in question.’2 
 

As of  this point in time, there is simply nothing in the record to support the conclusion 

that the Commission would have made the requisite nationwide spectral allocation to 

Nextel had Nextel advised the Commission that the spectrum was intended to be used to 

increase the value of Nextel on its sale to Sprint as opposed to actually building out its 

next generation system.  Absent such a showing, the acknowledged scope of Commission 

review, in the context of the merger applications, cannot be performed.   

 5. Sprint and Nextel next try to argue that lives may somehow be lost if the 

impact of the merger on the 800 MHz Rebanding Order spectral allocation is dealt with 

in the context of the Sprint/Nextel proposed merger.  While any potential loss of life 

would be cause for alarm, the Commission’s satisfaction its obligation to find all aspects 

of the merger in the public interest before granting its consent, poses no threat to the 

public.  Grant or denial of Commission consent to the proposed merger is having no 

                                                 
2  Application Public Interest Statement at p. 19. 
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impact whatsoever on the ability of rebanding to proceed.  Indeed, Sprint and Nextel 

acknowledge that the subject rebanding is already “well underway,” even in the absence 

of Commission consent to the proposed merger.3  In the context of this merger, the issue 

is not whether the Rebanding Order is proper (an issue which is properly before the 

Commission in the Rebanding Order proceeding), but whether it would be in the public 

interest to allow the proposed transfer of control, and the resulting spectral “flip” of the 

Rebanding Order spectrum, to proceed.  Significantly, in accepting the conditions of the 

Rebanding Order, there was no caveat that Nextel’s acceptance of the conditions were, in 

any way, conditioned on the Commission consenting to Nextel “flipping” the nationwide 

spectral allocation instead of using it to build its next generation network.  If the 

Commission denies its consent to the proposed merger as it relates to the nationwide 

spectral allocation awarded to Nextel under the Rebanding Order, Nextel remains 

obligated to proceed with the rebanding and the deployment of its nationwide next-

generation network, just as it promised to do in consideration for the nationwide spectral 

grant in the first place.  In other words, denial of Commission consent to the transfer of 

control of the Rebanding Order spectrum, Nextel would simply remain obligated to do 

that which it represented it would do in obtaining the spectral award.  Sprint and Nextel 

offer no explanation as to how that poses a public safety threat.  If it somehow does, then 

that would clearly be an additional issue that must also be fully explored in the context of 

the reconsideration of the Rebanding Order. 

 6. Clearly, Duncan does not seek to use the merger applications as a vehicle 

to revisit the 800 MHz Rebanding Order.  Duncan has sought reconsideration of the 

Rebanding Order as the appropriate means to accomplish that.  In its reconsideration, 

                                                 
3  (Opposition at p. 12). 
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Duncan raised issues with respect to both the treatment of the non-Nextel SMR licensees 

as well as issues relating to the Sprint/Nextel merger.  Duncan has not sought to raise any 

of the issues from that proceeding in the context of the merger application that do not 

deal expressly with the merger.  Unless and until the Commission considers the impact of 

the proposed merger on the 800 MHz Rebanding Order spectrum, the Commission 

simply cannot make the requisite finding that the proposed merger is in the public interest 

as it relates to Rebanding Order spectrum.  The Commission may either do so in the 

context of the merger application or the Rebanding Order proceeding.  But until it does 

so, it cannot consent to the proposed merger as it relates to the Rebanding Order 

spectrum.    

 7. Since Sprint and Nextel insist that evaluation of whether the Sprint/Nextel 

merger is in the public interest in the context of the spectrum involved in the Rebanding 

Order be dealt with in the Rebanding Order proceeding, the Commission now really has 

only two alternative approaches it can take with respect to the pending transfer 

applications.  First, the Commission could deny the request as it relates to the Rebanding 

Order spectrum.  Second, the Commission could defer action on the merger application 

as it relates to the Rebanding Order spectrum, until that proceeding concludes.  What 

the Commission cannot now do is find that grant of its consent to the proposed merger, as 

it relates to the Rebanding Order spectrum, would serve the public interest. 

 8. The Commission might also wish to consider the arguments that might be 

advanced in the 800 MHz reconsideration proceeding should it consent to the proposed 

merger here.  Undoubtedly, Sprint and Nextel would argue their reliance on the 

Rebanding Order spectrum in consummating their merger and assert that inequities 

would result if the Rebanding Order or the spectral allocation awarded there under, were 
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modified.  Withholding consent to the proposed merger prevents such arguments.  

Indeed, the delay or withholding of Commission consent to the merger, as it relates to the 

Rebanding Order spectrum, could also prove most illuminating inasmuch as Sprint and 

Nextel would no doubt alter the consideration being paid for the proposed merger and 

thereby assign a value on the Rebanding Order spectrum.  If that change in valuation was 

small, it would be an admission that there would be very little adverse impact on the 

merger whether or not consent is ultimately granted to transfer control of the Rebanding 

Order spectrum.  However, if the change in valuation is large, it would confirm that 

Sprint’s acquisition of the nationwide spectral allocation (without the need to bid for such 

spectrum at auction), is what Sprint really values in acquiring Nextel and that Nextel was, 

in fact, “flipping” the Rebanding Order spectral grant for monetary gain as opposed to 

using it for the intended purpose.  Either way, the Commission needs to resolve these 

underlying issues before consenting to any merger that involves this spectrum.  Failing to 

do so in the context of the merger applications and Sprint and Nextel request, mandates 

the withholding of consent to at least that portion of the proposed merger, until the 

Rebanding Order becomes final. 
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Conclusion 

 As filed, the Commission should deny the transfer applications with respect to all 

spectrum (800 and 1900 MHz) that is subject to the Rebanding Order.  In the alternative, 

the Commission should hold action on the proposed transfer in abeyance, as it relates to 

the spectrum involved in the Rebanding Order, unless and until it concludes its full 

evaluation of the impact of the proposed merger on the Rebanding Order and its 

underlying purposes, and determines that the proposed merger would be in the public 

interest as it relates to such spectrum.   

     Respectfully submitted,  

     RICHARD W. DUNCAN D/B/A 
 ANDERSON COMMUNICATIONS  

 
 

By ____/s/ Michael K. Kurtis________________ 
 Michael K. Kurtis 
 Its Attorney 
 

April 15, 2005 
 
Kurtis & Associates, PLC. 
6704 Cedar View Court  
Clifton, Virginia 20124 
(703) 830-1467 
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CERTIFICATE OF SERVICE 
 

 I, Michael K. Kurtis, do hereby certify that on this 15th day of April, 2005, copies 
of the foregoing REPLY TO JOINT OPPOSITION TO PETITIONS TO DENY AND 
REPLY TO COMMENTS, were delivered by first-class, postage-prepaid mail, to the 
following parties: 
 
Best Copying and Printing, Inc.  Regina M. Keeney 
Federal Communications Commission A. Richard Metzger, Jr.  
Room CY-B402    Stephen J. Berman 
445 12th Street, S.W.    A. Renée Callahan 
Washington, DC 20554   Lawler, Metzger, Milkman & Keeney, LLC 
      2001 K Street, N.W., Suite 802 
      Washington, DC 20006 
      Attorneys for Nextel Communications, Inc. 
 
Phillip L.  Verveer    Debbie Goldman 
Michael G. Jones    George Kohl 
David M. Don     501 Third Street, NW 
Megan Anne Stull    Washington, DC 20001 
Wilkie Farr & Gallagher LLP   Counsel for Communications Workers of 
1875 K Street, NW    America 
Washington, DC 20006 
Attorneys for Sprint Corporation 
 
Christine M. Gill    Jack Richards 
David D. Rines    Kevin G. Rupy 
McDermott Will & Emery, LLP  Keller and Heckman LLP 
600 Thirteenth Street, NW   1001 G Street, NW 
Washington, DC 20005-3096   Washington, DC 20001 
Counsel for SouthernLINC Wireless  Counsel for National Rural 

   Telecommunications Cooperative 
 

Paul C. Besozzi    David L. Nace 
Nicholas W. Allard    Pamela L. Gist 
Stephen Diaz Gavin    Lukas, Nace, Gutierrez & Sachs, Chartered 
Patton Boggs LLP    1650 Tysons Boulevard 
2550 M Street, NW    Suite 1500 
Washington, DC 20037   McLean, VA 22102 
Counsel for Preferred Communications Counsel for Rural Cellular Association 
   Systems, Inc. 
 
George Wheeler    Gene Kimmelman 
Peter M. Connolly    Senior Director of Public Policy 
Holland & Knight LLP   Consumers Union 
2099 Pennsylvania Ave, NW   1666 Connecticut Ave, NW 
Suite 100     Suite 310 
Washington, DC 20006   Washington, DC 20009 
Counsel for US Cellular Corp  Counsel for Consumers Union 
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Mark Cooper     Bruce D. Jacobs 
Director of Research    Tony Lin 
Consumer Federation of America  Jarret Taubman 
Consumers Union    Shaw Pitman LLP 
1424 16th Street, NW    2300 N Street, NW 
Washington, DC 20036   Washington, DC 20037-1128 
      Counsel for NY3G Partnership 
    
John J. Zoltner     Julian L. Shepard 
Ryan Turner     Mark Blacknell 
Community Technology Centers’ Network Williams Mullen, PC 
1436 U Street, NW    1666 K Street, NW, Suite 1200 
Washington, DC 20009   Washington, DC 20006-1200 
Counsel for Community Technology  Counsel for Safety and Frequency Equity 
   Centers’ Network       Competition Coalition  
 
Seema M. Singh, Esq.    James T. Martin, Executive Director 
Christopher J. White, Esq.   United South and Eastern Tribes, Inc. 
State of New Jersey    711 Stewarts Ferry Pike 
Division of The Ratepayer Advocate  Suite 100 
31 Clinton Street, 11th Floor   Nashville, TN 37214 
PO Box 46005      
Newark, NJ 07101       
Counsel for New Jersey Division of the 
   Ratepayer Advocate 
 
Chuck Canterbury    Richard Ruhl, General Manager 
National President    Pioneer Telephone Cooperative, Inc. 
Grand Lodge Fraternal Order of Police PO Box 539 
309 Massachusetts Ave, NE   108 East Roberts Avenue 
Washington, DC 20002   Kingfisher, OK 73750 
 
Marc H. Morial, President   Harry C. Alford, President 
National Urban League   National Black Chamber of Commerce 
120 Wall Street    1350 Connecticut Ave, NW 
New York, NY 10005    Suite 405 
      Washington, DC 20036 
 
Larry E. Sevier, President   Sheri A. Farinha, CEO 
Nex-Tech Wireless, LLC   NorCal Center on Deafness 
2418 Vine Street    Suite 111 
Hays, KS 6701    North Highlands, CA 95660 
       
Craig Mock, General Manager 
United Telephone and Communications Assoc. 
PO Box 117 
Dodge City, KS 67801    

__________/s/ Michael K. Kurtis_________ 


