STATE OF NEW JERSEY
DIVISION OF THE RATEPAYER ADVOCATE
31 CLINTON STREET, 11™ FL
P. O. Box 46005
NEWARK, NEW JERSEY 07101

RICHARD J. CODEY SEEMA M. SINGH, Esq.

Acting Governor Ratepayer Advocate

April 18, 2005

VIA FACSMILE &
OVERNIGHT DELIVERY

Marlene H. Dortch, Secretary

Federd Communications Commisson
445 Twelfth Street, SW.
Washington, D.C. 20554

Re: Applications of Nextel Communications, Inc., and Sprint Cor poration, for
Consent to the Transfer of Control of Entities Holding Commission Licenses
and Authorizations Pur suant to Sections 214and 310(d) of the Communications
Act, WT Docket No. 05-63

Dear Secretary Dortch:

The New Jersey Division of the Ratepayer Advocate (“ Ratepayer Advocate’) filed its Petition to
Deny the above referenced Applications by Nextel Communications, Inc. (“Nextel”), and Sprint
Corporation (“ Sprint”)(jointly “ Applicants’), on March 30, 2005. OnApril 11, 2005, the Applicantsfiled
their opposition to the various Petitions to Deny and comments asking for impositionof conditionsin order
to approve the filing. The Ratepayer Advocate has reviewed the oppaosition filed by the gpplicants and
herein submitsits reply to that opposition.

In December 2004, Sprint and Nextel agreed to combine assetsand operations, formingthe S-N
Merger Corp., a wholly-owned subsidiary of Sprint. The resulting entity would be one of the largest



wireless carriers in America, offering wireless broadband and integrated communications services to
consumers, businesses, and government customers. As part of the merger process, Sprint intends to
spin-off itsincumbent local exchange carrier to Sprint/Nextel shareholders.! On February 8, 2005, Sprint
and Nextd submitted their merger gpplication to the Federd communication Commisson (“FCC”).

TheRatepayer Advocate' s attested basis seeking denid of the Applicationsfocused onthe ultimate
potentia adverse effectsthat consolidation of two mgor wirdess carriers could impose on the wirdess
competitive landscape. As FCC Commissoner Copps recognized in his dissent on the approva of the
AT&T/Cingular merger:

Overdl, | beieve that the merger will not reduce intramoda competitioninmost markets
to dangerous levels. It will, however, reduce this competition to some extent. The
number of nationa carriers will srink to fivee A mgor competitor will disappear in
hundreds of markets. The FCC has dways been proud of the level of competition in the
wirdess market and of the fact that it has continuoudy grown. Here we create the
potentia for wireless competition to shrink, so we must now be far more vigilant to
protect consumers. We are drawing down on the storehouse of intramoda competition
that industry investment and wise FCC policy inthe 1990s created. Withless competition
left in the storehouse by today’ s order, we need to be constantly monitoring, andyzing
and preparing oursalvesto deal withany competitive threats arisng inthe aftermath of this
transaction.?

The Ratepayer Advocate asks that the FCC deny the Applications unless appropriate conditions
are imposed that protect competition in the wireless carrier market, promote timely deployment of
advanced services, and prevent unwarranted consumers charges.

I ssues of concernto consumersraised by numerous interested partiesincludethe effects of market
concentration, roaming agreements, interoperability of technologies. spectrum aggregation, spin-off of the
Sprint ILEC, compliance with the E911 initiative, consumers benefit from the anticipated synergies, and
truth-in-billing. The Ratepayer Advocate' s comments on each follow:

Market Concentration

The proposed merger would reduce the number of nationd carriers from five to four. The above

1 Sprint/Nextel Application for Transfer of Control, Public Interest Statement at 1-2

2 Applications of AT& T Wireless Services, Inc. and Cingular wireless Corporation for Consent to
Transfer of Control of Licenses and Authorizations, Memorandum Opinion and Order, FCC 04-255, WT Docket No.
04-70, 04-254, and 04-343, released October 26, 2004, Statement of FCC Commissioner Michael J. Copps, approving in
part, dissenting in part, at 2-3.



referenced darm by Commissioner Copps becomes increasingly relevant. The Ratepayer Advocate
believes that, in light of the continuing concentration in the wireless market caused by the recent
AT&T/Cingular merger and the proposed Sprint/Nexte merger, which would reduce the number of
nationa wireless carriers to only four, the FCC is obliged to continue to monitor carefully the wirdess
industry to detect and to prevent anti-compstitive actions. With each successve merger, the need for
regulatory scrutiny over the increasingly concentrated wireless market becomes moreimportant to ensure
that consumersin al markets are adequately protected.

According to the filing of Community Technology Centers Network (“CTCNet”), the combined
company would control 100% of available Broadband Radio Service ("BRS") spectrum in 24 mgjor
market areas located in the top 50 Basic Trading Aress ("BTAS'), and over 70% of the BRS in 66% of
these markets.® CTCNet pointsout that the emerging wird essbroadband market isanew market, distinct
from the cdlular, PCS , xDSL, and cable markets. The Ratepayer Advocate submitsthat to dlow one
company to control anascent wirel essbroadband market could endanger the devel opment and deployment
of new wireless broadband technologies.

Roaming Agreements

The proposed merger would endanger the access of rural consumersto the wirdess network and
put themat risk of being cut off fromthe servicesthat urban consumerstake for granted. The FCC should
heed and address the sgnificant concerns about roaming that commentersraise. Themerger increasesthe
risk that rural and regiona carrierswill be discriminated against, which would jeopardize the prices, qudity
and availability of wirdess sarvice in rurd aress*

s Petition to Deny of Community Technology Centers Network, at ii.

4 “Customers of small and rural carriers need to be able to roam seamlessly onto the network of
larger carriers, and customers of large and urban carriers must be able to trust that their wireless service will not end
at the edge of a metropolitan area. Roaming is essentia to the circulation of the American population throughout the
country.” (Comments of Rural Cellular Association at 5)

“National carriers could at some time in the future refuse to sign roaming agreements with regional, mid-sized, and
rural carriers on reasonable terms, which would effectively preclude customers of those carriers from roaming in the
markets of the national carriers. Thisin turn might have the effect of driving such customers away from such
regional/rura carriers, thus forcing these carriers out of business, reducing competition and customer welfare.”
(Comments of United States Cellular Corporation (“USCC”) at 3-4)

According to the USCC, in contrast to the ALLTEL-Western Wireless merger application, the Sprint-Nextel
application does not mention roaming agreements at all. USCC asserts thisis especialy troubling, as facilitation of
roaming was amajor public interest justification for the ALLTEL-Western Wireless merger. (USCC at 7-8)

According to NY 3G Partnership, Sprint/Nextel would have “the ability and incentive to either refuse to enter into

roaming arrangements altogether, or to impose unreasonable, nonreciprocal, and discriminatory contractual terms
and conditions on competitors.” (Comments of NY 3G Partnership at 2)
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The Ratepayer Advocate submits that the combined company will have the potentia to exercise
market power to refuse to enter into roaming agreementswithamal carriers, thus making it impractica for
these samdler companies to retain customers.  With each successive consolidation in the wirdessmarket,
the FCC should become increasingly wary of the implications of market concentration for the god of fair
and effective competition. The Ratepayer Advocate urgesthe FCC to require the Applicants to submit
detaled informationabout their intentions, post-merger, regarding roaming agreements. Thequality, prices
and availability of service for rurd customers are at risk. The FCC should condition approval for the
merger on the Applicants explaining fully thar plans for developing roaming agreements at fair and
reasonable rates and conditions. Furthermore, the FCC should incorporate enforceable sanctions should
the Applicants engage in anti-competitive behavior toward regiona and rura carriers.  Absent FCC
intervention, the proposed merger would jeopardize the goa of increased competition.

Contrary to the Applicants assertions regarding the FCC’'s Roaming NPRM and request for
comments about roaming agreements as the appropriate setting for consderation of roaming issues, and
not this matter®, the Roaming NPRM athough important does not address sufficiently the specific impact
of the proposed transaction on roaming agreements between the Applicantsand rural and regiond carriers.
It isentirely appropriate and essentid that the FCC address the impact of the merger on the Applicants
roaming agreementsin this proceeding and not defer to digpodition in another proceeding.

I nter oper ability of Technologies

According to the USCC, the proposed merged company should be required to enable the
interoperability of “push-to-talk” technologies, video and photo ddivery, and SMS ddivery to regiond
carriers.® The Ratepayer Advocate opines tha without the interoperability of data-based features,
consumers will lose Sgnificant functiondity when roaming. FCC effortsto encourage deployment and use
of broadband technology will be impaired if consumersfind that data-based uses of telephony are thwarted
dueto lack of coordination among service providers.

Spectrum Aggregation

As the Consumer Federation of America and Consumers Union ("CFA/CU") observe, “aBasic
Trading Area (“BTA”) license of the former Multipoint Digtribution Service (“MDS’) (now Broadband
Radio Service, or “BRS’) spectrum generdly authorizesthe use of 78 MHz of spectruminamarket.” The
combined Sprint/Nextel entity will be licensed for over 130 MHz of wireless communication spectrumin

Joint Opposition at 11-12.

USCC Commentsat 1, 11



many markets.” Indeed, a single entity holding so much spectrum is antithetical to the public interest.®
Others recommend a threshold to guard against such exclusive control.®

The Ratepayer Advocate submits that as the merger is presently structured, the Applicants
monopoly control of 2.5 GHz spectrum in certain markets may create a barrier to entry in the wireless
market. Asaresult, Sprint/Nextel could havefew or no new competitors (using thispart of the spectrum),
and thus, potentidly, no market discipline. This could lead to anti-competitive behavior and deny
consumers the prices, services, and quality that competitionyields. The Ratepayer Advocate recognizes
that the future of the wirdess market and technology is uncertain, but urges the FCC to consider the
implications of the Applicants control of 2.5 GHzfor the development of wireless competition and urges
the FCC to monitor carefully the evolution of wireless competition.

The FCC addressed a gmilar concern in the Cingular-AT& T Wireless merger, noting that
“gpectrumis anecessary resource for wireless carriers to compete effectively.”'° Inthat matter the FCC
required Cingular to divest spectruminexcess of 80 MHz in dl areas.™* The Applicants contend that the
proposed merger does not sgnificantly dter the market because Sprint and Nexte have minima
overlapping 2.5 GHz spectrum dlocation, and that the more general concerns about the use of the 2.5
GHz spectrum should be addressed in general FCC proceedings rather than in a merger proceeding. 2
They ds0 assart that thereisnot a2.5 GHz “market” and that the technology is till under development.
Therefore, the Applicants contend that it is premature to discuss market power.®* Furthermore, the
Applicants contend that there are many other (non- 2.5 GHz) dterndives to offer wirdess interactive
multimediaservice (“WIMS"),** and that “[i]nthe 2.5 GHz band, ample spectrum remains for competitive

! Petition to Deny of Consumer Federation of America and Consumers Union at 7.

8 Id. at 9.

° “Sprint Nextel should be prohibited from maintaining an attributable interest in atotal of more than
48 MHz of licensed or leased EBS/BRS spectrum within any Basic Trading Area, and should be required to divest
itself of its EBS/BRS spectrum to the extent necessary to comply with this condition.” (NY 2G Partnership at 8.

The Sprint Nextel merger will consolidate into the possession of one entity up to 85% of the licensed 2.5
GHz spectrum, leaving much of rural Americawith no choice of wireless broadband provider. Comments of the
National Rural Telecommunications Cooperative at 1-3.

10 Cingular-AT& T Wireless Merger Order at paragraph 1009.

= Id. at paragraphs 140-141.

L Joint Opposition at 16-20.

13 Id. at 20.

14 Id. at 23-24.



entry.”*® They further contend that they “intend to use the 2.5 GHz spectrum to deploy high-speed
interactive multimediaservice.” 1° According to the Applicants, the near-nationwide footprint that they will
have will enable them to take the risks associated with deploying new technology, which, in turn, will
benefit consumers.t’

The Ratepayer Advocate recognizes that the 2.5 GHz issue is clearly complex, and, at a
minmum, merits in-depth consideration by the FCC. The Ratepayer Advocate certainly supports the
avalability of advanced broadband wirdlesstechnology but cautions that the pursuit of this goal should not
come a the expense of the development of effective competition.

Spin-off of Sprint Local Divison

According to the Communications Workersof America (“CWA”), Sprint's Locd Divison, whichmanly
serves rurd customers, hasfor saverd years effectively subsdized its wirdless business. One feature of
the proposed merger isaspin-off of this divison into an independent ILEC. Communication Workers of
Americaencouragesthe FCC torequirethe assets and debtsto be divided equitably to ensure the viability
of the spun-off ILEC.1®

The Ratepayer Advocate echoes the concerns of the CWA that rurd landline customers might
be disadvantaged following the spin-off of the Sprint ILEC if the assets and liabilities are not equitably
assgned and dlocated betweenthe new merged entity and the locd spin-off.  The FCC should take the
steps necessary to ensure that the spin-off occurs fairly.

The Applicants contend that the CWA’ s concerns are premature, and that the FCC canaddress
themwhen the Applicants, at alater date, seek approval to spin off the local operations.’® However, the
Applicants have squardly raised thisissue by announcing their intent to spin off the local operations, and,
therefore, it isentirdy appropriatefor the FCC to assess at |east some aspects of the implications of such
atransaction at thistime.  Accordingly, in anticipation of this spin-off, the FCC should require the
Applicants to maintain comprehensive records of costs and revenues, subject to an outside audit, to
facilitate any future regulatory review.

Also, recognizing the anticipated net $12 hillion in merger synergies, the FCC should reguirethe

15 Id. at 25.

16 Id. at 26.

e Id. at 25-27.

18 Petition to Impose Conditions of Communication Workers of Americaat 7-8.

9 Joint Opposition at 16.



Applicantsto: (1) record in detall dl components of the merger synergies as they occur (e.g., reduced
costs, enhanced revenues, and transaction costs) so that, if and when, the local operations are spun off,
the iming is not such that the local business bears a disproportionately high share of the one-time
integration costs (which occur in the early years) and a disproportionately low share of the recurring
savings (which occur into perpetuity); (2) agree to pay for an independent audit of the Applicants’
operations as an integra component of its request for regulatory approva of any spin-off of the loca
operations; and (3) commit to sharing the merger synergies with the spun-off loca operations based on
the net present vaue of the synergies. Without this last commitment, it is entirdly possble that the
Applicants, relying on the most recent year of financid information (and one which might reflect the high
one-time, nonrecurring merger transaction costs) will shortchange the local spin-off. The concern is that,
in the context of seeking regulatory and investor approva, merger gpplicants express confidence in thelr
ability to achieve synergies, but inthe context of assgningmerger synergiesto ratepayers (or likdy to spin-
offs), these same synergieswill suddenly become speculative, not “known and measurable.” The spin-off
should not occur insuchaway asto saddle the local operation with merger costs and no merger benefits.

Compliancewith E-911

According to the Safety and Frequency Equity Competition Codlition (“SAFE Competition
Codlition™), the Sprint Nextel merger application does not specify aplan to attain full E911 compliance
by December 31, 2005. The SAFE Competition Codlition further assertsthat E911 compliance does not
appear to be a priority for the proposed merged company.?°

The Ratepayer Advocate concurs and submits that the FCC should condition approval of the
merger upon the Applicants eaboration of a plan to reach full E911 compliance, and provide for
sanctions should the entity fall to achieve full E911 compliance.

Synergies and costs

The Applicants anticipate a net present vaue of merger synergiesof $12 hillion (after transaction costs).
TheApplicantsdlege that the Sprint-Nextel combinationwill create substantia synergiesbetweenthetwo
firms and that many of these efficiencies will lead to pressure to reduce wireless prices:

In this regard, the Ratepayer Advocate urges the FCC to monitor the proposed merger in light
of the potentid for harmto consumers and substantia gains for shareholders. FCC should require some
of the achieved synergiesto be put to use for the consumer, e.g. reaching E911 compliance, expanding
deployment of broadband service, and improving the quality of service.

20 SAFE Competition Coalition Petition to Deny at 10.

2 Joint Declaration of Stanley M. Besen, Steven C. Salop, and John R. Woodbury, on behalf of the

Applicants, at para. 66.



Truth-in-billing

The Ratepayer Advocate submitsthat the FCC should didt commitmentsfrom Sprint/Nextel that
they will voluntarily work with state public utility commissions to ensure that customer bills are clear, not
mideading, and easy to understand. Furthermore, before approving the proposed merger, the FCC
should require Sprint and Nextel, each, to submit a report that describes and quantifies consumer
complaintsthat are reported to dl state public utility commissions and to each of the Applicants separately
by each jurisdiction that each Applicant serves. This data should span at least two years and the data
should be aggregated by the category of complaints. Findly, the Applicants should describe their plans,
with time frames, for addressing the sources of the complaints.

CONCLUSION

Accordingly, conggtent withthe above comments, the Ratepayer Advocate reiteratesits pleain
the Petition to Deny, that unless Applicants sustain their burden of proof and appropriate conditions are
imposed, the transaction is not in the public interest. The FCC mugt assure that competition will not be
harmed withthe eiminationof a mgor competitor in the wirel esstelecommunications service market, that
consumers will not be harmed by the reduced competition when the current price competition between
the Applicants cease, and that the merged company will market advanced technologies at fair and
reasonable prices to consumers.

Respectfully submitted,

SEEMA M. SINGH, ESQ.
RATEPAYER ADVOCATE

By: J0St RIvera- Benitez

Jose Rivera-Benitez, EXq
Assstant Deputy Ratepayer Advocate
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