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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of
SBC Communications Inc. and
AT&T Corp. Applications for
Approval of Transfer Of Control

)
)
)
)
)
)
)

DA 05-656
WC Docket No. 05-65

PETITION TO DENY OF
CBEYOND COMMUNICATIONS, CONVERSENT COMMUNICATIONS,
ESCHELON TELECOM, NUVOX COMMUNICATIONS, TDS METROCOM,
XO COMMUNICATIONS AND XSPEDIUS COMMUNICATIONS
For the reasons stated herein, Cbeyond Communications, Conversent Communications,
Eschelon Telecom, Nuvox Communications, TDS Metrocom, XO Communications, and
Xspedius Communications (collectively “Joint Petitioners”), through counsel, and in reliance on
the attached Declaration of Simon Wilkie,1 hereby urge the Commission to deny the pending
Applications for Approval of the Transfer of Control (the “Application”) of AT&T Corporation
and its subsidiaries (“AT&T”) to SBC Communications (“SBC”) (AT&T and SBC together, the
“Applicants”).
I.

INTRODUCTION AND SUMMARY
The Application for approval of the transfer of control of AT&T to SBC represents a true

“gut check” for the new leadership of the FCC. The Applicants propose to consolidate the first
and second largest providers of long distance telecommunications services in approximately 40

1

The Declaration of Simon Wilkie is attached hereto as Exhibit A (hereinafter “Wilkie
Decl.”).

percent of the nation, combine the first and second largest providers of retail local exchange
services in the SBC region, and merge the telecom competitor with the largest and most
ubiquitous competitive presence in the region with the incumbent. If the proposed merger were
allowed, consumer welfare would likely be harmed in numerous and important ways. This
petition focuses on two harms that are likely to be caused by the proposed merger: (1) a
significant increase in the share of high-capacity local transmission inputs controlled by SBC and
the consequent harm to competition in the provision of retail services to business customers; and
(2) diminished retail competition in the provision of mass market retail circuit-switched
telephone service. When considered in the broader context of the planned Verizon-MCI
merger,2 these harms are even more serious, as that second deal would result in the loss of the
third largest competitor in SBC’s region as well, with no other competitive service providers of
sufficient size and scale available to replace MCI or AT&T in the marketplace. It is hard to
imagine a transaction with more potential, indeed likely, anti-competitive effects. To approve
such a deal, at least absent expansive and stringent conditions designed to remedy the anti-

2

On March 24, 2005, the Commission issued a public notice seeking comment on the
Verizon and MCI merger application. See FCC Public Notice, DA 05-762. Efforts by
Qwest to acquire MCI continue, including a reported “best and final” offer that was
ostensibly accepted by MCI over the April 23-24 weekend. Verizon, however, has
generally been the frontrunner in the contest to acquire MCI, and this Petition assumes
that the larger RBOC will prevail and the Verizon-MCI deal will be the one the
Commission must ultimately rule on. Reports this morning in the press suggest that
Verizon will continue the bidding war and top Qwest’s latest offer. [See, e.g., “Verizon
Likely to Increase MCI Offer,” WASHINGTON TIMES, April 25, 2005, Section C, p. 16.]
The Joint Petitioners respectfully submit that the public interest requires that the proposed
SBC-AT&T transaction not be evaluated in isolation given the active efforts of two other
RBOCs to acquire MCI. However, should MCI ultimately accept an offer from Qwest,
the Joint Petitioners will review an application for approval of a Qwest acquisition of
MCI with interest and, if appropriate, supplement the record regarding potential
coordinated efforts between the contemplated SBC/AT&T and a possible Qwest/MCI.

2

competitive effects, would render the transfer of control requirements of Sections 214(a) and
310(b)3 meaningless.
A.

The Harms to the Public Interest Caused by a SBC/AT&T Merger
Would Likely be Enormous.

The Commission has made clear that no merger of telecommunications carriers can be in
the public interest unless it enhances competition. The proposed SBC/AT&T combination is the
antithesis of such a pro-competitive merger, and would actually undermine future competition in
at least three important respects. First, the merger would substantially increase SBC’s
opportunities to engage in unilateral anti-competitive conduct by eliminating what is likely the
most significant alternative provider of local transmission inputs needed to serve business
customers. AT&T has one of the two most extensive CLEC networks of local transport and loop
facilities in the SBC region. Competitors rely on the existence of the independent AT&T
network both as an actual and potential source of alternative local network facilities. Indeed, the
potential to purchase access to AT&T local network facilities is a critical assumption underlying
the recent Commission determination to discontinue access to high capacity SBC UNEs in areas
where wholesale competition appears likely. As important, the incomparable scale of AT&T
enables it to negotiate discounted access to SBC’s network and to provide the most significant
alternative to SBC’s excessively priced special access services.
Second, the merger would significantly reduce actual and potential competition in the
market for the provision of circuit-switched telephone services to the mass market by eliminating
the most likely and capable competitor in that market – AT&T. While Applicants make much of
AT&T’s recent announcement to cease marketing actively to certain mass market customers,
3

47 U.S.C. §§ 214(a), 310(d); the Communications Act of 1934 and Telecommunications
Act of 1996 hereafter are referred to as “the Act” and the “1996 Act” respectively.

3

there is no escaping the fact that AT&T continues to be the largest supplier of long distance and
competitive local services to mass market customers, that its reason for scaling back its presence
in the mass market, the elimination of unbundled switching, could easily be reversed, that its
decision to abandon the mass market likely was timed to facilitate its plan to sell the company,
and that in any event AT&T’s market strategy simply is not static and has undergone an about
face several times over the past decade. By merging, SBC would successfully lock in the current
AT&T inclination (whatever its true cause) not to compete for the mass market, and reserve for
itself an overwhelmingly dominant position in the mass market for both long distance and local
circuit-switched telephone service in approximately 40 percent of the nation.
Third, when considered in tandem with the planned Verizon-MCI merger, the proposed
SBC-AT&T merger would increase SBC’s opportunities for coordinated anticompetitive
conduct. The historical refusal of RBOCs to compete head to head, especially in the provision of
local telecommunications services, is an established fact, and there is no significant evidence that
their predilection to avoid competing with each other will change. Thus, if the Verizon
transaction is completed, MCI is likely to be lost as a significant competitor in the provision of
local transmission inputs in the SBC region, thereby making the loss of AT&T as a source of
competitive local facilities even more acute. Similarly, the loss of MCI as a meaningful
competitor for mass market long distance services reinforces the ability of SBC to establish an
even more-dominant position in that market by leveraging its local services hegemony, and
exploit its controlling position in the mass market to discriminate in the enterprise market.
These harms to competition are substantial, likely, and ignored by SBC and AT&T in
their submission. Due to their likely harms to competition, the Commission formerly found
unlawful (before attaching stringent remedial conditions) the proposed RBOC mergers of SBC-

4

Ameritech, NYNEX-Bell Atlantic, GTE-Bell Atlantic and Cingular-AT&T Wireless4 – and it
cannot depart from that well established precedent here.
B.

Applicants Ignore the Likely Public Harms of their Merger, While Claiming
Public Benefits That Are Insubstantial.

Despite the fact that they bear a heavy burden to prove that their merger is procompetitive and thus in the public interest, Applicants have simply ignored the obvious threats to
telecommunications competition enunciated above. Perhaps because they cannot, Applicants for
example have virtually ignored the consequences of combining their overwhelming market share
in the provision of local services with their combined dominance in the deployment of local
network facilities. Both local market share and local facilities deployment are readily
quantifiable with information in Applicants’ possession, yet they choose not to include a scintilla
of such critical data in their Application. Indeed, the Application can be fairly described as a
virtual “fact free zone” in which Applicants chose to make sweeping and unsupported claims that
4

Application of GTE Corp. and Bell Atlantic Corp. For Consent to Transfer Control of
Domestic and International Sections 214 and 310 Authorizations and Application to
Transfer Control of a Submarine Cable Landing License, Memorandum Opinion and
Order, 15 FCC Rcd. 14032 (2000) (“GTE/Bell Atlantic Merger Order”); Applications of
Ameritech Corp., and SBC Communications Inc., For Consent to Transfer Control of
Corporations Holding Commission Licenses and Lines Pursuant to Sections 214 and
310(d) of the Communications Act and Parts 5, 22, 24, 25, 63, 90, 95 and 101 of the
Commission’s Rules, Memorandum Opinion and Order, 14 FCC Rcd. 14712 (1999)
(“SBC/Ameritech Merger Order”), vacated in part sub nom, Ass’n of Communications
Enters. v. FCC, 235 F.3d 662 (D.C. Cir. 2001) (vacating part of order allowing SBC to
avoid statutory resale obligations by providing advanced telecommunications services
through an affiliate), amended in part, 16 FCC Rcd. 5714 (2001) (modifying merger
conditions to require payments for violations to be paid to the U.S. Treasury);
Applications of NYNEX Corp. and Bell Atlantic Corp. For Consent to Transfer Control
of NYNEX Corporation and Its Subsidiaries, Memorandum Opinion and Order, 12 FCC
Rcd. 19985 (1997) (“NYNEX/Bell Atlantic Merger Order”); Applications of AT&T
Wireless Services, Inc. and Cingular Wireless Corp. For Consent to Transfer Control of
Licenses and Authorizations, Memorandum Opinion & Order, 19 FCC Rcd. 21522
(2004) (the RBOC wireless joint venture of Cingular, SBC owning 60% and BellSouth
owning 40%) (“Cingular/AT&T Wireless Merger Order”).

5

telecommunications competition is universal and irreversible regardless of what future anticompetitive actions Applicants may take.
The same failing befalls Applicants’ broad but extraordinarily vague claims of
meaningful public benefits from their merger. Through hundreds of pages of largely empty
rhetoric, Applicants claim that the merger will make SBC a world leader in communications,
while ignoring that AT&T already holds that status. They claim that the combination will enable
SBC to provide national security services to the federal government, while ignoring that AT&T
has done and continues to do so without any evident problem. They claim that eliminating
AT&T will enable SBC to develop new services, while the overwhelming market evidence is
that new products and services are first deployed by competitors (such as a pre-merger AT&T)
and that firms with market power (such as the pre- and post-merger SBC) are less inclined to
innovate. And they make highly speculative and questionable assertions of increased efficiency,
without ever demonstrating with data how that could occur in ways consistent with SBC’s legal
obligation not to discriminate against competitors. The private benefits to SBC and AT&T of
wielding the considerable market power that will be created by the merger are clear, while the
alleged public benefits of the merger are make-weight.
C.

The Commission Must Deny the Applications, or at a Minimum Require the
Applicants to Remedy the Public Harms Posed by Their Merger.

Since their Application is largely devoid of any real evidence, the Commission must first
require that Applicants supply the extensive data needed to evaluate the likely public harms, and
give the public an opportunity to review and comment on it. The Joint Petitioners are confident
that the data the Commission has recently requested will help form the foundation for confirming
that the proposed merger poses a grave threat to the markets and consumer welfare, and the
Commission then will be required to either deny the Application outright, or attempt to create

6

and enforce a set of remedial conditions required to prevent a combined SBC-AT&T from
abusing its market power. The proposed SBC-AT&T merger is truly an industry-transforming
event, and the Commission must disregard Applicants’ pleas to rubber-stamp their remonopolization plan to reinforce SBC’s dominance. A misstep on this Application would
unravel overnight a decade of progress in opening telecommunications markets to competition
pursuant to the 1996 Act.
II.

APPLICANTS BEAR THE BURDEN OF PROVING THAT THEIR MERGER
WOULD ENHANCE COMPETITION.
Pursuant to Sections 214(a) and 310(d) of the Act, the Commission may not approve the

proposed transfer of control of AT&T’s licenses to SBC unless it is persuaded that the
transaction is in the public interest, convenience and necessity.5 Applicants bear the burden of
proving that the proposed transaction, on balance, furthers the public interest.6 The
Commission’s review of a proposed merger under the public interest standard includes
consideration of the competition policies underlying the Sherman and Clayton Acts, but the
public interest standard necessarily “subsumes and extends” beyond the traditional scope of
antitrust review.7
The likely effect of a proposed merger on the development of competition in
telecommunications markets is the primary touchstone by which proposed mergers are judged.
In performing its review, the Commission must consider whether the merger will “accelerate the
decline of market power by dominant firms” in the relevant communications market and its

5

47 U.S.C. §§ 214(a), 310(d); NYNEX/Bell Atlantic Merger Order ¶ 2.

6

Cingular/AT&T Wireless Merger Order ¶ 40.

7

NYNEX/Bell Atlantic Merger Order ¶ 2.

7

“effect on future competition.”8 In order to find that a merger is in the public interest, the
Commission has emphasized that it “must be convinced that it will enhance competition.”9 A
merger will be pro-competitive if the “harms to competition are outweighed by the benefits that
enhance competition.”10 Applicants carry the burden of showing that the proposed merger will
not eliminate potentially significant sources of competition that the 1996 Act sought to create.11
The Commission has observed that “[w]hen facing a changing regulatory environment that
reduces barriers to entry, firms that otherwise would compete directly may, as one possible
strategic response, seek to cooperate through merger.”12 Consequently, Applicants must prove
that, on balance, the merger will “enhance and promote, rather than eliminate or retard,
competition.”13 This is equally true of competition in local telephone services, related interstate
access services and interstate long distance services.14 If Applicants cannot carry this burden,
their Application must be denied.15
A common circumstance is that the same consequences of a proposed merger that may be
beneficial in one sense will be harmful in another. Even if Applicants could show that
combining assets may allow the merged entity to reduce transaction costs or introduce new
products, the combination may also enhance market power, barriers to entry by potential

8

Cingular/AT&T Wireless Merger Order ¶ 42.

9

NYNEX/Bell Atlantic Merger Order ¶ 2.

10

Id.

11

Id. ¶ 3.

12

Id.

13

Id.

14

Id.

15

Id. ¶ 2.

8

competitors, or opportunities to disadvantage rivals in anticompetitive ways.16 Applicants bear
the burden of overcoming such anticompetitive effects. In considering whether Applicants have
made such a showing, the Commission has stated that the unilateral and coordinated effects of a
proposed merger are mitigated by competitive forces only to the extent that barriers to entry or
expansion are sufficiently low that competitors would “expand or enter with sufficient strength,
likelihood and timeliness to render unprofitable an attempted exercise of market power resulting
from the merger.”17 It is not enough for Applicants to show that the anti-competitive effects of a
merger are counterbalanced in part by potential pro-competitive effects; their burden is to show
that their transaction has the ultimate effect of “affirmatively advancing competition throughout
the region.”18
Given that Commission precedent is clear that evaluation of a proposed merger’s effect
on competition is central to the Commission’s review, it is curious in the extreme that the word
“competition” is never once mentioned in the Standard of Review section of the SBC/AT&T
Application.19 Applicants’ failure to properly enunciate the primary criterion by which their
Application must be judged is a telling admission of the weakness of the submission that follows.
Confessing that consideration of the likely impact on competition is central to the Commission’s
public interest determination presents a serious problem for a combination that raises such
significant anti-competitive concerns.
Finally, as a pre-condition to approval of any proposed merger, Section 214(c) of the Act
authorizes the Commission to impose “such terms and conditions as in its judgment the public
16

Cingular/AT&T Wireless Merger Order ¶ 42.

17

NYNEX/Bell Atlantic Merger Order ¶ 11.

18

Id. ¶ 14.

19

Application at 11-13.

9

convenience and necessity may require.”20 This enables the Commission to impose and enforce
transaction-specific conditions on its approval of any such transaction.21 Indeed, the
Commission has recognized that its regulatory and enforcement experience positions it uniquely
and appropriately to “impose and enforce conditions to ensure that the merger will yield overall
public interest benefits.”22 It is noteworthy that nearly every proposed RBOC acquisition of
another major carrier since the 1996 Act was enacted has been found to be unlawful due to their
likely anti-competitive effects,23 and that the Commission has permitted these mergers to go
forward only after attaching conditions that were carefully designed to remedy the perceived
anti-competitive effects.
III.

THE COMMISSION MUST CONSIDER SBC’S DEMONSTRATED
PROPENSITY TO ENGAGE IN PREDATORY ANTI-COMPETITIVE
BEHAVIOR WHENEVER IT HAS THE OPPORTUNITY.
In order to effectively weigh potential anti-competitive effects against purported public

interest benefits of a proposed transaction, the Commission considers evidence of whether the
transferee “has the requisite qualifications to hold Commission licenses,”24 in addition to hard
market data. Thus, using “the Commission’s character policy initially developed in the
broadcast area as guidance in resolving similar questions on common carrier license transfer

20

47 U.S.C. § 214(c).

21

Cingular/AT&T Wireless Merger Order ¶ 43.

22

Id.

23

See generally, GTE/Bell Atlantic Merger Order, 15 FCC Rcd. 14032; SBC/Ameritech
Merger Order, 14 FCC Rcd. 14712; NYNEX/Bell Atlantic Merger Order, 12 FCC Rcd.
1985; Cingular/AT&T Wireless Merger Order, 19 FCC Rcd. 21522.

24

Cingular/AT&T Wireless Merger Order ¶ 56; see also Policy Regarding Character
Qualifications in Broadcast Licensing, 102 F.C.C. 2d 1179 (1986) (“Character Policy
Statement”), modified, 5 FCC Rcd. 3252 (1990), recon. granted in part, 6 FCC Rcd. 3448
(1991), modified in part, 7 FCC Rcd. 6564 (1992).
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proceedings,”25 the Commission should here “review allegations of misconduct directly before it,
as well as conduct that takes place outside the Commission.”26
SBC’s track record of non-compliance is particularly relevant here because, “as the
Commission long ago observed, licensing ‘enables future conduct.’”27 The standard by which
the proposed merger must be judged is whether it will be unduly injurious to competition. [See
Sec. II infra.] As described in Section IV hereafter, there is no question that the proposed merger
will both increase SBC’s incentives to discriminate against competitors, and create or preserve
market power that will enable SBC to inflict damage on competition in new and formidable
ways. SBC undoubtedly will argue that it has no plans to engage in anti-competitive behavior,
and that regulatory requirements would prevent the company from doing so in any event.
Unfortunately, overwhelming market evidence exists that shows that is not the case.
SBC has an unparalleled record of seizing every opportunity to engage in anticompetitive activity. Importantly, attempts to control SBC’s behavior through regulation have
failed. As the events cited hereafter make clear, SBC has demonstrated repeatedly that it will use
every weapon in its arsenal to undermine competitors, regardless of legal requirements to the
contrary, and is content to pay any fines for breaching applicable rules as an acceptable cost of

25

Cingular/AT&T Wireless Merger Order ¶ 47 (citing WorldCom, Inc. and its Subsidiaries,
Transferor, and MCI, Inc., Transferee, Applications for Consent to Transfer and/or
Assign Section 214 Authorizations, Section 310 Licenses, and Submarine Cable Landing
Licenses, Memorandum Opinion and Order, 18 FCC Rcd. 26484, ¶ 13 (2003)
(“WorldCom Bankruptcy Order”)).

26

Cingular/AT&T Wireless Merger Order ¶ 47 (citing GM-News Corp. Order, 19 FCC
Rcd. at 486, ¶ 23; EchoStar Communications Corp, General Motors Corp, and Hughes
Electronics Corp., Transferors, and EchoStar Communications Corp, Hearing
Designation Order, 17 FCC Rcd. 20559, 20576, ¶ 28 (2002) (“EchoStar/DirecTV
HDO”); GTE/Bell Atlantic Merger Order ¶ 429).

27

Character Policy Statement ¶ 21 (1986).
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doing business. The unfortunate fact is that the amount of such fines is dwarfed by the benefit
derived by SBC from preventing competition from taking hold in its operating region. As
Merrill Lynch analyst Ken Hoexter, who has tracked SBC, has explained, “[a]s long as the cost
of violating merger agreements is below the cost of allowing competitors to enter the market, it
continues to be cheaper to pay the government for violating certain performance targets versus
completely opening up the markets to competitors.”28
The Commission cannot ignore SBC’s past record and unmistakable predilection to act
anti-competitively despite Commission orders and rules designed to prevent such behavior when
evaluating the potential harms and putative benefits of combining AT&T with SBC. This
Application is where the proverbial “chickens come home to roost.” Given its horrid record,
SBC’s assertion that it has no intention to use the advantages gleaned from an AT&T acquisition
in an anti-competitive fashion simply cannot be taken at face value. As importantly, the
Commission must accept that the mere existence of its regulatory oversight has proven woefully
insufficient to constrain SBC’s penchant for undermining competition in unlawful ways. In view
of SBC’s performance to date, the Commission must assume that wherever the proposed merger
results in increased market power for SBC, the company will employ that power to unfairly
reduce competition in precisely the ways expressed in Section IV below.

28

Press Release, Michigan Alliance for Competitive Telecomms., Fined Again – SBC
Ameritech Sees It as the Cost of Doing Business, Federal and State will Collect Over
$67.8 Million from SBC for Anti-competitive Conduct (June 22, 2002).
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A.

SBC has been Penalized Repeatedly for Engaging in Anti-Competitive
Conduct.

By Joint Petitioners’ count, in the last ten years, and particularly in the nine short years
since the passage of the 1996 Act, SBC has been subject to one Order to Show Cause;29 entered
into five Consent Decrees with the Commission;30 been the recipients of four Forfeiture
Orders;31 been found liable for one Section 271 violation;32 garnered six Notices of Apparent
Liability;33 violated merger conditions causing damages to CLECs;34 and been found the culprit

29

The Ameritech Telephone Operating Companies, Order to Show Cause, 10 FCC Rcd.
5606 (1995).

30

Ameritech Corporation Apparent Liability for Forfeiture, Consent Decree, 11 FCC Rcd.
15476 (1996); The Ameritech Telephone Operating Companies, Consent Decree Order,
11 FCC Rcd. 14831 (1996); SBC Communications Inc., Order and Consent Decree, 14
FCC Rcd. 12741 (1999); SBC Communications, Inc., Order and Consent Decree, 17
FCC Rcd. 10780 (2002); SBC Communications Inc., Order and Consent Decree, 18 FCC
Rcd. 19880 (2003).

31

SBC Communications Inc., Apparent Liability for Forfeiture, Order of Forfeiture, 16
FCC Rcd. 5535 (2001); SBC Communications Inc., Apparent Liability for Forfeiture,
Order of Forfeiture, 16 FCC Rcd. 10963 (2001); SBC Communications, Inc., Apparent
Liability for Forfeiture, Forfeiture Order, 17 FCC Rcd. 7589 (2002); SBC
Communications, Inc., Apparent Liability for Forfeiture, Forfeiture Order, 17 FCC Rcd.
19,923 (2002); SBC Communications Inc., Apparent Liability for Forfeiture, Order on
Review, 17 FCC Rcd. 4043 (2002).

32

AT&T Corp. vs. Ameritech Corporation, v. U S WEST Communications, Inc.,
Memorandum Opinion and Order, 13 FCC Rcd. 21438 (1998) (“We conclude, based on
this record, that, although certain limited marketing arrangements are permissible under
the Act, Ameritech and U S WEST are providing in-region, interLATA service without
authorization, in violation of section 271 of the Act. We further conclude that, as
discussed below, although the underlying arrangements raise considerable concerns that
Ameritech and U S WEST may have violated their equal access and nondiscrimination
obligations under section 251(g) of the Act, we need not reach the issue because we have
found that the arrangements violate section 271.” (internal citation omitted)).

33

Ameritech Corporation, Apparent Liability for Forfeiture, Notice of Apparent Liability
for Forfeiture and Order to Show Cause, 10 FCC Rcd. 10559 (1995); SBC
Communications, Inc., Apparent Liability for Forfeiture, Notice of Apparent Liability for
Forfeiture, 16 FCC Rcd. 1140 (2000); SBC Communications, Inc., Apparent Liability for
Forfeiture, Notice of Apparent Liability for Forfeiture, 16 FCC Rcd. 1012 (2001); SBC
Communications, Inc., Apparent Liability for Forfeiture, Notice of Apparent Liability for
. . .Continued
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of an array of other incidents within the purview of the courts and other agencies, including a
critical DOJ Evaluation in SBC’s Michigan 271 application35 and an Illinois appeals court
finding that SBC violated the collocation requirements of Illinois law.36
Importantly, SBC has shown no recent inclination to abandon its anti-competitive ways.
Within only the past two years:
April 17, 2003: The Commission found that SBC “violated paragraph 56 of the
SBC/Ameritech Merger Order Conditions, and, in this regard, section 201(b) of the Act”
causing damages to CLECs.37
July 16, 2003: The DOJ did not support SBC’s 271 Application in Michigan because of
deficiencies in its wholesale billing. DOJ found that SBC had trouble generating accurate
bills, and that CLECs spend great resources auditing SBC’s bills.38

Forfeiture and Order, 16 FCC Rcd. 19091 (2001); SBC Communications, Inc., Apparent
Liability for Forfeiture, Notice of Apparent Liability for Forfeiture, 16 FCC Rcd. 19370
(2001); SBC Communications, Inc., Apparent Liability for Forfeiture, Notice of Apparent
Liability for Forfeiture, 17 FCC Rcd. 1397 (2002); SBC Communications, Inc., Apparent
Liability for Forfeiture, Forfeiture Order, 17 FCC Rcd. 7589 (2002); SBC
Communications, Inc., Apparent Liability for Forfeiture, Forfeiture Order, 17 FCC Rcd.
19923 (2003).
34

Core Communications, Inc. and Z-Tel Communications, Inc. v. SBC, Memorandum
Opinion and Order, 18 FCC Rcd. 7568, at ¶ 3 (2003) (finding that SBC “violated
paragraph 56 of the SBC/Ameritech Merger Order Conditions, and, in this regard, section
201(b) of the Act”) (“SBC CLEC Damages Order”).

35

Press Release, U.S. Dep’t of Justice, Justice Department Advises FCC of Concerns About
SBC’s Application to Provide Long Distance Services in Michigan, Department Raises
Questions about Change Management, Line Loss Notification, Billing Errors, and
Reliability of Reported Performance Data, Feb. 26, 2003, available at http://www.usdoj.
gov/atr/public/press_releases/2003/200803.htm.

36

GlobalCom, Inc. v. Illinois Commerce Comm’n, No. 1-02-3605, 2004 WL 487948 (Ill.
App. Ct. Mar. 21, 2004).

37

SBC CLEC Damages Order, 18 FCC Rcd. 7568.

38

Press Release, U.S. Dep’t of Justice, Justice Department Advises FCC of Concerns About
SBC’s Application to Provide Long Distance Services in Michigan, Department
Reiterates Concerns About Billing Accuracy, Jul. 16, 2003, available at http://www.
usdoj.gov/atr/public/press_releases/2003/201173.htm.
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February 26, 2003: The DOJ questioned SBC’s provision of line loss notification
procedures, billing errors, and the reliability of its reported performance data, noting that
“[s]erious concerns remain in several areas that may affect whether the current state of
competition is irreversible…and these concerns merit the FCC’s careful attention.”39
August 26, 2003: The DOJ did not support SBC’s application to provide long distance
services in Illinois, Indiana, Ohio and Wisconsin due to poor SBC wholesale billing
accuracy, as well as issues related to line-splitting, data integrity, manual handling and
pricing.40
October 1, 2003: SBC and Commission entered into an agreement that effectively
terminated the Commission’s investigation (commenced March 10, 2003) into whether
SBC marketed and/or sold in-region long distance services prior to receiving Section 271
authorization. SBC agreed to contribute $1.35 million to U.S. Treasury.41
March 11, 2004: GlobalCom filed suit in Illinois state court alleging that Illinois Bell
Telephone Company, now SBC, knowingly engaged in anticompetitive conduct.
Specifically, GlobalCom alleged that SBC unlawfully (1) charged early termination fees
for the premature cancellation of contracts for certain services and (2) required
GlobalCom to pay rent to store its equipment in an SBC facility as a condition for
obtaining a new service. The Court concluded that the early termination fees were
lawful, but that the collocation requirements violated Illinois law.42
March 31, 2005: SBC refuses to cooperate with Internet telephone providers, such as
Vonage, to resolve issues regarding subscribers’ access to the 911 emergency network.43
Since September 1998, the Commission, state commissions and courts have assessed
fines and settlements of over $1 billion against SBC for failure to meet performance criteria;
39

Press Release, U.S. Dep’t of Justice, Justice Department Advises FCC of Concerns About
SBC’s Application to Provide Long Distance Services in Michigan, Department Raises
Questions about Change Management, Line Loss Notification, Billing Errors, and
Reliability of Reported Performance Data, Feb. 26, 2003, available at http://www.usdoj.
gov/atr/public/press_releases/2003/200803.htm.

40

Press Release, U.S. Dep’t of Justice, Justice Department Advises FCC of Concerns About
SBC’s Application to Provide Long Distance Services in Illinois, Indiana, Ohio and
Wisconsin, Department Reiterates Concerns about Billing Accuracy, Aug. 26, 2003,
available at http://www.usdoj.gov/atr/public/press_releases/2003/201248.htm.

41

See SBC Communications Inc., Order and Consent Decree, 18 FCC Rcd. 19800 (2003).

42

GlobalCom, Inc. v. Illinois Commerce Comm’n, No. 1-02-3605, 2004 WL 487948 (Ill.
App. Ct. Mar. 21, 2004).

43

Internet Provider May Seek Federal Help in 911 Dispute, CNET News, Mar. 31, 2005,
available at http://www.news.com.
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failure to meet merger commitments; failure to meet wholesale service standards; violation of
Section 271; provision of substandard service; and other violations and omissions.44 Since SBC
has a clear record of non-compliance with rules intended to prevent anti-competitive behavior,
the Company’s application to increase its market power through merger should be denied.
However, if the Application is approved subject to remedied conditions, then the Commission
must take special care to craft conditions that are clear, tough and easily enforceable.
B.

SBC has Routinely Violated Prior Merger Conditions Intended to Minimize
Anti-Competitive Effects.

SBC’s proven disregard for the conditions attached by the Commission to prior mergers
should be of particular concern. Recall that the Commission first determined that SBC’s
proposed acquisition of Ameritech was unlawful, and made its consent to proceed expressly
conditional on SBC’s acceptance and adherence to a set of carefully crafted conditions intended
to ameliorate the obviously anti-competitive effects of the combination.45 Unfortunately, the ink
on the order had barely dried before SBC reneged on its end of the deal, and began blatantly
ignoring the conditions imposed upon it.
As a condition of the deal, for example, the Commission required SBC to report certain
performance data in accordance with the published business rules adopted in a carrier-to-carrier
performance plan, in order to enable competitors and the Commission to ensure that the merged
RBOCs were not discriminating against competitors in the provisioning of wholesale facilities.
The FCC had determined that the carrier-to-carrier performance plan was “central to achieving
44

Joshua E. Barbach, AT&T Wireless – Cingular: Revealing a Lack of Regulatory
Progress, Pipeline, May 2004 (“SBC has been fined more than $1 billion by state and
federal regulators for wholesale performance standards violations.”); Alex Goldman,
Voices for Choices Wins Two vs. SBC, ISP-Planet, June 13, 2003 (“SBC is by far the
most fined, and has managed to be fined in almost every month since January, 2000.”).

45

SBC/Ameritech Merger Order ¶¶ 354-62.
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the public interest goals enumerated in the SBC/Ameritech Merger Order, including that of
ensuring open local markets by monitoring the quality of SBC’s service to other
telecommunications carriers.”46 But within months of the closing SBC began a practice of
failing to report and incorrectly reporting the required performance data, and the Commission
later found that SBC “willfully and repeatedly violated the Merger Conditions” in 17 different
respects for more than a year -- indeed until the noncompliance was detected by the FCC.47
Similarly, in the SBC/Ameritech Merger Order, the Commission required SBC to provide
shared transport on the same terms available in the State of Texas at that time.48 But from the
date of merger, SBC refused to provide shared transport for intraLATA toll calls despite the fact
that shared transport was undeniably available for use in routing intraLATA toll calls in Texas at
that time, presumably in an effort to retain and leverage their legacy market power in the
intraLATA toll market. Again the Commission found that SBC “willfully and repeatedly”
violated the merger conditions that were the critical underpinning of its consent to the
SBC/Ameritech merger, and imposed a $6 million fine.49 Even then, SBC elected to thumb its
nose at the Commission and its remedial conditions by continuing to refuse CLEC requests to
obtain shared transport to transport intraLATA toll traffic. A year later the Commission was
forced to intervene once again and find SBC liable for refusing to provide shared transport to
CLECs.50
46

SBC Communications, Inc., Notice of Apparent Liability for Forfeiture, 16 FCC Rcd.
1140 (2000).

47

SBC Communications, Inc., Order of Forfeiture, 16 FCC Rcd. 5535, 5542 (2001).

48

See SBC/Ameritech Merger Order ¶ 425.

49

SBC Communications, Inc., Forfeiture Order, 17 FCC Rcd. 19923 (2002), aff’d, 373
F.3d 140 (D.C. Cir. 2004).

50

See SBC CLEC Damages Order ¶¶ 53-56.
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Indeed, as discussed more fully in Section IV.D hereof, the Commission painstakingly
negotiated an agreement whereby SBC agreed to invest in local telecom facilities and compete as
a CLEC out-of-region as a partial offset to the anti-competitive effects of a SBC-Ameritech
merger – the so-called “National-Local Plan.”51 SBC deployed minimal local network facilities
in approximately ten out-of-region markets. But with few exceptions, SBC never took the next
step of actually marketing competitive local services in those areas. Thus, SBC arguably
adhered to the letter of the condition, but certainly did not honor the spirit of it. The complete
failure of the “National-Local Plan” condition is starkly illustrative of SBC’s disdain for
remedial conditions, and its determination not to compete with other RBOCs out-of-region.
These and other instances52 reveal a shocking disregard by SBC for clear Commission
rules intended to rein in potential anti-competitive conduct. More particularly, they show a
disturbing SBC inclination to pull a “bait and switch” with the Commission on its merger
applications – i.e., accepting pro-competitive remedial conditions to obtain approval, and then
intentionally violating them once their deal is closed. While the Commission recently
determined that SBC’s history of non-compliance with the Ameritech merger conditions was not
determinative in the context of the proposed merger of Cingular Wireless and AT&T Wireless,53
SBC’s behavior clearly is highly relevant in connection with the Commission’s review of the
instant Application. Here we are dealing with SBC alone (as opposed to a joint venture
involving SBC), we are concerned with SBC’s market power over in-region wireline operations
(as opposed to its national wireless business) and SBC is seeking to merge with the largest
51

See SBC/Ameritech Merger Order ¶ 421.

52

See, e.g., SBC Communications, Inc., Forfeiture Order, 16 FCC Rcd. 10963 (2002)
(imposing forfeiture for violating collocation rules).

53

Cingular/AT&T Wireless Merger Order ¶¶ 53-56.
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competitor in its region and the former parent company from which it was once forced to
separate under an antitrust consent decree. Thus, SBC’s pattern of non-compliance with prior
merger conditions is highly predictive and directly relevant to the present Application.
IV.

APPLICANTS HAVE FAILED TO ADDRESS THE LIKELY
ANTICOMPETITIVE CONSEQUENCES OF THE MERGER.
A.

Applicants Have Failed to Analyze the Consequences of the Increased
Concentration in Local Transmission Inputs that Would be Caused by the
Proposed Merger.

Of all the markets affected by the proposed merger, none is more important or as likely to
experience severe harm as the business markets. The transmission inputs needed to serve
business customers are a critical part of this country’s telecommunications infrastructure.
Unfortunately, as the Commission has repeatedly held, there is a severe shortage of loop and,
with rare exceptions, local transport facilities needed to transmit telecommunications and
information services to and from business customers. The local transmission capacity upon
which this country’s commerce depends is controlled by a small number of carriers, of which
SBC is overwhelmingly the dominant market leader in its region. Moreover, capacity removed
from the market through mergers of CLECs into the incumbents is unlikely to be replaced any
time soon because the entry barriers to deploying local fiber and other facilities are extremely
high. Yet, amazingly, Applicants have now blithely asked, without any supporting analysis and
without providing any data regarding the effect of the merger in this market, for approval to
allow SBC to acquire one of the two largest competitors in this market. If allowed, SBC’s
already predominant position as a wholesale supplier of transmission facilities will be
significantly strengthened in those unfortunately already few areas and in those buildings where
competition exists, and especially where AT&T functions as one of the actual or potential
suppliers of these wholesale inputs. This result is unacceptable.

19

There should be no dispute that it makes sense to focus on the effect of the proposed
merger on the availability of local transmission facilities used to serve business customers.
Local transmission inputs are “a distinct and essential ingredient for providing” service to all
types of business end-users.54 SBC has itself argued that any CLEC that, like AT&T, has
deployed local fiber facilities can “channelize” the capacity of those facilities to provide any
level of capacity to other carriers or end user customers.55 The Commission has found that, once
a carrier has deployed a fiber facility, “that carrier can then add electronics to channelize or
otherwise serve smaller capacity services using existing facilities.”56 The conclusion applies
equally to loops, for which the “incremental costs of providing channelized capacity . . . are
minimal,” and to transport facilities.57 The Commission has held that such high levels of
“production substitution” among a set of downstream services justifies focusing the examination
of competitive harm caused by the merger on the necessary upstream input facilities.58 The
Commission has also held that the analysis is the same (that the “competitive analysis would be

54

Application of WorldCom, Inc. and MCI Communications Corp. for Transfer of Control
of MCI Communications Corp. to WorldCom, Inc., Memorandum Opinion and Order, 13
FCC Rcd. 18025, 18041, ¶ 28 (1998) (“MCI/WorldCom Merger Order”).

55

“[T]he state records make clear that, once a carrier deploys fiber (whether in a transport
network or as a last-mile facility), the facility can be (and routinely is) used to provide
service at any level of capacity, simply by adjusting the electronics on either end. Those
electronics allow fiber to be ‘channelized’ – so that a fiber lit at the OCn level can be
used to provide services at single DS1 and DS3 levels as well – and the Commission has
already recognized them to be readily available to competing carriers.” SBC Reply
Comments, WC Docket No. 04-313 et al., Declaration of Alexander/Sparks at 11
(describing channelization); id. at 12 (asserting that AT&T channelizes down to the DS1
level).

56

In the Matter of Review of Section 251 Unbundling Obligations of Incumbent Local
Exchange Carriers, Order on Remand, 20 FCC Rcd. 2533, ¶ 86 (2005) (“TRRO”).

57

See id. ¶ 154.

58

See MCI/WorldCom Merger Order ¶ 27.
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logically equivalent”), regardless of whether the transmission inputs are treated as a distinct
product market or the focus is on the effect on the downstream retail markets of increased
concentration in the provision of inputs.59 Finally, the Commission has held that, when
examining the effect of a proposed merger on the availability of inputs, it is appropriate to focus
on the capacity of available inputs, rather than the number of customers served by such
facilities.60
Regardless of the geographic market definition used, whether it be wire centers, density
zones or some other appropriate geographic unit, it is clear that ownership of local transmission
capacity along the individual routes and to the individual buildings needed to serve business
customers is highly concentrated in the SBC region. Applicants offer no data and no analysis of
the local transmission input markets in the SBC region, and such data and analysis are, as
discussed further below, necessary for any serious review of the proposed merger. Even without
the requisite data at hand, national figures regarding market concentration provide a helpful
indication that the level of concentration is already dangerously high. For example, the record in
the Triennial Review proceeding showed that only “3% to 5% of the nation’s commercial office
buildings are served by competitor-owned fiber loops.”61 This indicates that an incumbent such
as SBC controls the vast majority of the loop facilities needed to serve business customers in its
region. Moreover, the Commission has held that cable transmission facilities are not used to

59

See id. ¶ 28.

60

See id. ¶¶ 43-50.

61

In the Matter of Review of Section 251 Unbundling Obligations of Incumbent Local
Exchange Carriers, Report and Order and Order on Remand and Further Notice of
Proposed Rulemaking, 18 FCC Rcd. 16978 at n.856 (2003) (“TRO”).
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serve business customers to any significant degree62 and that fixed wireless and satellite do not
offer a viable mode of local transmission for business customers.63
Loop facilities are the most critical transmission facilities for competition. It is clear that
MCI and AT&T are currently the largest, or close to the largest, wholesalers of transmission
capacity. AT&T appears to have constructed loop facilities to more buildings than any other
non-ILEC with the possible exception of MCI. According to the UNE Fact Report submitted by
SBC and other ILECs in the record of the Triennial Review Remand proceeding, in 2001/2002,
the last year relevant data was made public, MCI had the largest volume of fiber loop capacity on
its own of any competitor with 76.4 million business voice grade equivalents, and AT&T had the
second largest volume of fiber loop capacity among competitors with 40 million business voice
grade equivalents.64 Furthermore, as SBC has itself strenuously asserted, AT&T makes its
transmission facilities (including loops) available at wholesale.65 But even if AT&T does not
make its local transmission facilities available at wholesale in some cases, it must be considered
one of the few potential entrants into the wholesale market.66 The elimination of one of the

62

TRRO ¶ 193.

63

Id. n.508

64

UNE Fact Report, Prepared and Submitted by BellSouth, SBC, Qwest and Verizon, WC
Docket No. 04-313 et al., Table 6 (filed Oct. 4, 2004) (“UNE Fact Report”).

65

SBC asserted that, in state Triennial Review Order implementation proceedings, “AT&T
ultimately conceded that it does provide wholesale ‘service’ – ‘service,’ it so happens that
consists of high-capacity transmission over AT&T’s last-mile facilities.” SBC Reply
Comments, WC Docket No. 04-313 et al. at 33. See also SBC Reply Comments,
Declaration of Alexander/Sparks at 16-18, 28 (explaining that AT&T makes loops
available at wholesale to other carriers); id. at 25 (same for transport).

66

Indeed, SBC has strongly implied that the availability of UNEs at TELRIC-based prices
prevents competitors that have deployed their own facilities from making those facilities
available at wholesale. See, e.g., SBC Reply Comments, CC Docket No. 01-338 et al.
(filed Apr. 5, 2002) at 36-37 (“the Commission should avoid an excessive unbundling
regime that undermines (and devalues) the investments made by facilities-based
. . .Continued
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largest non-ILEC wholesalers (or potential wholesalers) of local transmission capacity in the
SBC region raises obvious risks of harm to consumer welfare that must be carefully examined.
There is no reason to believe that competitors will deploy significant local transmission
capacity in the foreseeable future because the entry barriers to such deployment are extremely
high. Competitors seeking to construct local transmission facilities face “steep economic
barriers.”67 For example, “most of the costs of constructing loops are sunk costs.”68 The largest
portion of the sunk “costs incurred in building a fiber loop results from deploying the physical
fiber infrastructure into the underground conduit to a particular location.”69 Entities seeking to
deploy fiber loops must overcome the “inability to obtain reasonable and timely access to the
customer’s premises both in laying the fiber to the location and getting it into the building
thereafter, as well as convincing customers to accept the delays and uncertainty associated with
deployment of alternative loop facilities.”70 Construction of transport facilities that do not
connect to particular end users is also characterized by extremely high entry barriers.71
The acquisition of the network with at least the third largest local transmission capacity
by the firm that controls the vast majority of local transmission capacity in the SBC region raises
serious risks to competition where there is little chance that much capacity will be added anytime

competitors. By making UNEs both ubiquitous and cheap, the Commission effectively
‘wrote down’ the value of these investments, subjecting them to competition from
carriers that had built nothing of their own.”) If this is correct, one would expect AT&T
to increase the extent to which it makes local transmission facilities available at
wholesale in the wake of the Triennial Review Remand Order.
67

TRO ¶ 199.

68

Id. ¶ 205; see also TRRO ¶ 150.

69

TRRO ¶ 150.

70

TRO ¶ 312.

71

See TRRO ¶¶ 74-77.
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soon.72 But even on transport routes and at buildings where SBC holds a monopoly over local
transmission, the proposed merger raises serious concerns. SBC and other ILECs have argued
repeatedly that they make special access inputs available at discounted rates to competitors
willing to make large volume and term commitments.73 Given the enormous volume of special
access that it apparently purchases (and perhaps the fact that its scale economies make it a more
credible threat than other CLECs to construct transmission facilities where special access rates
are too high), it seems likely that AT&T could obtain a steeper discount off of the monthly
tariffed special access rates than any other competitor. Moreover, AT&T appears to make
transmission facilities it acquires under its unique special access discounts available at wholesale
in response to RFPs.74 These leased facilities appear to be combined with AT&T’s own fiber
facilities to offer comprehensive local transmission solutions to wholesale customers. It seems
unlikely that other competitors would be able to obtain the level of discounts AT&T likely
receives today off of SBC’s month-to-month tariffed prices. If this is so, the elimination of
AT&T as a reseller of SBC local transmission inputs would likely harm competition.
The consequences of increased concentration in local transmission facilities for
competition in downstream service markets are well-understood. A competitor in downstream
markets that holds market power over upstream inputs needed to provide such downstream
72

Further, as discussed in Section IV.D.4 infra, if the proposed merger with Verizon is
allowed, it is unlikely to expand its facilities further in the SBC regions, and is not likely
to market the transmission facilities it does not have with any vigor.

73

See SBC Reply Comments, WC Docket No. 04-313 et al. at 46-48. SBC notes that the
largest discounts are “tied to historical volumes of special access use.” Id. at 48. See
also Wilkie Decl. ¶ 11.

74

Wilkie Decl. ¶ 13. Indeed, wholesale transmission contracts bid on and won by MCI and
AT&T are priced 50 to 60 percent below the ILEC’s special access rates. Wilkie Decl. ¶
26. The only conclusion must be that these two companies are using their volume
discount leverage to undercut SBC at retail.
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services has powerful incentives to raise rivals’ costs.75 By increasing the share of scarce local
transmission capacity under its control, SBC’s incentive to engage in this kind of behavior would
increase. It is hard to think of an outcome more antithetical to the pro-competition policies
embodied in the Act generally and the 1996 Act more specifically.
Applicants have offered no analysis or data regarding this obvious threat to consumer
welfare. In their 119 page public interest statement, Applicants dedicate just a single footnote to
this issue.76 There, Applicants state only that there are no “significant competitive issues raised
by AT&T’s limited ownership of local facilities in SBC’s territories.” This is allegedly because

75

See SBC/Ameritech Merger Order ¶ 107 (“In addition, incumbent LECs, which are both
competitors and suppliers to new entrants, have strong economic incentive, to preserve
their traditional monopolies over local telephone service and to resist the introduction of
competition that is required by the 1996 Act. More specifically, an incumbent LEC has
an incentive to: (1) delay interconnection negotiations and resolution of interconnection
disputes; (2) limit both the methods and points of interconnection and the facilities and
services to which entrants are provided access; (3) raise entrants’ costs by charging high
prices for interconnection, network elements and services, and by delaying the
provisioning of, and degrading the quality of, the interconnection, services, and elements
it provides. An incumbent LEC has similar, and probably greater, incentive to deny
special accommodations required by competitive LECs seeking to offer innovative
advanced services that the incumbent may not even offer. As noted at the outset, this
view of the incumbent LECs’ incentives and abilities is the fundamental postulate of the
basic cornerstones of modern telecommunications law – the MFJ and the 1996 Act.”)
GTE/Bell Atlantic Merger Order ¶ 188 (“given their monopoly control over exchange
access services, each Applicant currently has the ability to discriminate against rivals
providing interexchange services, in favor of its own interexchange operations, by
denying, degrading, or delaying access on the originating and terminating ends.”);
Regulatory Treatment of LEC Provision of Interexchange Services Originating in the
LEC Exchange Area; Policy and Rules Concerning the Interstate, Interexchange
Marketplace, Second Report and Order, 12 FCC Rcd. 15756, ¶ 111 (1997) (“there are
various ways in which a BOC could attempt to discriminate against unaffiliated
interLATA carriers, such as through poorer quality interconnection arrangements or
unnecessary delays in satisfying its competitors’ requests to connect to the BOC’s
network.”) (footnote omitted).

76

See Public Interest Statement n.347.
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those facilities have “very limited coverage,” and there are “numerous other competitive carriers
that have deployed” similar facilities.77
Applicants make no attempt to substantiate these claims, and the available evidence
indicates that they are inaccurate. For example, the parties to this filing have obtained data from
GeoResults regarding the number of commercial buildings served by competitors and SBC in the
Cleveland and Milwaukee MSAs.78 This data is far from ideal, because it does not distinguish
between buildings served by resold special access and buildings served by a carrier’s own fiber
loops (both categories are included in the GeoResults data), and GeoResults relies on Telecordia
data which is itself imperfect. Nevertheless, it is instructive to compare the number of
commercial buildings served by competitors, including AT&T, with the number of commercial
buildings served by competitors, excluding AT&T. The results of this simple exercise indicate
the potential consequences of the merger. According to the GeoResults data, in the Cleveland
MSA, the number of commercial buildings served by a competitor dropped by over 53 percent
when AT&T is removed from the calculation. In Milwaukee, the corresponding drop was 64
percent. The survey offers an important indication that a detailed analysis of the AT&T local
transmission facilities in the SBC region as compared to other CLEC local transmission
networks in that region is critically important. The available data indicate that any such analysis
will reveal that the proposed merger will be extremely harmful to competition in the business
markets. Moreover, this analysis does not even account for the impact of MCI scaling back its

77

See id.

78

Cleveland and Milwaukee were chosen for the study because they are both in the SBC
region, AT&T is known to have deployed local transmission facilities in those markets,
and data regarding other competitors’ facilities in those markets was readily available.
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competitive presence in the SBC region as would likely be the case if it were acquired by
Verizon.79
Applicants’ expert economists offer nothing to assuage this concern. Messrs. Carlton and
Sider offer only a “brief overview” of the impact of the proposed merger on the markets for
business service.80 They vaguely mention the fact that some CLECs have deployed “networks”
in metropolitan areas,81 but they concede that they have made no attempt to analyze “the extent
to which CLECs’ facilities in a given MSA serve the same areas.”82 As even SBC has
recognized in the past, the highly localized nature of transmission facility deployment decisions
demands an inquiry as to whether there is competition in specific areas.83 That analysis appears
nowhere in the Applicants’ filing.
The other reasons offered by Carlton and Sider for discounting the threat posed by the
merger to business customers are easily rejected. Carlton and Sider state that competitors “can”
deploy facilities in response to demand,84 but the Commission’s own assessment of the entry
barriers associated with loops and, to a lesser degree transport, refute this assertion. Carlton and
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According to Dr. Wilkie, the removal of MCI and AT&T would result in a 61.5 percent
decline in the number of commercial buildings served by a competitor in Cleveland. See
Wilkie Decl. ¶ 19. See Section IV.C., infra, for a discussion of potential tacit collusion
between SBC and Verizon following their contemplated acquisitions of AT&T and MCI,
respectively, so as to eliminate effectively both AT&T and MCI as competitors
throughout the combined SBC and Verizon footprints.

80

See Carlton & Sider Decl. ¶ 31.

81

See id. ¶ 35-36.

82

See id. ¶ 35.

83

In proposing a route-by-route test for transport impairment in the Triennial Review
Remand proceeding, SBC essentially conceded the need for a highly localized inquiry
regarding the extent to which competitors have deployed transmission capacity. See SBC
Comments, WC Docket No. 04-313 et al. (filed Oct. 4, 2004) at 78-79.

84

See Carlton & Sider Decl. ¶ 35.

27

Sider cite to the wide variety of firms competing to serve business customers, including carriers,
systems integrators, equipment manufacturers, value-added resellers and cable companies.85 But
all of these firms (except cable companies, which do not serve the relevant market to any
significant degree) would become victims of SBC’s increased power to raise rivals’ costs if it
were to gain control over AT&T’s local transmission capacity. The number of resellers in a
market has no bearing on the extent to which they are vulnerable to anticompetitive conduct by
the firm that controls upstream inputs. Carlton and Sider also point to the fact that businesses
purchasing telecommunications service are “highly heterogeneous.”86 Yet, this too is a red
herring. Regardless of the differences in applications demanded by business customers, all such
services must ride over the same underlying transmission facilities. Again, control over the
transmission facilities yields control over the market and harm to consumers.
It is clear therefore that the threat that the proposed merger poses to the business market
requires a detailed analysis of the transport routes and building connections that AT&T owns.
Applicants must then assess whether several other competitors besides AT&T have deployed
transmission facilities along the specific transport routes and to the specific buildings where
AT&T has built fiber in a relevant geographic area (wire center, density zone, or other). In those
cases where only AT&T and SBC have deployed facilities to a particular building, the merged
firm would obviously obtain a monopoly over local transmission serving that building. It is hard
to conceive of a clearer example of competitive harm caused by a merger. Where the number of
providers of transmission inputs would drop from three (SBC, AT&T and one other competitor)
to two as a result of the proposed merger, substantial competitive harm will result from the
85

See id. ¶ 38.

86

See id. ¶ 41-43.
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creation of a duopoly. This is precisely the holding of the Commission’s order blocking the
proposed merger of DirecTV and EchoStar.87 Finally, even where the number of competitors
drops from four to three, significant harm is likely.88 The DOJ-FTC Merger guidelines support
this conclusion, since a market with equal market share held by three competitors is deemed
highly concentrated (with an HHI of 3267).89
But the relevant inquiry does not end at an analysis of fiber facilities deployed by AT&T.
As mentioned, AT&T likely obtains a steeper discount for special access local transport from
SBC than any other competitor since it is unlikely that any other competitor purchases special
access in the volumes needed to obtain such discounts.90 Thus, the proposed merger would
remove a critical source of discounted transmission inputs that competitors cannot duplicate.
The public interest harms of the loss of these discounts is enormous. Dr. Wilkie’s study of

87

See EchoStar/DirecTV HDO ¶ 275 (“The Applicants have failed to meet their burden of
proof to show that, on balance, the proposed merger is in the public interest . . . The
record before us irrefutably demonstrates that the proposed transaction would eliminate a
current viable competitor from every market in the country, whether those markets are
currently served by cable systems or are markets in which no cable systems exist, at best
resulting in a merger to duopoly . . .”).

88

See also, Section IV.D.4. infra, discussing the probability that where MCI is the other
supplier or one of two alternative suppliers, the practical effect will be to go from three
suppliers to one in buildings with three suppliers (SBC, AT&T, and MCI) and from four
suppliers to two in buildings where there are four suppliers (including SBC, AT&T and
MCI).

89

See US DOJ Antitrust Div. and Federal Trade Comm’n 1992 Horizontal Merger
Guidelines, 57 FR 41552 (1992); US DOJ and Federal Trade Comm’n Revision to the
Horizontal Merger Guidelines § 1.51 (Apr. 8, 1997). The HHI calculation here assumes
an equal market share for all competitors, including SBC, that have constructed facilities
in a particular location. Given SBC’s ability to raise its rivals’ costs in obtaining inputs
needed to compete and SBC’s superior economies of scale, this is a highly conservative
assumption.

90

Wilkie Decl. ¶ 11, 17.
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wholesale transmission bids indicates that if AT&T is removed from the market for wholesale
transmission, wholesale prices will likely increase 100%.91
To assess the extent of this risk, Applicants must disclose the extent of the special access
discount SBC provides to AT&T, how it compares with the discounts SBC offers to other
carriers, and the extent to which AT&T has or has planned to share some portion of its special
access discount with other carriers by reselling SBC’s special access facilities (by themselves or
bundled with AT&T’s facilities). AT&T’s plans for wholesale offerings in the future are
especially pertinent in light of recent analyst reports that AT&T has planned to focus more than
in the past on selling service at wholesale.92
B.

Applicants have Failed to Analyze the Consequences of the Proposed Merger
for Mass Market Telephone Service.

The proposed transaction also raises serious concerns regarding increased concentration
in the market for landline circuit-switched voice services demanded by mass market customers.
SBC is the dominant provider of these services within its region. Moreover, AT&T, with its
powerful brand and obvious expertise born of long experience in selling voice services to the
mass market, remains a substantial presence in the mass market with the highest market share,
next to the RBOCs, of bundled local and long distance voice services.93 The magnitude of
SBC’s dominance over such a large region only increases the possible harms from merger since
91
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See Jeffrey Halperin, U.S. Telecom: Superior Growth Prospects Make Enterprise Market
a Key Battleground for U.S. Service Providers, Bernstein Research Call (Jan. 6, 2005) at
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See Taylor, Nelson, Sofres PLC, Combined SBC and AT&T Represents 28% of Wired
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http://www.tnstelecoms.com/press-1-31-05.html.
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a relatively small increase in price for mass market services will result in billions of dollars of
consumer harm.94
Even if AT&T were to exit the market (which it has not), AT&T would be almost
uniquely positioned as a potential competitor, whose very existence as an independent company
would discipline the prices SBC charges for mass market voice services.95 Indeed, there is every
indication that AT&T could reenter the voice mass market quickly and with little capital
investment. Accordingly, if SBC were permitted to acquire AT&T, there is real and substantial
risk that SBC’s ability to raise prices for mass market voice services would increase
substantially. The Applicants have proffered virtually no economic analysis and submitted no
data in the record to explain why this outcome is unlikely.
Regardless of whether the Commission considers the relevant product market to be standalone local service (i.e., local exchange and exchange access service), stand-alone long distance
service or “all distance voice” bundles, it is clear that the market for landline circuit switched
voice service demanded by mass market customers (i.e., residential and very small businesses)
constitutes a separate product market. Although the Applicants make much of wireless and VoIP
as competitors to traditional voice service, the Commission has made clear that these services
are, at most, complements to circuit switched voice service.
For example, in its recent order approving the merger of AT&T Wireless and Cingular,
the Commission noted that it had “previously found that consumers tend to use wireless and
wireline services in a complementary manner and view the services as distinct because of
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Wilkie Decl. ¶ 41 (reduction in consumer long distance prices of 8 to 11 percent with
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differences in functionality.”96 Accordingly, the Commission concluded that, “while there is
some evidence of a small, but growing number of consumers that have chosen to cut the cord and
use wireless services in lieu of wireline service, this trend is a relatively recent phenomenon.”97
It is instructive that huge decreases in wireless pricing have not induced large numbers of
wireline consumers to “cut the cord”; this lack of cross elasticity demonstrates that wireless and
wireline services are in different product markets.98 For these reasons, CMRS simply cannot be
considered a substitute for mass market voice service.99
The same is true of mass market VoIP. As the Commission has found, to receive VoIP
service, a customer must first subscribe to broadband (most likely cable or DSL), a service which
many potential customers cannot afford100 or choose not to take and which greatly increases the
price of VoIP service over existing circuit-switched voice rates.101 Because of the need to
subscribe to broadband service, the theoretically addressable market for VoIP only consists of
the 32.5 million “high speed” cable and DSL lines in service as of June 2004,102 as compared to
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97

Id. ¶ 242.

98

Wilkie Decl. ¶ 43.

99

Id.

100

See TRRO n.118.

101

For example, SBC’s circuit switched local phone service with caller ID and two enhanced
services costs $21.95 per month and its unlimited long distance calling plan costs $15 per
month, yielding a total cost of $36.95 per month for circuit-switched voice service. In
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114.5 million mass market switched voice lines.103 Moreover, the ILECs themselves, including
SBC,104 have essentially ensured that the 17.4 million xDSL subscribers105 – over half the
theoretically addressable market – could not substitute a third party VoIP provider for the ILECs’
own circuit-switched voice service because xDSL is generally only available as part of a bundled
offering that includes ILEC circuit-switched voice service.106
The RBOCs themselves have admitted that their own VoIP service is unlikely to compete
with their traditional voice service. For example, Verizon’s CFO Doreen Toben explained that
“[t]he marketing research suggest[s]. . .[VoIP] is for the ‘single geeky guys’ who are basically
OK having one phone in the house they can use this way . . . .If you have three phones, it doesn’t

103

See FCC, Industry Analysis and Technology Division, Wireline Competition Bureau,
Local Telephone Competition: Status as of June 30, 2004, Table 2 (Dec. 2004) (“Local
Competition Report”).
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really work.”107 Indeed, Verizon is not “worried about VoIP service cannibalizing traditional
wireline offerings, but instead sees the technology as an alternative for . . .college students, as
well as ‘win-back’ for customers who have switched carriers.”108 Moreover, SBC has admitted
that VoIP’s appeal is limited, estimating that, at most, there will only be approximately 15
million non-RBOC VoIP customers by the end of 2008.109 In light of these facts, it is
unsurprising that the Commission recently concluded that “VoIP is purchased as a supplement
to, rather than a substitute for, traditional local exchange service.”110
Moreover, regardless of the geographic market definition used, the discrete product
market for circuit-switched voice service demanded by mass market customers in SBC’s region
is highly concentrated. The Applicants submit precious little data on this subject, but there is no
doubt that SBC provides local exchange service to the overwhelming majority, approximately 90
percent, of the residential local exchange customers throughout its region.111 SBC also serves 20
million long distance lines112 (the overwhelming majority of which are within its region113). This
represents 44 percent of the company’s local service customers.114
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AT&T is one of the few major competitors in this market. As of the end of 2004, AT&T
had over 20 million stand-alone mass market long distance customers nationwide and 4.2 million
mass market customers receiving bundled local and long distance services nationwide.115 This
represents over 20 percent of all CLEC mass market local customers nationwide.116 AT&T is a
larger competitor in this market than either MCI or the cable companies. Indeed, cable
companies have only a limited presence in the market for circuit switched mass market voice
service.117
Moreover, the Commission has long held that the barriers to entry into the local voice
market are high. New entrants must “attract capital, and amass and retain the technical,
operational, financial and marketing skills necessary to operate . . . entrants will have to invest in
establishing brand name recognition and, even more important, a mass market reputation for
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See AT&T SEC Form 10-K for fiscal year ending Dec. 31, 2004 at 8.
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See Local Competition Report, Table 2 (noting that there are 20,824,618 switched access
lines provided by CLECs to residential and small business customers). At the end of
2004, MCI had 7 million long distance customers and 3 million local customers. See
MCI SEC Form 10-K for fiscal year ending Dec. 31, 2004, at 10.
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The RBOCs estimate that all of the cable companies combined only provide service to
3.2 million circuit switched voice customers. See UNE Fact Report, Table 1. This
presence is unlikely to grow because of their decision to transition to VoIP. See Ben
Charney, Cable Raises Its Voice, NEWS. COM, Mar. 3, 2005, available at http://news.
com.com/Cable+raises+its+voice+-+page+3/2100-7352_3-5597111-3.html?tag=st.next
(noting that at first, cable companies relied upon circuit switches to provide phone
service, but now they are beginning to transition to VoIP). For example, Cox is planning
to immediately begin migrating its circuit-switched phone networks to VoIP. See Carol
Wilson, VON: Cox Announces VoIP Plans, TELEPHONE ONLINE, Mar. 7, 2005, available
at http://telephonyonline.com/voip/news/cox_voip_nortel_030705/index.html (noting
that while existing TDM customers will be supported, new telephony adds will be VoIP
based). There is every reason to think that the cable companies’ VoIP offerings will
resemble other mass market VoIP offerings and will thus not constitute a substitute for
circuit switched phone service. Therefore, cable companies should not be considered
significant participants in the market for mass market voice services.
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providing high quality telecommunications services.”118 AT&T is one of the very small number
of competitors that can clear these entry barriers. Its powerful brand and long experience in
serving mass market customers has made it almost uniquely suited to competing in the local
voice market.119 SBC itself has indicated that AT&T’s brand is so powerful nationwide that it
will likely survive the merger.120 This is not surprising since the value of AT&T’s brand name
alone has been estimated at between $5 and $10 billion.121 Moreover, AT&T’s reputation for
service quality is second to none. Its mass market voice service has been rated well above
average by third parties in terms of customer satisfaction.122 It took years of experience and
billions of dollars for AT&T to build up these competencies. Indeed, in order to achieve its
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presence in the local phone market, AT&T spent over $15 billion from 1998 to 2002;123 a sum
that could be matched by few other potential entrants, yet is likely necessary for entry in local
markets on a national scale.
All of these factors demonstrate that the proposed merger poses a major threat to
consumers of mass market circuit-switched voice service. The acquisition of the largest
competitor by the firm with an overwhelmingly dominant position in an already highly
concentrated market characterized by high entry barriers is likely to increase opportunities for
the combined company to increase prices in the relevant market. Astonishingly (and tellingly)
Applicants have offered no economic analysis of this important issue. They have also failed to
submit the data interested parties and the Commission need to conduct such an analysis.
Rather than analyze the problem, Applicants instead claim that AT&T’s decision to stop
vigorously marketing its voice service to the mass market shows that AT&T’s present market
share is essentially irrelevant and that the merger will not eliminate a key competitor in that
market. But AT&T’s motivation for scaling back its mass market service activities must be
closely scrutinized. The Commission has repeatedly discounted the stated intentions or market
strategy of merger Applicants to exit a market when such a position was taken to limit
government scrutiny of a transaction. For example, in blocking the merger of EchoStar and
DirecTV, the Commission found “self-serving” EchoStar’s announcement that it would no
longer fund Starband, a residential satellite internet service, simply because EchoStar claimed the
service was not viable.124 The Commission analyzed the merger as if EchoStar were still in the
market and held that the merger would “harm existing competition in the Ku-band internet
123
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access market.”125 Similarly, in analyzing the SBC-Ameritech merger, the Commission found
“self-serving” Ameritech’s explanation for its abandonment of its “Project Gateway” to enter the
St. Louis residential market.126 Because the Commission believed Ameritech’s actions were
simply a way to gain merger approval, it treated Ameritech as “a significant market participant in
the mass market for local [service] in St. Louis.”127 A similar inquiry is warranted here.
Even if AT&T’s decision to scale back its mass market operations were entirely unrelated
to its desire to secure an offer of acquisition from an RBOC (a dubious proposition), AT&T
would remain a formidable threat to SBC in the mass market. Of course, AT&T continues to
have a significant market presence in both the local and long-distance market. Simply because
AT&T is no longer actively marketing its service does not mean that AT&T does not continue to
compete in the market. Notably, AT&T continues to take orders for local and long-distance
mass market circuit switched voice service.128 In all events, AT&T remains and would remain a
powerful potential competitor whose very existence as an independent company places some
discipline on SBC in the mass market.
Applicants also claim that AT&T is no longer able to serve the mass market going
forward in large part because of the elimination of UNE-P. Yet SBC has consistently trumpeted
the ability of carriers to serve mass market customers without unbundled switching,129 and SBC
and other RBOCs have signed multiple commercial agreements with CLECs to transition their
125
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customer base from UNE-P to other wholesale arrangements. For example, on January 3, 2005,
SBC and Granite Communications signed a 5 year agreement with SBC for its “UNE-P
replacement program.”130 Granite’s deal with SBC was only one of 3 other similar deals it had
struck with other ILECs.131 Sage Telecom, the “third-largest competitive local exchange carrier
in SBC’s territory, serving more than one-half million local service customers” has signed a
similar agreement to “replace the regulatory mandated UNE-P with a private commercial
agreement.”132 BellSouth has “signed 100 commercial wholesale local voice platform
agreements” with CLECs covering 530,000 formerly UNE-P access lines.133
There is every reason to think that AT&T could rely on similar arrangements to provide
mass market circuit-switched voice service. The Applicants assert that AT&T would remain an
“active competitor in the residential and small business market only if it could find a viable and
profitable means [of providing] ‘all distance’ offerings.”134 Yet the Applicants have presented
no evidence indicating why a wholesale alternative to UNE-P that was sufficient for AT&T’s
less robust competitors is not a viable option for AT&T. For example, the Applicants do not
show how a move away from UNE-P would suddenly make provisioning local service to the
mass market unprofitable. Absent such evidence, there is no reason to believe that AT&T could
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not reenter that market on short notice at minimal cost.135 As the Applicants seem to admit, the
only thing that AT&T would need to reconstitute in order to quickly become a full competitor
once again is its marketing and customer care infrastructure. 136 Despite AT&T’s recent
reduction in headcount, there is no reason to believe that its expertise in these areas does not
remain intact.
Moreover, contrary to its current position, AT&T seemed to believe for a long period of
time following USTA II that entry was possible absent the availability of switching at TELRICbased prices. In 2004, AT&T offered to negotiate an increase in UNE-P rates in the wake of the
USTA II decision,137 and recently signed a wholesale agreement with Qwest to ensure that its
existing mass market voice customers will not be cut-off when UNE-P is no longer available.138
In light of these offers and agreements, the Applicants offer no explanation or analysis as to why
it is not “viable and profitable” for AT&T to compete for mass market customers, given that
other CLECs, with fewer advantages and smaller market share, continue to compete. Moreover,
the decision of the Commission on remand to eliminate mass market switching will likely be
appealed to the courts. Therefore, it is entirely possible that the key reason proffered by the
Applicants for why AT&T allegedly exited the mass market will soon disappear. Because the
Applicants bear the burden of proving the transaction serves the public interest, the Applicants’
application must fail on this point. Therefore, absent further information from the Applicants,
135

See Wilkie Decl. ¶ 49.

136

See Polumbo Decl. ¶¶ 14-30.

137

See Press Release, AT&T, AT&T Proposes Roadmap to Facilities-based Local Telecom
Competition, Apr. 29, 2004, available at http://www.att.com/news/2004/04/29-13042
(AT&T’s proposal “provides for increases in the price of UNE-P by at least $3 in phases
over the next 2 ½ years so as to impose a financial penalty on competitors that continue
to rely on UNE-P.”).

138

See Polumbo Decl. ¶ 11.

40

AT&T must be considered a key potential market competitor for mass market voice services, and
the elimination of AT&T in this market must be considered a substantial public interest harm.
C.

Applicants Have Failed to Address the Fact that a Combined SBC-AT&T
Will Likely have a Powerful Incentive to Engage in Tacit Collusion with a
Combined Verizon-MCI.139

In two linked markets, i.e., adjacent geographic markets for similar products, of which
there is a separate dominant firm in each market, the two dependent firms have incentives to
engage in a form of interdependent behavior whereby they refrain from competing with each
other.140 This behavior may arise from no apparent agreement or even direct contact among the
two firms. However, each recognizes that it is to its individual benefit to do so. Yet the result is
the same: a significant potential competitor in each market is lost and consumers, as a
consequence, suffer.
“Tacit collusion,” sometimes called “conscious parallelism” or “coordinated efforts,”
describes a policy of firms that otherwise would be expected to compete acting for mutual, rather
than individual, advantage.141 For example, firms dominating in adjacent markets for similar
products may refuse to take advantage of potentially profitable market opportunities in the
others’ area of operation in implicit reliance on an expectation that potential competitors will act
similarly, thereby preserving the dominance of each firm in its own market.142 Tacit collusion
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. . .Continued
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thus can support the ability of multiple firms to exercise market power in multiple markets
without the aid of an explicit agreement to do so.
Instances in which competing firms embark upon similar courses of conduct may suggest
that the firms have agreed to manipulate the market in some way. However, because direct
evidence of such an agreement is often impossible to obtain, under antitrust law an illegal
agreement must often be inferred from circumstantial evidence, including the public conduct and
“business behavior” of competitors, as well as market realities.143 A distinction is made between
parallel but independently determined behavior and conduct based on an agreement, which need
not be explicit.144 While instances in which competing firms embark on similar courses of
conduct may suggest that the firms have agreed to manipulate the market in some way, proof of
parallel business behavior alone does not establish agreement for antitrust purposes.145 Requisite
agreement can be inferred by the existence of additional circumstances, often referred to as “plus
factors,” which, when viewed in conjunction with the parallel acts, tend to exclude independent
self-interested conduct as an explanation for the parallel behavior (i.e., conduct that was against
the firm’s economic self-interest).146 Examples of “plus factors” from which courts have found
that an agreement can be inferred with or without direct evidence of communication among the

firm may forbear from upsetting noncompetitive oligopolistic pricing in one market
whenever it fears detrimental retaliation either in that market . . . Thus, competition might
be diminished in one market when the same firms inhabit a second market where they
compete.”).
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parties include the opportunity for collusion; a common motive to enter into a conspiracy; a high
level of inter-firm communications; acts contrary to a firm’s economic interest, but rational if the
alleged agreement existed; and a departure from normal business practices.
The Commission’s inquiry into potential tacit collusion or coordinated efforts between
SBC and Verizon should not be limited to whether there is an actual antitrust statute violation.147
The Commission’s broader mandate “to make an independent public interest determination”148
requires it to consider whether RBOC tacit collusion would be anti-competitive even if not
strictly violative of the antitrust laws. For example, in the Bell Atlantic/NYNEX merger and the
proposed British Telecom/MCI merger, the Commission analyzed whether a merger between
actual or potential horizontal rivals could depress competition indirectly by making it easier for a
diminished number of competitors to exercise market power through coordinated interaction.149
While the DOJ’s analysis, for example, focuses solely on whether the effect of the proposed
merger would be substantially to lessen competition, the Commission’s public interest authority
enables it to rely upon its extensive regulatory and enforcement experience to find a merger
unlawful unless it imposes and enforces certain types of conditions that serve to “tip the
147
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balance” and result in a merger yielding net public interest benefits.150 To conclude that a
merger is in the public interest, “the Commission must ‘be convinced that it will enhance
competition.’”151
The consequence of RBOC tacit collusion not to compete is especially dire in the context
of this Application. The likelihood is not just that SBC and Verizon will continue their past
predilection to steer clear of each other in over two-thirds of the country, as detailed below.152
The even more damaging probable consequence is that the inclination of SBC and Verizon not to
compete head-on will affect their newly acquired AT&T and MCI units, and those two critical
existing competitors will be effectively lost as meaningful out-of-region market participants.
1.

SBC-AT&T and Verizon-MCI Each have Strong Incentives not to
Compete Aggressively in the Other’s In-Region Territories.

When two firms that compete or could compete in multiple markets, each in which one of
the firms has a significant cost advantage over the other, the two firms have mutual incentives to
engage in tacit collusion to avoid competing in the market in which the other has a cost
advantage.153 If one firm attempted to compete in the market in which the other has the
dominant cost advantage, the second firm is likely to respond in kind in the first firm’s
“territory.” The result is a net loss to both firms, as prices are forced down while average costs
increase.
The proposed mergers of SBC/AT&T and Verizon/MCI create fertile ground for tacit
collusion. Their legacy monopoly status affords both SBC and Verizon large and indisputable
150
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cost advantages over new entrants in their respective operating regions. Their network cost
advantages over rivals will only improve should SBC and Verizon succeed in acquiring AT&T
and MCI as planned. This cost structure creates the classic set of conditions which are likely to
produce collusive activity.
The fact that an independent MCI already operates in the SBC region cannot be relied
upon to establish that it will continue to be an aggressive competitor after being absorbed by
Verizon. Although MCI currently has a presence in SBC’s territory, it has achieved only a
nominal market penetration, and possesses notable cost disadvantages relative to the much larger
SBC. While this is not a particularly favorable state of affairs for MCI pre-merger, it is simply
the environment in which it competes, not only with SBC, but with the other RBOCs. Should
Verizon be allowed to acquire MCI, the attractions to a post-merger Verizon/MCI of trying to
expand MCI’s foothold in SBC territory and invite reciprocal activity by SBC in Verizon’s
territory would be minimal. It is far more likely, post-merger, that MCI (then Verizon) would
decline to market MCI’s services aggressively which will consequently be allowed to wither on
the vine until they all but evaporate.
In short, the Commission should be concerned that the proposed SBC/AT&T and
Verizon/MCI mergers in tandem will create powerful incentives for a combined SBC-AT&T to
tacitly collude with a combined Verizon-MCI. Like AT&T, MCI’s presence creates both real
and potential alternatives to SBC’s excessive wholesale transmission prices. However, postmergers, there would be a strong disincentive for the combined Verizon-MCI entity to continue
bidding aggressively to provide wholesale services to other carriers in the SBC region, and
certainly to invest in new facilities there. Simply put, such conduct likely would spark the
combined SBC-AT&T entity to retaliate by competing for wholesale services in the Verizon
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territory. In other words, the market environment is so defined that each dominant player, acting
rationally given its experience with rivals’ reactions, chooses the same course of geographically
partitioned action. In addition, the two newly-merged entities are likely to forego discriminatory
conduct against any residual operations of the other in-region, and instead target discrimination
against all other competitors. The end result will be more concentrated markets that are ever
more conducive to facilitating tacit collusion among the RBOCs.
Similarly, in mass market voice services, both local and long distance, the combination of
these two proposed transactions is likely to result in each carrier pulling back and refusing to
market aggressively to business and residential users in the other’s territory. The consequence
would be, over a relatively short period, a dissipation and practical elimination of market shares
for mass market voice services in the case of both MCI and AT&T in the SBC and Verizon
territories, respectively.
2.

There Is a History of Tacit Collusion between SBC and Verizon – i.e.
They Have Had the Opportunity to Compete with Each Other for Years,
but Have Chosen Not to Do So.

When enacting the 1996 Act, Congress anticipated that the RBOCs would offer each
other significant competition, particularly in neighboring service territories. Congress intended
that the implementation of the 1996 Act would achieve the full benefits of meaningful local
competition in a very short period of time by “get[ting] everybody into everybody else’s
business.”154 Indeed, the 1996 Act specifically authorized the RBOCs immediately to compete
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for local and long distance telecommunications services outside their region where they could
take advantage of the Act’s provisions that give them access to other incumbent’s facilities.155
However, SBC and Verizon have made virtually no effort to enter each other’s service
territories in any significant way. While this failure to compete directly has been characteristic
of ILECs, and especially the RBOCs, the absence of competition between SBC and Verizon is
particularly conspicuous for two reasons. First, each of these companies, as a means of securing
earlier merger approvals from the Commission – SBC with Ameritech and Verizon with GTE,
obliged themselves to enter more than twenty major markets in competition with other ILECs.
Each company has fallen woefully short of what was promised. Second, SBC and Verizon serve
contiguous and extensively intermingled markets (e.g., Connecticut, on the one hand, and in
California, Texas, and the old Ameritech region, on the other), yet there has been negligible
competitive overlap over the past decade as each company has steered clear of the other.
The failure of SBC and Verizon to become a CLEC in an adjacent market, areas that
afford an opportunity for the most significant potential local competition, is indicative that
something other than pursuit of the individual ILEC’s competitive interest is at play. The
unfortunate explanation has been made by the former CEO of Ameritech (now part of SBC) and
current CEO of Qwest who declared on October 31, 2002, that “[e]ven though his company
could use a new revenue stream . . . he would not consider competing against his old firm for
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See 47 U.S.C. §§ 271(b)(2), 271(j). The RBOCs were required to comply with the
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offer local service as an incumbent.
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phone customers in the Chicago area” and that “it would be fundamentally wrong to compete for
Ameritech’s residential customers even though Qwest could profit from the service.”156 His
view recently was echoed by another former ILEC CEO who stated that “I also feel that the
[ILECs] don’t want to start a cross-border war. If ILEC A buys long-haul company B, then
ILEC B is going to have to go after that. I think they feel that they have won the battle. They
have beaten back the [CLECs]. Why would they want to start a cross-border battle?”157
a.

To secure approval for earlier mergers, SBC and Verizon both
promised to expand into other ILECs’ local markets, but later
reneged on those obligations.

The reluctance of SBC and Verizon to compete with each other runs so deep that even
express Commission conditions requiring them to invade each other’s territories have failed.
After agreeing to compete out-of-region as pre-conditions to the approval of prior merger
requests, both SBC and Verizon backed away from their commitments soon after the
requirements sunsetted.158
In granting the SBC/Ameritech merger in 1999, the Commission insisted that, without
conditions, the merger posed significant potential harm to the public interest.159 To gain
approval for its merger with Ameritech, SBC promised in the merger application to implement

156

Jon Van, Ameritech Customers Off Limits: Notebaert, CHICAGO TRIBUNE, Oct. 31, 2002,
at Business, p. 1 (stating that “it might be a good way to turn a quick dollar but that
doesn’t make it right”).

157

See Chris Nolter, Taking the Local, 28 THE DEAL 9, June 2, 2003, at 22 (quoting Kevin
Mooney, ex-CEO of Cincinnati Bell).

158

See, e.g., David Rohde, Bells are Failing to Compete as They Promised, NETWORK
WORLD FUSION, Mar. 5, 2001, available at http://www.nwfusion.com/news/2001/0305
bellcomp.html; see also Elizabeth Douglass, Verizon to Pull Plug on OneSource Service
Plan; Telecom: Subscribers of Money-Losing All-in-One Program Would be Forced to
Find Other Local, Long Distance Options, LOS ANGELES TIMES, Feb. 26, 2001, at C-1.

159

See SBC/Ameritech Merger Order ¶ 348.

48

its so-called “National-Local” strategy wherein it would compete for local customers in 30
additional major markets outside of its region within 30 months of the merger. This was
transformed into a formal commitment, and SBC further agreed to pay fines up to $1.2 billion if
it failed to reach the out-of-region competition targets it had committed to achieve on the
promised timetable.160 SBC claimed that it needed additional capital from the merger in order to
enter other local markets and compete against the other RBOCs, including Verizon,161 and that
its merger with Ameritech would ignite new local services competition by creating companies
with the experience, financial means, and geographic positioning to succeed where other carriers
had failed.162
The Commission adopted SBC’s National-Local strategy as a condition to the merger to
“ensure that residential consumers and business customers outside of [the SBC territory] benefit
from facilities-based competitive service by a major incumbent LEC.”163 The Commission noted
that the condition effectively required SBC and Ameritech to “redeem their promise that their
merger will form the basis for a new, powerful, truly nationwide multi-purpose competitive
telecommunications carrier.”164 The merger was consummated in October 1999 and the first
three cities in the National-Local strategy were promised to be operational “within a year” of
160
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closing.165 In late 2000, SBC began its out-of-territory initiative by ostensibly offering high-end
voice and data services to the enterprise market and targeting the mass market with switched
voice in only a handful of the thirty out-of-region markets.166 SBC also announced that it had
entered into long term lease agreements for facilities to serve the markets.167
However, SBC fundamentally changed course in early 2001, when it declared that it was
scaling back marketing efforts in the out-of-region areas and that it only would offer switched
voice service pending changes in the regulatory and economic climate.168 SBC admitted that it
would continue serving only existing customers in the initial six out-of-region cities where it
already had began to offer trifling amounts of service.169 With regard to the other 24 markets,
SBC stated that it would only maintain the minimum “network presence” that it believed was
required under its commitment to the Commission.170 A spokesperson for SBC subsequently
admitted that its marketing effort in the out-of-region areas is limited to Yellow Pages
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advertising and “promotion” of services via SBC’s website.171 In short, SBC abandoned all
credible efforts to make the vision of vibrant local competition underlying the National-Local
Plan a reality.
Just as it had with the SBC/Ameritech merger, the Commission determined that the
proposed GTE/Bell Atlantic merger posed significant potential harm to the public interest.172 To
mitigate potential public interest harms, Verizon proposed a set of voluntary commitments as
conditions of approval of the proposed merger, including a promise to target 21 cities for out-ofregion expansion and local competition with SBC, Ameritech, BellSouth and Qwest within 18
months of closing.173 Verizon proclaimed that the merger would offer “a broad-scale attack on
the local markets of the other RBOCs across the country” and “makes meaningful entry possible
where the separate companies alone could not succeed.”174 Verizon claimed that the merger
would enable the combined company to enter a large number of new local markets by allowing it
to leverage Bell Atlantic’s existing large business customer relationships.175 Verizon also
claimed that it needed a large customer base because its out-of-region expansion plan involved a
facilities-based entry strategy that required a broad base of customer relationship to support the
large capital investment required.176
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Verizon’s commitment was formalized into a condition that within 36 months from the
merger closing – by 2003 – it would spend a minimum of $500 million to provide competitive
local service outside its region or provide competitive local service to at least 250,000 out-ofregion customer lines.177 Verizon further agreed to pay fines up to $750 million if it failed to
reach the out-of-region competition commitments.178
In granting the merger application, the Commission determined that, in the context of
Verizon’s out-of-region expansion strategy, the single primary benefit of the merger was that the
21 targeted markets would receive the benefits of competition more rapidly as a result of the
merger than without.179 But like SBC before it, Verizon’s promise to invest in competitive
telecom facilities was little more than a sleight-of-hand intended to obtain approval for their
merger of ILECs.180 For example, Verizon counted $90 million of a $150 million preliminary
investment in DSL provider NorthPoint Communications Group, Inc. toward satisfaction of its
commitment to spend $500 million on out-of-territory services, even though the NorthPoint
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acquisition was never completed.181 Verizon made the investment as part of an intended
acquisition but subsequently backed away from the buyout. Verizon’s ultimate decision against
acquiring NorthPoint arguably contributed to, if not caused, NorthPoint’s demise, which
eliminated a major potential RBOC competitor.182 While Verizon reportedly extended its highspeed data transport services to large business customers in select portions of the greater Los
Angeles metropolitan area the following year,183 it soon scaled back its competitive efforts
against SBC, efforts which it has not subsequently sought to revive.184 In short, despite minimal
competitive presences in some of the twenty-one markets targeted by Verizon, the “broad scale
attack on local markets” of other ILECs promised by Verizon has not come to pass.
To more fully understand the extent of and the reasons for the failure of SBC and Verizon
to fulfill commitments or announcements made in conjunction with the foregoing previous
mergers, the Commission should supplement its initial requests for information in this docket
and seek from SBC copies of all internal business plans, marketing plans, analyses, and other
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documents prepared expressly by or for SBC (whether prepared internally or by outside
advisors) that discuss SBC’s implementation of its “National Local” strategy.
b.

Even where they have adjacent ILEC service territories, SBC
and Verizon rarely cross historic borders to compete with each
other.

If SBC and Verizon had any serious intention to compete with each other in the provision
of local telecommunications services, it is reasonable to expect that they would establish CLEC
operations in areas adjacent to their ILEC monopoly service territories. However, a decade after
they received the green light to compete beyond their historic borders, and five years after their
prior, conditioned mergers, neither RBOC has chosen to do so in a significant way.
This is very peculiar given the significant extent to which the two operate in contiguous
territory, in many cases one surrounding the other.185 The maps in the attached Exhibit B
demonstrate this failure to cross-over in several key markets where Verizon and SBC share
extensive borders – California, Connecticut, and Texas.186 For example, Verizon has not
expanded its out-of-region reach in any meaningful way in California since the GTE/Bell
Atlantic merger in 2000. Verizon provides local service in California in approximately 260
exchanges and local calling areas.187 The current Verizon service area mirrors, with few
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exceptions, the pre-merger GTE service areas.188 In fact, the lists of extended area exchanges
and district areas by zone in Verizon’s current tariff appear to come directly from the pre-merger
GTE tariff.189 While SBC and Verizon serve many of the same areas nominally, there actually is
minimal overlap in terms of offering individual consumers choice between the two.190 The
websites for both SBC and Verizon contain maps that illustrate the location of each company’s
wireline customer locations.191 These maps clearly show that neither SBC nor Verizon provides
service throughout the State of California. Moreover, the maps plainly show that both
companies purposely avoid serving the same areas.192
Similarly there is very little overlap between the Verizon and SBC service areas in and
around Connecticut, despite the carriers sharing a long border in this densely populated area of
the country. SBC provides service to most of the State of Connecticut. Verizon provides service
in the southwest extremity of Connecticut and in contiguous states, i.e., New York,
Massachusetts, and Rhode Island. Verizon’s dominance in the surrounding territories provides it
with an extraordinary opportunity to compete aggressively and successfully in the adjacent
Connecticut territory. However, Verizon has not sought to compete in any meaningful way in
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Connecticut.193 Operating as SNET, SBC provides local exchange and toll service in 86
exchanges in Connecticut,194 which encompass at least 101 service areas.195 In contrast,
Verizon’s local exchange tariff lists only two exchanges in that state, which encompass 11 local
service areas.196 These are the exact same exchanges in which GTE provided service before it
merged with Verizon in 2000. Just as Verizon has not ventured into traditional SBC territory,
SBC has not ventured beyond the Connecticut border to compete with Verizon in New York,
Massachusetts, or Rhode Island.
Texas provides another significant example where Verizon and SBC steadfastly refuse to
cross swords despite being in each others’ back yards. SBC has operated as the regional
incumbent in Texas since divestiture. SBC currently provides local service in approximately 650
exchanges and calling areas in Texas.197 Verizon currently provides local service in
approximately 490 exchanges in Texas. While there is incidental overlap between the SBC and
Verizon service areas in Texas when examined under a microscope, for all practical purposes, no
competition between the two exists. For example, the Verizon tariff includes the Irving exchange
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(which encompasses the DFW Airport area and certain suburban areas north of Dallas, including
the cities of Euless, Grapevine, Coppell and Irving), but the SBC tariff does not. Similarly,
while the Houston and Corpus Christi metropolitan exchanges are included in SBC’s tariffs, they
are not included in the Verizon tariff. The SBC and Verizon wireline maps for Texas also show
that while nominal overlapping coverage exists, it appears that the companies purposely avoid
serving the same areas in virtually all other parts of the state, despite the two ILEC’s service
territories being intermingled throughout.198 In general, the Verizon customers are concentrated
in central Texas, with a scattering of customers in the eastern part of the state. The SBC map
shows that it does not serve customers in the central Texas area served by Verizon.199
As for the future, there is no reason for the Commission to anticipate anything other than
similar behavior by SBC in Verizon’s and other ILEC markets, and the same by Verizon in SBC
markets. Certainly, SBC and AT&T in their Application offer no basis for concluding things
will be different after the proposed mergers. Indeed, with the elimination in each case of the two
principal competitors – AT&T and MCI – the meager prospects for cross-border competition
only diminish further.
Post-mergers, SBC and Verizon are unlikely to compete in the consumer long-distance
segment either, although this segment was long the concentration of both of their acquisition
targets, AT&T and MCI. Currently, both SBC and Verizon, despite having the ability to
compete for long-distance customers out-of-region since 1996, have essentially entered the long198
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distance fray only recently and in-region after receiving Section 271 approval to offer in-region
interLATA services under the Communications Act. Exacerbating the unlikelihood that SBC’s
acquisition of AT&T and Verizon’s purchase of MCI would change this fact is that both RBOCs
are currently marketing long-distance service principally in bundled fashion with local service.
So, except where SBC and Verizon provide local service – meaning within their historic home
territories – they are extremely unlikely to compete against each other for long-distance
customers.
SBC is now authorized to offer interstate long distance services nationwide. But SBC
effectively only provides long distance service to persons residing in the SBC thirteen state home
territory, who have chosen SBC as their local service provider.200 Indeed, persons residing
outside the thirteen-state SBC home territory apparently cannot obtain interstate long distance
services from SBC.201 Similarly, Verizon is authorized to offer interstate long distance services
nationwide, except Alaska.202 However, Verizon provides service primarily to its local
telephone service customers located in 29 states and the District of Columbia.203 Its efforts to
market long-distance service have historically been linked to areas where it might gain or retain
local customers through a bundled offering.
In order to examine the potential for tacit collusion and its ramifications fully before it
renders any decision on the SBC/AT&T merger Application (or the Verizon/MCI merger
Application), the Commission must have more information from the Applicants at its disposal.
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The Application filed by SBC and AT&T utterly fails to demonstrate that the surviving entity
will compete in adjacent ILEC territories. The Joint Petitioners welcome the Commission’s
requests for information dated April 15, 2005, seeking data and documents that will shed further
light on the potential for public interest harm as a result of tacit collusion. In addition to the
information already solicited by the Commission, the Commission should supplement its original
requests and require SBC and AT&T to provide (i) copies of all analyses or studies prepared
expressly by or for SBC (whether prepared internally or by outside advisors) in the last five years
that discuss SBC’s entry (potential or actual) into other ILEC territories; and (ii) to the extent
that SBC has purchased facilities and equipment to provide services out-of-region, identify the
vendor, the facilities and equipment purchased, and the terms and conditions of the transaction.
V.

APPLICANTS’ CLAIMS REGARDING INCREASED EFFICIENCIES ARE
HIGHLY SPECULATIVE, MOSTLY SUSPECT AND CANNOT POSSIBLY
OUTWEIGH THE LIKELY HARMS CAUSED BY THE MERGER.
The Commission’s task in reviewing the Application is to evaluate the proposed merger

in light of the public benefits and public harms.204 The Application identifies several benefits to
the public that are little more than fanciful claims that Applicants can make a silk purse from a
sow’s ear. The truth is that it is impossible to achieve meaningful public benefit through the
merger when it, among other public harms, removes a significant facilities-based competitor
from the marketplace, concentrates in SBC significant in-region market power on both a vertical
and horizontal basis, and eliminates at least 13,000 U.S. jobs.205
No matter what the Application says, to the consumer, the proposed merger will mean
less choice and higher prices with a corresponding diminishment in investment and deployment
204
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of new and innovative services and products. This hurts consumers directly, but will also have a
substantial negative impact on the nation’s economy, not only through the loss of jobs, but
through forgone investment and innovation.
One thing that is clear from the Application is that SBC has much to gain from acquiring
AT&T. What is not clear is how the merger will benefit the public. The Application makes
sweeping claims regarding public benefits such as the merger will “enhance and not reduce
competition,”206 “renew American leadership in communications,”207 “enhance service to the
U.S. government customers and strengthen U.S. national security,”208 and “benefit customers
through increased research, development, and innovation and other significant synergies,”209 but
these unsupported claims cannot, and do not, stand up to simple scrutiny.
The truth is that:
•

large carriers dominating the market do not “enhance” competition;

•

SBC’s desire to be the dominant world carrier does not benefit the American public
and is not relevant to the Commission’s analysis of the proposed merger;

•

if national security is an issue and AT&T is somehow in jeopardy of not being able to
fulfill all its contractual obligations to the government save for the merger, this issue
needs to be addressed by the government agencies that oversee AT&T’s government
contracts; and

•

firms that hold dominant positions in the marketplace are far less likely to innovate
than firms facing effective competition.

This means that the combination of AT&T and SBC will have the opposite effect of what
Applicants claim in their submission.

206

Application at 5.

207

Application at 13.

208

Application at 17.

209

Application at 21.

60

A.

AT&T is Not a “Failing Company.”

There is an undercurrent in the Application that leads to the conclusion that somehow
AT&T is not a viable company.210 This notion is certainly the basis for the Application
arguments that, if the merger is permitted, the combined company will be a “world leader in
communications” and that the merger will “strengthen U.S. national security.”211 AT&T simply
does not require a merger with SBC to become a global leader in telecommunications, which is
what AT&T has always been from the day it was incorporated in 1885.
AT&T is among the premier voice, video and data communications companies in the
world. They tout themselves as “one of the nation’s largest business communications providers”
in the U.S. AT&T owns and operates the largest and most sophisticated telecommunications
network in the U.S. and provides services in 60 countries and 850 cities worldwide.212 With
revenues in excess of $30 billion in 2004,213 AT&T also provides domestic and international
long distance and transaction-based communications services to over 24 million residential
customers in the U.S.214 With operating income of over $3.2 billion for 2004, and projected
operating income of nearly $2.7 billion for 2005, the truth is that AT&T’s financial strength is
unmatched in the wireline telecom industry by anyone other than the monopoly RBOCs.215
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By any measure, AT&T is the most significant telecommunications company that has
ever operated and it is disingenuous to imply that AT&T needs to merge with SBC to conduct its
global business. Any notion that AT&T is a “one trick pony” that cannot flourish in the wake of
lower long distance revenues fails to recognize the 125 year history of this company. It also fails
to recognize AT&T’s efforts to evolve its business strategy, as all companies in time must do, to
take advantage of the ever changing telecommunications marketplace.
In its 2003 Annual Report, AT&T stated that it had “transformed itself in many ways,
successfully positioning the company as the leading ‘provider of choice’ in a complex new age
of networking and communications.” Reflecting the company’s desire and ability to change with
the marketplace, the Report went on to state that AT&T was “delivering an increasingly robust
mix of domestic residential services and sophisticated business networking solutions to
customers around the globe.” Touting its success, AT&T noted that its customer satisfaction was
high, its balance sheet was strong, and that AT&T was poised to “lead the industry into a
powerful new era of communications capability and performance.”216
The 2003 Annual Report also informed shareholders that AT&T was “committed to grow
[its] business in such emerging areas as Internet Protocol (IP) and bundled services . . . .”217
AT&T has succeeded in that AT&T’s Internet Protocol Network is considered to be first rate and
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is “treasured by big global customers.”218 Continuing its focus on the future, among other
initiatives, AT&T is testing a WiMax high-speed wireless technology for business
applications.219
AT&T is neither down nor out. With benefits running directly to consumers and the U.S.
economy, AT&T has proven that it can innovate and change when it must. It must because
AT&T operates in a competitive marketplace where invention, innovation, rational pricing and
customer service are the hallmarks of survival. Having to compete, losing market share in one
area of the industry, gaining market share in another area of the industry, having to innovate,
trim costs, and invest in your infrastructure, provide better customer service and pricing are not
reasons to throw in the towel or reasons to justify a merger of two of the most significant players
in the telecommunications industry. In the final analysis, these truths of competition are not
measures of whether a company is failing, but as AT&T clearly understands, a roadmap to
success.
B.

SBC Adds Nothing to AT&T’s National Security Business.

In the Application, the merger parties advance the unsupported argument that the
transaction will benefit government customers and will strengthen U.S. national security.220 The
Application states that the combined company will be “well managed” with the resources to
make “capital investment in facilities and networks” along with other purported benefits that
relate more to SBC’s ambitions for the merged company, rather than any benefit to the
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government or the public.221 Upon even a cursory review, the supposed benefits are nothing
more than what AT&T already provides to the government today.
It is beyond dispute that AT&T is perfectly capable of conducting its government
services business without any help from SBC. For example, just a few months ago, in December
of 2004, AT&T announced that it had won a $1 billion contract to build the Treasury
Department’s enterprise-wide network.222 This network will be the largest civilian agency
network, serving 1,000 domestic locations and tens of thousands of users in the U.S. and
abroad.223
The Commission should consider that another important aspect of security is redundancy.
Just as in the private sector, when purchasing communication services, the government selects
from several qualified providers. This is important because different providers have different
strengths, and the government cannot be in the position of putting all of its eggs in one basket.224
The reduction in the number of qualified providers for the government becomes a national
security issue because as the field of qualified carriers diminish, all of the services provided to
the government will be from a very small number of providers. On this basis, there is no
question that the proposed merger actually is contrary to the public interest.
It also is unclear how SBC’s control of AT&T would enhance national security. What
this would mean is that the entity that the government selected to contract with for these vital
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national security and other communications services is no longer the entity responsible to the
government. Rather than enhancing national security, the fact that a company that the
government did not select will now be responsible for these contracts detracts from national
security because it overrides the government’s selection process.
Another aspect of the Application that is unclear is how the two “complementary”
networks of SBC and AT&T “will have added diversity and redundancy, producing greater
reliability, and recoverability.”225 This argument appears to be yet another example of the sayanything aspect of the Application. For the purposes of the Commission’s competitive and
economic analysis, Applicants state that their networks are “complementary and not
overlapping.” Yet for the purposes of arguing the merger will enhance national security
government services, the networks are redundant. Obviously, before the Commission could
credit the Application with any public benefit on this point, it would need to understand if the
networks are in fact “redundant” or “complementary.”
C.

SBC Adds Nothing to AT&T’s Global Competitiveness.

The Application laments that the United States was “once the undisputed world leader in
communications” and that the nation has “lost ground over the past decade.”226 Since SBC is an
almost exclusively domestic carrier, the once communications world leader that allegedly has
lost ground presumably is AT&T.227 According to Applicants, the cure for this lost point of
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national pride is to permit the combination of SBC and AT&T to “restore the United States’
preeminence in communications.”228
First, it is not a goal of the Communications Act, nor is it a public interest benefit, that a
U.S. carrier be viewed as the “undisputed world leader in communications.”229 Rather, it is the
stated goal of the Communications Act, as reflected in the preamble to the 1996 Act, that
competition be assured in the communications marketplace.230 The preamble makes it clear that
competition, not combination, is in the public interest.231
Second, recapturing the past glory of AT&T is not in the public interest. We can all
pretend, as the Application does, that AT&T’s preeminence was not the result of its dominant
monopoly position, but that would not be true. Therefore, the preeminence promised by the
Application could only be achieved if SBC were able to gain the advantages that dominance and
market power provide in the marketplace. When the pre-1984 AT&T held that position in the
global telecommunications marketplace, the U.S. government acted to break AT&T of its
dominance by divestiture.232 It certainly is not a public interest benefit to put SBC in the position
to regain this unlawful dominance.
Boiled down, the Application’s claims of future glory apparently equate to the notion that
the merged entity will be better able to compete in the global marketplace. The Application does
not, however, inform the Commission as to how or why the merger would allow the merged
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company to be a more effective global competitor. While the Application makes clear that
AT&T remains, despite the ravages of the past two decades, the envy of all the world’s
carriers,233 the Application provides scant evidence to support how SBC will add to AT&T’s
network, expertise or otherwise provide real synergies or other benefits for global customers.
The Application reflects the fact that SBC adds little to nothing to AT&T’s global
competitiveness by emphasizing that SBC and AT&T have complementary businesses, rather
than overlapping businesses.234 As a U.S. domestic carrier, SBC does not have the experience or
international networks to assist AT&T in the global marketplace.235 In fact, the Application
acknowledges that SBC does not even effectively compete on the national level236 and that “SBC
focuses on customers with a predominate in-region presence.”237 Therefore, SBC has little if
anything to offer in the global arena.
The Application may only be granted if the merger is found to be in the public interest.238
It should be emphasized that there is a difference between what is beneficial for the merging
companies versus what beneficial to the public. The “public interest” means that the merger is
actually beneficial and not harmful to the public. The problem is that other than stating its desire
to become the world’s leading carrier, the Application does not explain how SBC will succeed
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where, according to the Application, AT&T has failed.239 More problematic is that the
Application fails to show how its position as a world leader would benefit the American public.
In the end, separating rhetoric from the facts, the Commission must decide whether
SBC’s ambition to become “preeminent” carrier has any true benefit for the United States of
America or American consumers. Bragging rights for SBC that it is the world communications
leader is not a public interest benefit. Rather, consumers enjoying the choice of several carriers,
a variety of services and features, competitive pricing, and rapid innovation, the hallmarks and
public interest benefits of a competitive marketplace.240
D.

The Merger Would Reduce Innovation, Not Increase It.

Applicants make the unsubstantiated claim that their proposed merger will enable them to
develop and deploy a wave of new products.241 The argument is, of course, counter-intuitive
since it is well-established that innovation is the result of competition, not market power. New
entrants that seek to unseat a dominant firm must innovate to obtain a toehold in the market;
companies with dominant positions in the market feel no urgency to take such risks to retain their
captive customer base.242 Indeed, dominant firms are often reluctant to accept change, because it
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threatens to strand existing investment, erode revenue from existing services, or provide
opportunities for competitors.243 A review of the major technical advancements in
telecommunications of the past 20 years makes clear that new entrants develop and deploy new
technologies as a means to enter markets, and the RBOCs, such as SBC, then respond by
adopting the same technologies as a defensive measure. Witness for example:
•

Mobile Wireless. Cellular technology languished until myriad entrepreneurs such as
McCaw Cellular spurred the deployment of systems designed from the outset to
provide mobile telephony to the mass market. Until then, the RBOCs were perfectly
satisfied providing expensive and bulky radio-phone services for a handful of elite
users. SBC and the other RBOCs invested in cellular only after the pioneering
entrepreneurs proved the existence of a market, and created possible threats to their
wireline monopoly. Even now, it is the competitive carriers that lead the way in
deploying new mobile telephony technologies. Nextel, for example, introduced
ground-breaking “push-to-talk” technology and Sprint brought the mobile picturephone to market, and in both cases the RBOCs simply responded with mimic
offerings after consumer demand was proven by the risk taking entrepreneurs.

•

Fiber Optics. Sprint was the first to invest in all fiber optic networks, and set the
market with its “pin drop” marketing campaign. WilTel and MCI soon followed.
Again RBOCs responded after competitive carriers impressed their customers with
superior technology.244 The recent RBOC proposals to deploy fiber to the home are

such, policymakers must work to avoid (1) slowing the pace of innovation in technology
and service offerings and (2) inadvertently picking or conferring advantage to a particular
technology or service.”). See also, Edward J. Markey, Preface, 10 COMMLAW
CONSPECTUS 1-2 (2001) (explaining that AT&T Labs “because of its monopoly status,
kept innovation in the labs and out of the marketplace. Introduction of new services and
products rarely occurred, as AT&T was financially content because its service was
profitable and regulated to be so.”).
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largely a belated response to the cable companies’ own offerings of voice, video and
data.
•

DSL. Virtually no one outside of the engineering community had heard of DSL until
data-CLECs such as Northpoint and Rhythms appeared on the scene. Indeed, the
RBOCs sat on DSL and related technologies for over 20 years and had no incentive to
roll out the service until cable modem providers and DLECs began to offer consumer
broadband. It was these so-called DLECs that first deployed DSL, and educated
consumers to its advantages. RBOCs such as SBC rolled out DSL, too, but only after
they became concerned that they would lose the IP origination market to the DLECs
and cable modem providers. Until then, RBOCs were content to sell T1 circuits at
much higher prices.

•

Internet. The RBOCs were late-comers to Internet technology as well. Companies
such as BBN (later Genuity), UUNet (later MFS/MCI), Cable & Wireless, Sprint,
AT&T and Level 3 led the way in deploying true IP backbone networks. Only after
these carriers established IP transport as the wave of the future did SBC and other
RBOCs respond by investing as required to upgrade their legacy networks.

The list goes on. The truth is that the proposed merger of the Applicants would eliminate
a key existing innovator, not create a new one. The fate of the Applicants’ respective research
labs is a case in point. By merging the two labs, the Applicants claim that somehow two minus
one will equal three, and the single lab of the combined firm will be more productive than the
two labs operating today. Of course, two minus one in fact equals one, and hence the
Applicants’ plan results in the net loss of critical research and development efforts and represents
a harm, not a benefit, of merger. The Commission has repeatedly come to this conclusion in its
analysis of RBOC mergers. As the Commission explained, “[i]n the Bell Atlantic/NYNEX and
SBC/Ameritech Orders, for instance, the Commission concluded that the elimination of parallel
research and development efforts would eliminate a form of non-price competition in which
firms attempt to differentiate products in either function or quality. As was the case with those
transactions, both Bell Atlantic and GTE engage in research and development, and the merger’s
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consolidation of functions could result in a reduction in competitive differentiation.”245 It
follows that the elimination of one or both of the Applicants’ labs similarly will likely result in
affirmative harm.
AT&T Labs is an acknowledged world leader in the development of alternative access
technologies required to avoid or minimize reliance on the RBOC loop bottleneck.246 It strains
credulity to assert that those efforts will continue once the lab is controlled by the largest ILEC
whose network would be bypassed by the new technology. It is telling that the Application ticks
through eight examples of successful development efforts by AT&T Labs, but can come up with
only two accomplishments by SBC Labs. Clearly a competitive AT&T feels a need to invest in
cutting edge new products, while a monopoly SBC does not. With SBC in control post-merger,
the combination could in fact result in a net loss of research, development and innovation.
Struggling to rationalize how the loss of AT&T Labs could enhance innovation as they
suggest, Applicants contend that additional financial resources and access to a broader base of
customers will enable them to simply do more. They offer no details, evidence or examples of
what new products would be so enabled. That is not surprising, as it is hard to imagine what
service the nation’s largest ILEC and world’s largest IXC could develop together that they could
not develop apart. Thus, it is evident that the proposed merger will not accelerate research,
development and innovation as Applicants’ suggest, but in fact, as the Commission has
245
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previously held, will reduce all three to the detriment of telecommunications consumers and
contrary to the public interest.
E.

A Unified SBC-AT&T IP Network Confers No New Public Benefit.

Applicants also tout their plans to combine their IP networks.247 While IP networks
clearly are in the public interest, there must be material new or increased functionality in order to
confer a public benefit for purposes of the Commission’s public interest analysis. Applicants did
not and cannot make any such showing. Indeed, Applicants concede in their submission that
“AT&T’s and SBC’s respective networks meet current needs efficiently” and that “both
networks will be transformed over periods of years into unified IP-based networks.”248 The
plans of both companies to create these unified IP networks is independent of the proposed
merger, and therefore the merger cannot be said to benefit the public in that regard. While SBC
suggests that its resources can assist AT&T to develop new applications for its IP network, it
does not suggest any specific improvement that will occur, and offers nothing more than vague
and sweeping generalizations about how SBC’s involvement might help.249 Such
unsubstantiated and unspecific claims can be afforded no weight. On the contrary, AT&T
already is a proven leader in the deployment of IP-based advanced services, and a host of other
carriers such as Level 3, XO and Broadwing have introduced an array of IP-based service
enhancements without any such ILEC backing. It is clear that the continued deployment of IPbased services by AT&T will not be helped by SBC, and is at least as likely to be hindered by
SBC’s meddling.
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F.

Any Network Cost Savings Attributable to the Merger Are Insignificant.

Applicants use a lot of words in their submission to describe network cost savings that
might be achieved through merger.250 But the reader must reach the final two sentences of this
protracted discussion to discover that the anticipated cost savings quantitatively are immaterial.
Applicants confess that the network savings ramp up over time to a maximum of $2 billion
annually by 2008.251 Moreover, half of the potential savings claimed are attributable to AT&T
cost-cutting measures already underway, and are not resultant of the merger.252 In other words,
even if everything goes as hoped and planned – as such things rarely do – they will yield savings
equivalent to only approximately one percent of gross revenues of the merged company. Of
course, there can be no assurance that such savings will be passed along to consumers as
opposed to simply increasing the profits of SBC. But in any event, such a minor potential
savings cannot be regarded as a significant public benefit.
Notably, the savings alleged by Applicants involve reductions in fixed or overhead
costs.253 For example, Applicants propose eliminating such fixed costs as facilities, staff and
duplicative IT systems.254 As Applicants note, “nearly 60 percent of the synergies are headcount
related.”255 The elimination of such fixed costs has been rejected by the Commission as a benefit
of merger, “in the absence of explicit pass-throughs [to end users] which are publicly committed
250
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73

to by the applicants.”256 Applicants have made no such showing of consumer benefits. Even the
stated reductions in marginal costs that might otherwise be cognizable, such as business process
improvements or reductions in procurement, have not been broken out by Applicants, so it is
impossible for the Commission to know what the true benefits of the merger, if any, might be.
Nor do Applicants state what investments must be made in order to obtain the stated cost
savings. For example, the Commission has held that any savings obtained in business process
improvements must be netted against the cost of training employees or updating systems to take
advantage of those new processes.257 There is no indication that Applicants have even attempted
to proffer this sort of net-cost information for any of the items which they describe, except to
note that all of the synergies that they describe are “net of costs.”258 Again, without knowing the
savings ascribed to each item, and then discarding those items involving reductions in fixed
costs, there is not way to measure the alleged benefits of the merger. For all these reasons,
Applicants’ description of merger savings is woefully deficient and cannot be taken into account
in the Commission’s balancing of the public interest harms against the benefits.
VI.

CONCLUSION
The SBC/AT&T merger Application, in combination with the Verizon/MCI merger

application also under consideration, places the Commission at a critical crossroad. Approving
the two applications effectively would be throwing in the towel on both the 1983 AT&T
divestiture and 1996 Telecom Act. By allowing the two largest domestic telecom monopolists to
swallow whole the two most meaningful competitive carriers by far, the Commission would be
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establishing a pathway for a return to the yesteryear of vertically integrated wireline BOC
monopolies. This is an outcome which simply is antithetical to the express pro-competitive
purposes of Congress in enacting the 1996 Act. It also is a result that runs afoul of clear
Commission precedent requiring RBOCs to prove that their proposed acquisitions would actually
enhance telecommunications competition rather than degrade it. Consequently, the Commission
must either deny the SBC/AT&T Application outright, or work with affected parties such as the
Joint Petitioners to craft stringent and enforceable remedial conditions designed to off-set the
likely anti-competitive effects of the proposed merger.
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