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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 
 
In the Matter of       ) 
         ) 
Improving Public Safety Communications In the 800 MHz ) WT Docket No. 02-55 
Band        ) 
         ) 
Consolidating the 800 and 900 MHz Industrial/ Land )  
Transportation and Business Pool Channels   ) 
         ) 
Amendment of Part 2 of the Commission’s Rules to  )   
Allocate Spectrum below 3 GHz for Mobile and Fixed ) ETDocket No. 00-258 
Services to Support the Introduction of New Advanced ) 
Wireless Services, Including Third Generation Wireless ) 
Systems        ) 
         ) 
Petition for Rule Making of the Wireless Information  ) 
Networks Forum Concerning the Unlicensed Personal  ) RM-9498 
Communications Service     ) 
         ) 
Petition for Rule Making of UT Starcom, Inc. Concerning )  
the Unlicensed Personal Communications Service  ) RM-10024 
         ) 
Amendment of Section 2.106 of the Commission’s Rules to ) 
Allocate Spectrum at 2 GHz for use by the Mobile Satellite ) ET Docket No. 95-18 
Service        ) 
 

REPLY TO OPPOSITION AND COMMENTS OF NEXTEL OMMUNICATIONS, 
INC. REGARDING PETITIONS FOR RECONSIDERATION  

 
 Richard W. Duncan d/b/a Anderson Communications (“Duncan”), by its attorneys and in 

accordance with Section 1.429 of the Commission’s rules, hereby files its reply to 

OPPOSITION AND COMMENTS OF NEXTEL COMMUNICATIONS, INC. REGARDING 

PETITIONS FOR RECONSIDERATION, (“Nextel Opposition”) in the above-captioned 

proceeding (“Rebanding Order”).   

I.   The Commission Must Reconsider the Disparate Treatment it is Affording Existing 
Licensees. 
 
1. The Nextel Opposition is most notable for its efforts to avoid addressing the merits 

of the issues raised in Duncan’s Petition.   As Duncan explained, at length, the Rebanding 
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Order results in a substantial and material devaluation of Duncan’s licenses.  Rather than 

even attempt to refute this argument, Nextel essentially says “too bad” and actually touts the 

fact that licensees such as Nextel will no longer be required to fairly compensate other 

licensees for the value of their spectral holdings.  Understandably, Nextel provides no legal 

support for the notion that the Commission is free to devalue one licensee’s holding to the 

benefit of others through disparate treatment of similarly situated licensees.  Duncan spent 

years in litigation and invested significant resources to obtain his spectral rights, relying upon 

the authorized uses for that spectrum under the Commission’s rules and regulations.  

Awarded on a site-specific basis, Duncan’s license covers one of the largest population 

centers in the State of North Carolina; one of the most significant portions and some of the 

heretofore highest valued spectrum in the Economic Area (“EA”).  The EA license in this 

market did not include the Charlotte, North Carolina area on this spectrum.  The effect of the 

Rebanding Order is to dramatically reduce the value and future use of the license.    

2. The premise underlying the Rebanding Order is that Nextel is entitled to receive 

“value-for-value” and not MHz-for-MHz since the FCC acknowledges that all spectrum is 

not fungible and that other consideration such as limited permissible uses for certain 

spectrum are relevant to determining whether a proposed spectrum swap is, in fact, equitable. 

(See, e.g. Rebanding Order at ¶¶ 32, and 278). Yet, with respect to licensees such as Duncan, 

that is precisely what the FCC has done; considered all MHz as fungible.  In essence, the 

Commission effectively takes Duncan’s license and offers replacement spectrum having far 

fewer permitted uses.1  Rather than leaving Duncan in the position of having key spectrum in 

a designated EA, the Commission is offering EA licensees unencumbered spectrum 

                                                 
1  Even if Duncan were to be able to stay on his current frequencies, there would be 
reduced permitted use associated that spectrum.   
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throughout the EA, including the area where Duncan holds the license and further reduces 

the available uses for Duncan’s spectrum.  The practical effect is to render Duncan’s 

facilities a non-compatible, isolated island of spectrum with little opportunity to fully 

develop or realize the value from the license.  Duncan is barred from ever deploying cellular 

technology and will have virtually no market value.  As such, the Rebanding Order 

represents a taking from Duncan.  Not only has the Rebanding Order adversely effected 

Duncan but has gone out of its way to treat other licensees far more favorably.  Aside from 

Nextel, the Rebanding Order carves out an exception for Southern Linc in ensuring that it 

too, receives “value-for-value.”  There is no explanation as to why certain large carriers are 

ensured comparable value while small carriers are relegated to far less valuable spectrum. 

3. Duncan sites ample precedent that the Commission cannot discriminate within a 

class of licensee.  With respect to Nextel, the Commission ensured that it had the opportunity 

to voluntarily decide whether to accept the Rebanding Order conditions after having set up a 

procedure that ensures Nextel receives full “value-for-value”.  Similarly, for Southern Linc 

the Commission also ensures that equal value is received.   In sharp contrast, and without 

explanation, the Commission treats virtually all other SMR licensees as disposable and 

enacts restrictions and limitations that render their licenses of little value.  This action is 

clearly arbitrary and capricious.  Understandably, other than laud its windfall, Nextel offers 

no support for this result in the Nextel Opposition. 

II. The Commission Must Reconsider the Rebanding Order in light of the 
proposed Sprint-Nextel Merger. 
 
4. Nextel also offers no response to the issues raised with respect to impact of the 

proposed Sprint/Nextel merger on the Rebanding Order.  Conveniently, the Nextel/Sprint 

merger, which represents a fundamental change in the analysis under which the spectral 

allocations were awarded to Nextel in the Rebanding Order, was not publicly announced 
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until after the Rebanding Order was released.2  Indeed, Duncan raised this issue in the 

context of the pending Sprint/Nextel transfer applications.  In opposition to that Duncan 

filing, Nextel, avoided discussion of the merits by stating that 

…whatever the merits of these arguments, they are more properly addressed – if at all – in 
the 800 MHz proceeding.  Coastal, Duncan and Preferred have each filed a petition for 
reconsideration of the Commission’s 800 MHz decision.  That is the proper forum for their 
arguments, not this merger review.3 
 
Apparently, Nextel has now decided that this proceeding is no longer “the proper forum” for 

addressing these issues since, here Nextel merely hearkens back to the representation in the 

transfer application that the merged entity is willing to step into Nextel’s shoes.  No doubt it 

is since it is abundantly clear that the record would not support a finding that the Commission 

would have awarded the spectrum to Nextel if it knew Nextel’s intent to “flip” the spectrum 

for quick profit rather than use it to construct its next generation network. 

 Nextel repeatedly chants the “value-for-value” mantra of the Rebanding Order in the 

Nextel Opposition.  Nextel highlights the fact that it is contributing “almost $5 billion” to the 

rebanding; representing fair value for the spectrum received.  However, in the Nextel/Sprint 

Transfer application, they advise the Commission that by consenting to the proposed merger, 

Nextel stands to save “billions” of dollars by avoiding the need to build the very network that 

the spectrum was allocated to build.  If the Nextel’s “almost $5 billion” contribution 

represented “value for value,” the multi-billion dollars in savings from not building the 

intended next generation network, coupled with the premium being paid to the Nextel 

                                                 
2  While it is entirely possible that there were no merger discussions until after the 
Rebanding Order came out (which is highly unlikely given the timing), if that were the 
case, it only highlights the fact that the grant of this nationwide spectral allocation is what 
Sprint is really seeking.    
 
3  Joint Opposition to Petitions to Deny and Reply To Comments, filed by Nextel 
Communications, Inc. Transferor and Sprint Corporation, Transferee, WT Docket No. 
05-63 (filed April 11, 2005) at p. 15 (emphasis added). 
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shareholders for the “naked” license, materially alters the “value for value” analysis of the 

Rebanding Order which now results in a huge windfall for Nextel.    

Conclusion 

 The Commission should reconsider the Rebanding Order to afford all SMR licensees the 

same opportunities under that it is affording the “favored” carriers.  In Duncan’s case, 

enactment of the proposed rebanding rules would result in a substantial diminution of the 

value of Duncan’s spectrum and treats Duncan differently than it does the “favored” carriers 

such as Southern Linc.  In the broader context and without prejudice to the foregoing, the 

Commission must clearly reconsider the entire Rebanding Order in the context of a 

fundamental change in the licensee and the potential use of the 1900 MHz spectral award and 

examine whether, in this entirely new context, the Rebanding Order would be expected to 

even meet its intended goals in a timely manner.    

      Respectfully submitted,  

      RICHARD W. DUNCAN D/B/A 
        ANDERSON COMMUNICATIONS  
 
 

By ____/s/ Michael K. Kurtis________________ 
       Michael K. Kurtis 
       Its Attorney 
 
April 28, 2005 
 
Kurtis & Associates, PLC. 
6704 Cedar View Court 
Clifton, Virginia 20124 
(703) 830-1467 



 6

CERTIFICATE OF SERVICE 
 

I, Michael K. Kurtis, do hereby certify that I have this 28th day of April, 2005, sent by United 
States First Class Mail, postage prepaid, copies of the foregoing REPLY TO OPPOSITION 
AND COMMENTS OF NEXTEL COMMUNICATIONS, INC. REGARDING PETITIONS 
FOR RECONSIDERATION, to the following parties: 
 

Regina M. Keeney     Jill M. Lyon 
Charles W. Logan     Vice President & General Counsel 
Stephen J. Berman     United Telecom Counsel 
Lawler, Metzger, Milkman & Keeney, LLC  1901 Pennsylvania Avenue, NW 
2001 K Street, N.W., Suite 802   Fifth Floor 
Washington, DC 20006    Washington, DC 20006 
Counsel for Nextel Communications, Inc.   
 
Michael D. Rosenthal     Christine M. Gill 
Director of Legal and External Affairs  Shirley S. Fujimoto 
Southern LINC     Jeffrey L. Sheldon 
5555 Glenridge Connector, Suite 500   Keith A. McCrickard 
Atlanta, Georgia 30342    McDermott Will & Emery, LLP 

600 Thirteenth Street, NW 
Washington, DC 20005-3096 
Counsel for Entergy Corporation, 
Entergy Services, Inc. and Southern 
LINC 
 

Wayne V. Black     Harold Mordkofsky 
Nicole B. Donath     Blooston, Mordkofsky, Dickens,  
Keller and Heckman LLP     Duffy & Prendergast 
1001 G Street, NW, Suite 500 W   2120 L Street, NW 
Washington, DC 20001    Washington, DC 20037 
Counsel for the American Petroleum Institute Counsel for Consolidated Edison 

Company of New York, Inc.  
 
William J. Donohue     David B. Trego 
Associate General Counsel –     Jason D. Griffith 
      Corporate &  Commercial    American Electric Power Company, Inc. 
Exelon Business Services Company   1 Riverside Plaza  
2301 Market Street/S23-1    Columbus, OH 43215 
P.O. Box 8699       
Philadelphia, PA 10101-8699 
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William K. Keane Thomas J. Keller 
Duane Morris LLP     Louis P. Warchot 
Suite 700      Dennis J. Starks 
1667 K Street, NW     Association of American Railroads 
Washington, DC 20006-1608    50 F Street, NW 
Counsel for the National Association of  Washington, DC 20001 
Manufacturers and MRFAC, Inc. 
 
Charles D. Guskey     Julian L. Shepard 
6237 Baymar Lane     Mark Blacknell 
Dallas, TX 75252     Williams Mullen, PC 

1666 K Street, NW, Suite 1200 
Washington, DC 20006-1200 
Counsel for Coastal SMR Network, 
LLC/ARC, Inc. and Scott C. 
MacIntyre 

 
Robert J. Keller     Elizabeth R. Sachs 
Law Office of Robert J. Keller, PC   Lukas, Nace, Gutierrez & Sachs,  
PO Box 33428-Farragut Station    Chtd. 
Washington, DC 20033-3428    1650 Tysons Boulevard, Suite 1500 
Counsel for James A. Kay, Jr.   McLean, VA 22102  

Counsel for AIRPEAK Communications, 
LLC 

 
Charles M. Austin, President    Kent S. Foster, President 
Preferred Communication Systems, Inc.  Silver Palm Communications, Inc. 
400 E. Royal Lane, Suite N24   5454 Wisconsin Ave, Suite 720 
Irving, TX 75039     Chevy Chase, MD 20815 
 
Robert M. Gurss     Gregory C. Staple 
Director, Legal & Govt. Affairs   R. Edward Price 
Assoc. of Public-Safety Communications  Vinson & Elkins, LLP 
    Officials – International    1455 Pennsylvania Ave, NW 
1725 DeSales Street, NW, Suite 808   Washington, DC 20004-1008  
Washington, DC 20036 Counsel for TMI Communications 

and Company, LP and Terrestar 
Networks, Inc. 

Peter Meade, Chairman 
Assistant Fire Marshal 
Fire & Rescue Services 
Nassau County Fire Commission 
140 15th Street 
Mineola, NY 11501 
   
       ___/s/ Michael K. Kurtis__________ 
        Michael K. Kurtis 

 


