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DOCKET FILE COPY ORIGINAL Before the RECEIVED
FEDERAIL COMMUNICATIONS COMMISSION
Washington, DC 20554 APR 2 8 20p5
Federal Com |
In the Matter of Miinications
n the Matter o ; Office of Semé;mmlssion
Digital and Wireless Television, LLC, Assignor ) File Numbers: 0002098626
) 0002069066
American Telecasting of Denver, Inc., Assignee )
) WT Docket 05-63
Assignment of License for Partitioned )
Broadband Radio Service BTA B110 )
)
Broadband Radio Service Stations KNSC838, )
KNSC839, KNSC840, KNSE325, KNSE326 & )
KNSC327 at Ponderosa Park , CO )
)
and )
)
Broadband Radio Service Station KNSE324 )
at Denver, Colorado )

To: The Commission

CONSOLIDATED PETITION TO DENY OF
COMMUNITY TECHNOLOGY CENTERS’ NETWORK

Community Technology Centers’ Network (“CTCNet”), hereby submits its Consolidated
Petition to Deny the above-referenced assignments of license for a partitioned Broadband Radio
Service (“BRS”) BTA BI110 and for BRS Stations KNSC838 (BRS1-Channel), KNSC839
(BRS2A-Channel), KNSC840 (F-Group), KNSE325 (H1 Channel), KNSE326 {(H2 Channel),
and KNSE327 (H3 Channel) at Ponderosa Park, Colorado, as well as BRS Station KNSE324 (F-
Group) at Denver Colorado, from Digital and Wireless Television, LLC, (“DWT”) to American

Telecasting of Denver, Inc, a wholly owned subsidiary of Sprint Corporation (“Sprint”).l

! These assignment applications appeared con public Notice No. 2111 on March 30, 2005, and therefore pursuant to
47 CFR §& 1.939 and 1.4 this petition 1s timely filed.




CTCNet recently filed a petition to deny a transfer of control application from Nextel
Communications, Inc. to Sprint in WT Docket No. 05-63 (“Transfer Petition™). As part of that
Transfer Petition, CTCNet raised concerns regarding the resultant unhealthy level of market
power that would result from the combination of the two companies’ spectrum portfolios and
lease holdings in the 2.5 GHz Band. CTCNet demonstrated that the combined Sprint/Nextel
entity would own or control all available commercial spectrum in 30 of the top 50 US markets
and would control substantially all commercially usable spectrum in the band within 24 of those
markets, including Denver. CTCNet showed that such concentrated holdings would allow the
combined entity to exclude competitors from these markets, which would effectively bar the
development of any competitive national services in the fledgling wireless broadband market.
Because of the antitrust and public interest concerns regarding the combined entity’s extremely
concentrated spectrum holdings and the inevitability of anti-competitive behavior by such a
combined entity, CTCNet requested that any grant of that transfer application be conditioned on
divestiture of sufficient spectrum or leases so as to ensure competition in the 2.5 GHz band. As
part of the larger analysis in the Transfer Petition, CTCNet believes that a grant of the above-
referenced assignment applications would further exacerbate the concentration of 2.5 GHz
spectrum in the Denver market and its BTA, the 20th largest BTA market in the United States.
The disposition of the above-referenced applications is therefore relevant to the concentration

and divestiture issues raised in WT Docket 05-63.7 Accordingly, CTCNet respectfully requests

* While KNSC838 is presently licensed on frequencies at 2150 to 2156 GHz, it will be relocated to the 2.5 GHz
band in conjunction with a displacement of BRS Channels 1 and 2 pursuant to Commission decisions in WT Docket
03-66 and 00-258. See Amendment of Parts 1, 21, 73, 74 and 101 of the Commission’s Rules to Facilitate the
Provision of Fixed and Mobile Broadband Access, Educational and Other Advanced Services in the 21502162 and
2500-2690 MHz Bands, Report and Order (*Report & Order’”) and Further Notice of Proposed Rulemaking
(“FNPRA™), FCC 04-135 (rel. July 29, 2004), 19 FCC Rcd 14165 (2004, at 923 and n. 54 citing Amendment of Part




that for the reasons set forth herein, and in its Transfer Petition and related pleadings, that the
above-referenced applications be denied, be processed in conjunction with WT Docket 05-63, or
that processing of such applications be held in abeyance pending the outcome of WT Docket 05-
63, and that such applications thereafter should be considered subject to any divestiture
restrictions that may be placed on Sprint as a result of that proceeding.

CTCNet and its members have standing to petition this assignment for the same reasons
set forth in CTCNet’s Petition and related pleadings in WT Docket 05-63, which are
incorporated herein by reference. CTCNet has members within the Denver BTA and the service
areas of the above-referenced stations, that would be adversely affected by the grant of the
above-referenced applications and the further consolidation of spectrum on the 2.5 GHz band in
the hands of a single entity.’

CTCNet acknowledges that pursuant to an existing lease agreement, Sprint already
controls the stations and the BTA for which it now seeks authority to receive assignments of
license from DWT. However, CTCNet nonetheless maintains that a grant of these applications
would further concentrate spectrum within the 2.5 GHz band in the hands of Sprint, such that
Sprint would be the licensee of ALL BRS spectrum in Denver, and therefore should be
considered only in conjunction with, or subject to any divestiture requirements arising from, WT
Docket 05-63. In that proceeding, Sprint and Nextel downplayed their market power and their

concentrated contro! of spectrum within the 2.5 GHz band, based in part on an assertion that such

2 of the Commissions Rules to Allocate Spectrum Below 3 GHz for Mobile & Fixed Services, Including Third
Gerneration Wireless Systems, ET Docket No. 00-258, Second Report and Order, 17 FCC Red. 23193 (2002).
¥ See CTCNet Petition in WT Docket 05-63 at Exhibit I. In the event that the Commission were to find that
CTCNet lacks standing to file a petition in this proceeding, CTCNet respectfully requests that this pleading be
treated as an informal objection.




leased spectrum holdings would become available to competitors at the expiration of such leases.
However, as assignments like these demonstrate, Sprint continues to solidify its hold on
spectrum within the top 50 Markets by gradually converting leaseholds into direct ownership
rights. While it might be possible that eventually stations like KNSE324 could become available
to competitors at the termination of a lease, such spectrum will never become available to
competitors once assigned directly to Sprint. The Commission should not be fooled by
seemingly benign and routine applications for assignment of BRS stations to subsidiaries of
Sprint or Nextel. All such assignments will only add to the stranglehold that the combined entity
will have on spectrum in the 2.5 GHz band and to the resulting unhealthy level of market power
that it would hold in the wireless broadband services market.

CTCNet has provided the Commission with a detailed and accurate analysis of the
control of 2.5GHz spectrum holdings of Sprint and Nextel in the major market areas of the top
50 U.S. BTAs, including a case study of Denver as part of WT Docket 05-63.* The Commission
should therefore refrain from substantially altering that picture within such major markets
outside of WT Docket 05-63, pending a decision on requested divestiture conditions in that
proceeding. CTCNet believes that the issue of consolidation in the 2.5 GHz band, having been
raised in the larger merger proceeding, should be decided upon globally in that proceeding,
rather than piecemeal in various smaller assignment proceedings. Such handling of these
applications would serve the public interest, convenience and necessity by ensuring that the
Commission has the opportunity to evaluate an accurate picture of the Sprint and Nextel holdings

in this band without further confusing the picture, and would avoid any unnecessary waste of the

* Aspart of its Reply in WT Docket 05-63, CTCNet provided a market case study specifically addressing Sprint’s

holdings in the Denver Market. See Reply at p.22 and at exhibits 3D and 4F.




Commission’s valuable processing resources, should such acquired Denver spectrum (or any
other Denver spectrum) immediately become subject to divestiture pursuant to a ruling in WT
Docket 05-63.

Thus, CTCNet respectfully requests that for the reasons set forth herein, and in its
Transfer Petition and related pleadings, that the above-referenced applications be denied, be
processed in conjunction with WT Docket 05-63, or that processing of such applications be held
in abeyance pending the outcome of WT Docket 05-63, and that such applications thereafter
should be considered subject to any divestiture restrictions that may be placed on Sprint as a
result of that proceeding.

Respectfully submitted,

COMMUNITY TECHNOLOGY
CENTERS’ NETWORK
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Ryan Turne
Director of Policy & Communications

April 28, 2005




CERTIFICATE OF SERVICE

I, Ryan Turner, hereby certify that copies of the foregoing Consolidated Petition to Deny of
Community Technology Centers’ Network were served this 28th day of April, 2005 via first class mail
of the United States Postal Service, unless otherwise noted, on the following parties:

Luisa L. Lancetti

Vice President, Wireless Regulatory Affairs
Sprint

401 9th Street

Suite 400

Washington, DC 20004

Dee S. Osborne

Chairman/Manager

Digital and Wireless Television, LLC
600 Travis

Suite 6800

Houston, TX 77002

Megean A. Stull

Willkie Farr & Gallagher LLP
1875 K Street NW
Washington, DC 20006-1238

Robin J. Cohen

Nextel Licensing Holding
2001 Edmund Valley Drive
Reston, VA 20191

Best Copy and Printing, Inc.*
Portals

225 12th St.,, SW

Courtyard Level
Washington, DC 20554
fcc@bcepiweb.com

Louis Peraertz*

Spectrum and Competition Policy Division
Wireless Telecommunications Bureaun
Federal Communications Commission

445 12th St., SW

Washington, D.C. 20554
Louis.Peraertz@FCC.gov
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Sara Mechanic*

Spectrum and Competition Policy Division
Wireless Telecommunications Bureau
Federal Communications Commission

445 12th St., SW

Washington, D.C. 20554
Sara.Mechanic@FCC.gov

Erin McGrath*

Mobility Division

Wireless Telecommunications Bureau
Federal Communications Commission
445 12th St.,, SW

Washington, D.C. 20554
Erin.McGrath@FCC.gov

Dennis Johnson*

Broadband Division

Wireless Telecommunications Bureau
Federal Communications Commission
445 12th St., SW

Washington, D.C. 20554
Dennis.Johnson@FCC.gov

Jeff Tobias*

Public Safety and Critical Infrastructure
Division

Wireless Telecommunications Bureau
Federal Communications Commission
445 12th St., SW

Washington, D.C. 20554

Jeff. Tobias@FCC.gov

David Krech*

Policy Division

International Burcau

Federal Communications Commission
445 12th St., SW

Washington, D.C. 20554
David.Krech@FCC.gov
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Pamela Megna*

Competition Policy Division

Wireline Competition Bureau

Federal Communications Commission
445 12th St., SW

Washington, D.C. 20554
Pamela.Megna@FCC.gov

Jim Bird*

Office of General Counsel

Federal Communications Commission
445 12th St., SW

Washington, D.C. 20554
Jim.Bird@FCC.gov

Jonathan Levy*

Office of Strategic Planning and Policy
Analysis

Federal Communications Commission
445 12th St., SW

Washington, D.C. 20554
Jonathan.Levy@FCC.gov

Wayne McKee*

Engineering Division

Media Bureau

Federal Communications Commission
445 12th St., SW

Washington, D.C. 20554
Wayne.McKee@FCC.gov

Charles Iseman*

Experimental Licensing Branch
Office of Engineering and Technology
Federal Communications Commission
445 12th St., SW

Washington, D.C. 20554
Charles.Iseman@FCC.gov

JoAnn Lucanik*

Satellite Division

International Bureau

Federal Communications Commission
445 12th St., SW

Washington, D.C. 20554
JoAnn.Lucanik@FCC.gov

Jack Richards

Kevin G. Rupy

Keller and Heckman LLP
1001 G Street, NW
Washington, DC 20001

Debbie Goldman
George Kohl

501 Third Street, NW
Washington, DC 20001

Christine M. Gill

David D. Rines

Mc Dermott Will & Emery LLP
600 Thirteenth Street, NW
Washington, DC 20005-3096

Paul C. Besozzi
Nicholas W. Allard
Stephen Diaz Gavin
Patton Boggs, LLP
2550 M Street, NW
Washington, DC 20037

David L. Nace

Pamela L. Gist

Lukas, Nace, Gutierrez & Sachs, Chartered
1650 Tysons Boulevard

Suite 1500

McLean, VA 22102
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George Y. Wheller

Peter M. Connolly

Holland & Knight LLP

2099 Pennsylvania Avenue, NW
Suite 100

Washington, DC 20006

Gene Kimmelman

Senior Director of Public Policy
Consumers Union

1666 Connecticut Avenue, NW
Suite 310

Washington, DC 20009

Mark Cooper

Director of Research

Consumer Federation of America
Consumers Union

1424 16th Street, NW
Washington, DC 20036

Bruce D. Jacobs

Tony Lin

Jarrett Taubman

Shaw Pittman LLP

2300 N Street, NW
Washington, DC 20037-1128

Julian L. Shepard

Mark Blacknell

Williams Mullen, A Professional
Corporation

1666 K Street, NW

Suite 1200

Washington, DC 20006-1200

Seema M. Singh, Esq.

Ratepayer Advocate

Christopher J. White, Esq.

Deputy Ratepayer Advocate

State of New Jersey

Division of The Ratepayer Advocate
31 Clinton Street, 11th Floor

PO Box 46005

Newark, NJ 07101

Chuck Canterbury

National President

Grand Lodge Fraternal Order of Police
309 Massachusetts Avenue, NE
Washington, DC 20002

Marc H Morial
President and CEQ
National Urban League
120 Wall Street

New York, NY 10005

Larry E. Sevier
President

Nex-Tech Wireless, LLC
2418 Vine Street

Hays, KS 67601

James T, Martin

Executive Director

United South and Easter Tribes, Inc.
711 Stewarts Ferry Pike

Suite 100

Nashville, TN 37214

Richard Ruhl

General Manager

Pioneer Telephone Cooperative, Inc.
PO Box 539

108 East Robberts Avenue
Kingfisher, OK 73750




Harry C. Alford President CEO
National Black Chamber of Commerce
1350 Connecticut Avenue, NW

Suite 405

Washington, DC 20036

Michael K. Kurtis

Bennet & Bennet, PLLC
10 G Street, NE, 7th Floor
Washington, DC 20002

Sheri A. Farinha, CEQ
NorCal Center on Deafness
4708 Roseville Road

Suite 111

North Highlands, CA 95660

Craig Mock General Manager

United Telephone and Communications
Associations, Inc.

PO Box 117

Dodge City, KS 67801

Sharon E. Hillard, President
Via/Net Companies, Inc.
1246 Stratford Court

Del Mar, CA 92014

* Via Electronic Mail




