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FEDERAL COMMUNICATIONS COMMISSION 
Ws;shington, D. C. 20554 

OFFICE OF 
MANAGING DIRECTOR March 10,2005 

Peter A. Rohrbach 
Km's A. Hastings 
David L. Martin 
Counsel for SES AMERICOM, Inc. 
Hogan & Hartson, LLP 

Columbia Square 
555 Thirteenth Street, NW 
Washington, DC 20004-1 109 

RE: Request for Waiver of Application Fees 
Associated with Withdrawn VKu-Band 
Applications 
Fee Control No. 9709298210181001 

Dear Counsel: 

This is in response to the supplemental request dated August 21,2003 submitted 
by SES AMERICOM, Inc. ("SES AMERJCOM) for a refund of $765,405 in filing fees. 
These fees were paid in connection with SES AMERICOM's applications for authority to 
launch and operate a system of eleven VKu-band satellites at nine orbital locations, filed 
September 25, 1997, in response to the announcement of a processing round in 1997. 
The Commission held the applications in abeyance pending the resolution of a related 
rulemaking proceeding and never placed them on public notice.' 

In your letter, you state that Section 1.1 113(a) of the Commission's rules requires 
the requested refund. This rule states in relevant part that "[tlhe full amount of any fee 
will be returned or refunded . . . [wJhen the Commission adopts new rules that nullify 
appncanons a i r 1 - m  
or other positive disposition of the application." 47 CFR 5 1.1 113(a)(4). You state that 
provisions adopted in the Amendment of the Commission's Space Station Licensing 
Rules and Policies, Firs1 Report and Order and Further Notice of Proposed Rulemaking, 
18 FCC Rcd 10,760 (2003) (First Space Station Licensing Reform Order or Order) 
trigger Section 1 . I  11 3(a). Specifically, you cite to the rule adopted by the Commission -- 
and made applicable to certain pending V-band applications -- that an applicant (and its 
affiliates) can have a total of no more than five pending applications for orbital locations 
in any satellite service band. You state that this rule change makes it impossible for the 
Commission to grant the authority for the system proposed by SES AMERICOM, since 
SES AMERICOM requested authority to construct and launch a system consisting of 
eleven satellites in nine orbital locations. 

' SES AMERICOM subsequently filed a letter withdrawing its applications and seeking a refund of its - . . ., ..A"- , rl . ., . I _ ^ _ . . _ _ .  4- ---- &...A -" A,." ..r,,, Inn, 



Counsel for SES AMERJCOM 2. 

Thus, you assert that at a niinimum SES AMERICOM should receive a refund of 
$340,180 in filing fees associated with applications for the four orbital locations that 
cannot be granted under the Commission’s new rule. You claim, in addition, that 
Commission precedent supports a refund of the full $765,405 that SES AMERICOM 
paid in filing fees for all of its applications, since in the past the Commission has granted 
refunds pursuant to Section 1.1 1 13(a)(4) where new rules have resulted in significant 
changes to eligibility or construction requirements and/or to the application processing 
method. YOU claim that certain other changes in the First Space Station Licensing 
Reform Order - such as new financial qualifications rules that require licensees to post a 
$5 million performance bond for each new satellite authorized and milestone 
requirements that could require forfeiture of the performance bond when the licensee 
misses the milestone - constitute “radical changes” that would justify a full refund of 
SES AMERICOM’s filing fees. 

You also state that equitable considerations provide independent support for a full 
refund. You argue that the Commission has granted refunds where application 
processing still had not commenced a number of years after application filing, and that in 
this case, the delay in processing has made it unrealistic to expect that the satellite system 
SES AMERICOM proposed could be constructed and launched in time to meet the ITU 
“bringing into use” deadline necessary to preserve U.S. priority at the orbital assignments 
SES AMERICOM requested. You also state that the current six-year processing delay 
calls into serious question whether the Commission has met its obligation under the 
Administrative Procedure Act (MA) to conclude matters presented to it “within a 
reasonable time.” You also note that the Commission has found that equitable 
considerations warrant the refund of filing fees where the amount of the fee paid “bears 
scant relationship” to the resources actually expended, particularly when an application is 
withdrawn or dismissed before any significant processing work has begun. You further 
argue that although making fee refund determinations based on equitable grounds is 
based on agency discretion, courts may intervene where that discretion is abused, such as 
where the agency altogether fails to perform the service that the fee was intended to 
cover, Finally, you claim that in its First Space Station Licensing Reform Order, the 
Commission did not adequately justify its decision to exclude pending V-band 
applications from the general policy it adopted of refunding application fees when an 
appiicarion is 

Section 1.1 113(a)(4) provides that the Commission will issue refunds for 
application fees “when the Commission adopts new rules that nullify applications already 
accepted for filing, or new law or treaty would render useless a grant or other positive 
disposition of the application .” In establishing the fee collection program, the 
Commission elaborated on the meaning of this provision: 

Section 1.1 11 l(a)(4) [the earlier version of Section 1.1113(a)(4)] is intended to 
apply in those rare instances where the Commission creates a new regulation or 
policy, or the Congress and President approve a new law or treaty, that would 
make the grant of a pending application a legal nullity. We believe that this rare 
event would justify the return of an application because the action of a 
government entity would make the requested action impossible without regard to 
the merits of that application. 
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Establishment of a Fee Collection Program to Implement the Provisions of the 
Consolidated Omnibus Budget Reconciliation Act of 1985, Reporf and Order, 2 FCC 
Red. 947, para. 17 (19S7) (1987 Fee Order) (emphases added). See also Ranger Cellular 
andMzJler Communicarions, Inc., 348 F.3d 1044 (D.C. Cir. 2003). (upholding a 
Wireless Telecommunications Bureau decision citing this language). 

The Commission adopted the First Space Station Licensing Reform Order in May 
2003 to put in place licensing procedures that would allow faster service to the public, 
while maintaining adequate safeguards against speculation.’ In the Order, the 
Commission adopted two new satellite space station licensing procedures. For new non- 
geostationary satellite orbit (NGSO) satellite system applications, and for geostationary 
satellite orbit (GSO) mobile satellite service (MSS) satellite system applications 
(together, NGSO-like applications), the Commission adopted a modified processing 
round procedure. Under this approach, the Commission will announce a cut-off date for 
a processing round, review each application filed in the processing round to determine 
whether the applicant is qualified to hold a satellite license, and divide the available 
spectrum equally among the qualified applicants.) 

For new GSO satellite appljcations other than MSS satellite systems (GSO-like 
applications), the Commission adopted a new first-come, first-served approach, in which 
applications are placed in a single queue and reviewed in the order in which they are 
filed.4 The Order provided that parties that apply for a GSO-like license that is mutually 
exclusive with a previously filed application in the queue will not be able to request an 
application fee refund once their application is placed on public notice.5 The 
Commission adopted a rule to allow for the return of satellite license application fees for 
applicants under the first-come first-served procedure if the a plicant voluntarily 
withdraws its application before it is placed on public notice. t 

The Commission adopted additional provisions intended to make the satellite 
application process more efficient, including setting a required bond amount ($5 million 
for GSO-like licensees and $7.5 million for NGSO-like Iicen~ees)~ and adding additional 
milestone requirements for all satellite services.’ To prevent frivolous or speculative 
applications, the Order limited the number of applications and unbuilt satellite systems 
that any one applicant can nave 
locations and one NGSO s a t e l i i t t  
certain of its new rules to some already-pending satellite applications, including those in 
the V-band. In doing so, the Commission found that its action would “not impair the 
rights an applicant possessed when it filed its application, increase an applicant’s liability 
for past conduct, or impose new duties on applicants with respect to transactions already 
completed.”’0 Specifically, the Commission determined that parties with pending V-band 

. .  1 

~~ 

First Space Staiion Licensing Rejorm Order, 18  FCC Rcd at 10865, para. 279. 
Id. at 10,782-86, paras. 48-55. See also Public Notice, “International Bureau Invites Applicants to Amend 

Pending V-Band Applications,” DA 04-234 at 2 (January 29,2004) (January 29, 2004 PN). ‘ FirstSpaceS?azion Licensing R e j o n  Order at 10,792-10,822, paras. 71-159. 
’ Id .  at i0,806, para. 114. 

. Id.at 10,807, para. 116. See also 47 C.F.R. 0 1 . 1  113(d). 
’Id at lD,825,para. 168. 
*Id .  at 10,827-10,838, paras. 173-208. 
91d at 10,846-10,849, paras. 226-233. See also 47 C.F.R. 5 25.159. 

n 
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applications, both GSO-like and NGSO-like, were subject to the new performance bond 
and milestone requirements adopted in the Order” as well as the new rule limiting the 
number ofpem1issjbJe pending appljcations and unbuilt satellite systems for a single 
entity.’* 

The Commission concluded further that the specific application fee refund 
provision for applicants for space stations under the first-come first-served procedure 
adopted in the Order, which provided for the return of satellite license application fees if 
the applicant voluntarily withdrew its application before it is placed on public notice, 
was not applicable to m y  of the pending V-band GSO-like license requests. The 
Commission explained that the fee refund provision adopted in the Order was intended to 
“enable an applicant in a first-come, first-served procedure to obtain a fee refund in cases 
where an earlier-filed application would make it impossible to grant its application,” and 
that none of the pending applications would be considered “pursuant to a first-come, first- 
sewed proced~re.”’~ The Commission did note that the new fee refund provision did not 
affect ”the Commission’s [current] rules by which an applicant may apply for a fee 
refund.”’4 

We agree that the rule limiting the number ofpending GSO-like applications 
adopted in the Firs2 Space Station Licensing Reform Order makes it impossible for the 
Commission to grant more than five of SES AMERICOM’s pending GSO-like 
applications for orbital locations in any satellite service band and requires the withdrawal 
of four of SES AMERICOM’s pending applications. Under these circumstances, 
pursuant to section 1.1 13(a)(4) of our rules, a refund is appropriate for the four 
withdrawn applications. We do not agree, however, that any of the provisions adopted in 
the Firsr Space Station Licensing Reform Order -- such as new financial qualifications 
that require licensees to post a $5 million performance bond for each new satellite 
authorized and milestone requirements that could require forfeiture of the performance 
bond if the licensee misses the milestone - require that we make a full refund of SES 
AMERlCOM’s application fees under Section 1 . I  11 3(a)(4). You assert that because of 
these “radical” changes, “the resulting system and associated business plan would bear 
little resemblance to the authority originally sought by SES AMERICOM.” You state 

requirements and/or to the application processing method. You argue that a full refund of 
filing fees paid by SES Americom is similarly required here, given the far-reaching 
changes in the regulatory scheme that would govern any V-band licenses granted had 
SES Americom pursued the applications. 

The three cases you cite, however, are clearly distinguishable fiom the 
circumstances here. Unlike here, in each of the cases you cite, the Commission made a 
specific determination that the rules changes it made in the proceeding were significant 
enough to trigger Rule 1.1 I 13(a)(4) with respect to certain pending applications. In the 
Multipoint Distribution Service (MDS) proceeding, the Commission adopted several 
rules to streamline the processing of the approximately 20,000 pending MDS 

“Id. ai 10,866, para. 281 
I’ Id. 
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applications, some of which had been pending for nearly ten years, and to curtail the 
filing of speculative MDS applications.” Originally, the Commission anticipated that 
‘‘frequencies in MDS would be used primarily for the transmission of business data, 
video teleconferencing, and other forms of high-speed computer information.”’6 In the 
Order, however, the Commission adopted rules “to eliminate vm’ous impediments to the 
development of wireless cable service . . . [which will serve as] a viable alternative to 
traditional cable offerings.”” Among other things, the Commission adopted rule 
changes that affected both pending and future applicants, including disallowing partial 
and full settlement agreements among MDS applicants; prohibiting MDS applicants from 
holding any interest, including a corporate interest of less than one percent, in more than 
one application for the same channel or channels at sites in the same geographic area; and 
providing that the sale, transfer, [or3 assignment. . . of any interest in an MDS application 
. . . will be prohibited prior to the completion of construction” except under very narrow 
circumstances.” The Cornmission found that “in view of the numerous rule changes 
adopted in this proceeding,”- rule changes that sought to facilitate a use for the spectrum 
that was not originally anticipated -- it would refund application fees to any applicant 
whose application is withdrawn prior to the issuance of the public notice designating its 
application for random selection, pursuant to Rule 1 . I  1 11 (a)(4).I9 

In the 220 MHz band proceeding, the Commission specifically found that certain 
rule changes imposed on a small subset of “special” applicants were significant enough 
to trigger Rule 1.1 1 1 l(a)(4). In 1991, the Commission adopted rules to encourage the 
development of spectrally efficient narrowband technologies in the 220-222 MHz band?’ 
In the 220 band, thirty of the sixty nationwide channels were set aside for non- 
commercjal users, ie., licensees who use the channels for their own internal purposes?’ 
The Commission noted that “in contrast to the commercial nationwide authorizations 
which will be used by the licensees’ numerous customers, the non-commercial channels 
. . . will be used almost exclusively by four 
“special status of the non-commercial nationwide channels,”23 noting that that non- 
commercial Iicensees “do not compete for customers and have no incentive to extend 
service to users and may in fact have an incentive to apply for a greater amount of 
spectrum than necessitated by their current demands in anticipation of future 
In order to narrow the non-commercial pool of applicants to only those entities with the 
greatest interest and demonstrated c a p a m p d r  

The Commission recognized the 

” Amendment of Parts 1 ,2  and 21 of the Commission’s Rules Governing Use of the Frequencies in the 2.1 
and 2.5 GHz Bands, Report and Order, 8 FCC Rcd. 1444 (1993) (MDS Reporr and Order) 
I‘ Amendment ofParts, 1 , 2  and 21 of the Commission’s Rules Governing Use of the Frequencies in the-2.1 
and 2.5 GHz Bands, Notice ofproposed Rulemaking, 7 FCC Rcd 3266 (1992). 
” MDSRepon and Order, 8 FCC Rcd. 1444, 1449, para.18. 
“/d.at 1446-1447, paras. 10-14. 
I9/d. at 1449,para.l8,n.49. 
”Amendment of Part 90 of the Commission’s Rules to Provide for the Use of the 220-222 MHz Band by 
the Private Land Mobile Radio Services, Repon and Order, 6 FCC Rcd. 2356 ( 1  991). 

/d. at para. 2. 
22 Amendment ofpart 90 of theCommission’s Rules to Provide for the Use of the 220-222 MHz Band by 
the Private Land Mobile Radio Services, Memorandum Opinion and Order, 7 FCC Rcd. 4484, para. 23 
(1992) (220MO&O). 
23Arnendrnent of Pan 90 of the Commission’s Rules to Provide for the Use of the 220-222 MHz Band by 
the Private Land Mobile Radio Services, Further Notice ofProposed Rulemaking, 7 FCC Rcd. 898, para. 6 
11992) 1220 FuriherNoticeJ. 
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communications system,”25 the Commission adopted stricter operating and construction 
standards.26 The Commission found that these changes “significantly altered the 
construction and operationaf requirements appljcable 10 the non-commercial nationwide 
channels” and “anticipated that certain applicants may be unable to satisfy our licensing 
prerequisites or may otherwise no longer be interested in applying.”2’ The Commission 
interpreted Rule 1.1 1 I l(a)(4) to permit refunds for application fees paid by applicants 
who wanted to withdraw its applications but made clear that “[rJefunds will be given to 
non-commercial applicants 

In the third case you cite, the Commission granted refunds pursuant to Rule 
I .  I I 13(a)(4) because the applications themselves were reclassified to a lower-cost fee 
category. In the Parts 73 and 74 proceeding, the Commission made several changes to 
streamline radio technical rules, as part of the Commission’s 1998 biennial regulatory 
review. 29 Among the changes made was a change to expand the definition of “minor 
change” in the AM, the reserved frequency noncommercial educational FM (NCE FM), 
and the FM translator facilities to conform more closely to the commercial FM 
definition?’ This would allow licensees to make changes that were “fundamentally 
technical and minor in nature” - such as changing the power, the frequency, or the 
antenna height or location - as Ion as the NCE FM and FM translator stations did not 
abandon their present service areas!’ This reclassification meant that the applications 
would no longer be subject to a number of statutory requirements, including being subject 
to a 30-day public notice period in which petitions to deny and mutually exclusive 
applications could be filed?* With respect to pending applications, the Commission 
stated that major change applications subject to reclassification would be reclassified 
automatically as minor 
reclassified may seek refund of the difference between fees paid for major and minor 

and that ”[a]pplicants whose applications are so 

’’ 220 Further Notice at para. 6. 
’‘ 2ZOMO&O, 7 FCC Rcd 4484 at paras. 23-29. Specifically, the Commission amended the rules to 

transfer or assignment of nationwide non-commercial licenses during the entire first ten-year 
license term rather than after 40 percent of the licensee’s system had been constructed; (3) require 
non-commercial nationwide applicants to demonstrate an actual presence or long-term business 
plan that necessitates internal communications capacity in the 70 or &re markets identified in the 
license application; , . . [and (4)J provide that non-commercial , nationwide licensees may lease 
excess capacity on their systems five years after license grant [rather than after 40 percent of the 
system has been constructed]. 

Id, at paras. 24,28-29. 
27 id. at n. 66. 

” I998 Biennial Regulatory Review - Streamlining of Radio Technical Rules in Pan 73 and 74 of the 
Commission’s Rules, First Reporf and Order, 14 FCC Rcd. 5272 (1999). 
”Id.  at 527.2, para. 1. ’’ id. at 5274, para. 3. 
”Id.  at para. 3, n. 8. 
33 Id. a! 5284, para. 20. The Commission noted tha! the applications would not be auromatically 
reclassified if there were mutually exclusive applications filed prior to the effective date of the Order or if 

-.--e K1-A -o*in-t the a~olications. Those applications would be processed under existing 

Id. 

. .  
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change application processing,. . . and will be deemed entitled to such refunds under 47 
C.F.R. 5 1.1 1 13(a)(4).”34 

The circumstances of the MDS, 220 MHz, and the Parts 73 and 74 proceedings 
can be readily distinguished from the circumstances here. In each of these cases, the 
Commission specifically found that the changes to the rules were significant enough to 
trigger Rule 1.1 113(a)(4). In contrast, in the First Space Station Licensing Reform Order, 
the Commission did not find that the rule changes - such as the bond-posting and 
milestone requirements -- wen  significant enough to automatically trigger Rule 
1.11 13(a)(4) with respect to the pending V-band and KA-band  application^.^^ The 
Commission suggested that if the pending applications had been subject to the first-come 
first served procedure where an earlier-filed application would make it impossible to 
g a n t  its application, then Rule 1.1 113(a)(4) would have been a p p l i ~ a b l e . ~ ~  In addition, 
the Commission noted that it would consider fee refunds pursuant to its rules (such as 
Rule 1 . I  1 13(a)(4)) where the individual circumstances make such action appropriate. 
And indeed, we do find, pursuant to Rule 1 .I 113(a)(4), that a refund is appropriate for 
any application that must be withdrawn because of the rule limiting the number of 
pending GSO-like applications. But in light of the fact that the Commission did not make 
a specific finding that the changes adopted in the First Space Station Liceming Refom 
Order automatically triggered Rule 1.1 113(a)(4), an applicant seeking an application fee 
refund must make a specific showing that these changes nullify its application. SES 
Americom did not make this showing here. In the previous cases, the pending 
applications were rendered a nullity - either because the fundamental vision of how the 
spectrum was going to be used changed or because the Commission concluded that a 
special subset of applicants could not meet the new stringent license requirements or 
because the applications themselves were reclassified. In contrast, the rule changes here 
do not fundamentally change the nature of how the spectrum will be used, there is no 
evidence that satellite operators cannot meet the new requirements, and the applicants 
have not been reclassified for fee purposes. Accordingly, we will not grant a refund for 
the full $765,405 that SES AMERlCOM has paid in filing fees but will grant a refund of 
the $340,180 in filing fees associated with the four orbital location requests that cannot 
be granted under the Commission’s new rules. 

We also disagree that equitable consideratlons pr-nf 
the application fees. First, we disagree that the fact that application processing still had 
not commenced a number of years after the V-band applications were filed entitles SES 
AMERICOM to a full refund of its application fees. At the time of filing, applicants 
were well aware that the satellite application process was complicated and len thy, and 
that “no applicant had any right to rely on our former procedures for a grant.”3’ Under 

3‘ Id. at para. 20, n. 53. The Commission noted thai Ah4 and FM banslator applicants with major change 
applications on file were subject to the temporary freeze that the Commission imposed on the processing of 
all major change applications in all commercial broadcast and secondary broadcast services while the 
Commission was nansitioning to competitive bidding procedures pursuant to the Balanced Budget Act of 
1997. The Commission stated thai these applicants could request dismissal of their major change 
applications and receive a refund pursuant to Rule 1 . 1  113(a)(4) and resubmit minor change applicarions. 
/d. ai para. 20 &para. 20, n. 53. In several instances, the Commission found that the change to competitive 
bidding procedures biggered the application of Rule 1 . 1  1 13taX4). See, e.g., n. 44, infiu. 
”See First Space Stulion Licensing Reform Order st para. 282. 
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the satellite licensing procedure that the Commission used before it adopted the First 
Space Sfation Licensing Reform Order3*, satellite license applicants seeking to provide 
new services in unauthorized bands traditionally had filed their applications before the 
establishment of an ITU or domestic allocation for the service in the frequency band for 
which they were seeking authorization and before the Commission had adopted service or 
sharing rules for that service. This procedure enhanced the United Slates’ ability to 
demonstrate demand for the spectrum and the Commission’s ability to advocate U.S. 
positions and obtain the 1TU satellite frequency allocations sought by applicants. 
Obtaining the ITU allocation, and then completing the rulemaking proceedings to adopt 
the domestic allocation and service rules, would often take years. For example, for the 
V-band spectrum, the ITU adopted the allocation in 2000, and modified it in 2003. 
Therefore, we do not believe that this factor alone supports the grant of refknds 

For similar reasons, we do not agree that the previous procedure for processing of 
the V-band applications violates the Administrative Procedure Act’s mandate that 
agencies decide matters in a reasonable time.39 As you state, the court found in 
Te~ecommunicurions Research & Aclion Center v. FCC (TRAC), that “the time agencies 
take to make decisions must be governed by a rule’of reason.” (citations ~mitted).~’ 
Because of the complex international negotiations involved, the processes the 
Commission had in place previously were not unreasonable, and, as stated above, 
applicants were well aware that the application process was complicated and could take 
years to complete. The situation here differs greatly from the TRAC case, in which the 
issue was whether the Court of Appeals should order mandamus to compel the 
Commission to resolve two matters pending before the Commission regarding whether 
AT&T overcharged  ratepayer^.^' The first matter, which had been pending nearly five 
years, related to whether the rate of return earned by AT&T and the Bell System on 
interstate and foreign services in 1978 exceeded the lawfil maximum rate set by the 
Commi~sion.~’ The second matter, pending for nearly two years, concerned whether 
regulated service ratepayers might have impermissibly contributed to recovery of about 
$500 million that Western Electric, AT&T’s manufacturing subsidiary, spent developing 
CPE between 1980 and 1982.43 Unlike here, these matters involved resolving factual 
matters pertaining fo past events and did not involve ongoing international negotiations. 

Commission’s assurance that i t  was moving expeditiously on b. 
in the TRACcase did not order mandamus, in light ofthe 

. 4 4  

38 In the First Space Station Licensing Reform Order, the Commission announced that it would no longer 
accept satellite license applications filed before the ITU adopied a needed frequency allocation for the 
proposed service. The Commission stated it would return such applications as premature. The 
Commission also observed that parties can file petitions for rulemaking lo amend the Table of Frequency 
Allocations instead ofpremature license applications to demonstrate the need for a new frequency 
allocation. Id. at 10809, para. 124. 
” ~ e e  5 u.S.C. 6 555@). 
ID 750 F.2d 70,80 (D.C. Cir. 1984) 
“ Id. at 72. *’ Id. at 72-73. ‘’  id^ at 12-74. 

- - J - - - +  -..A lncmnrtinnal Television Fixed Service (ITFS) applications that had been pending up lo four 
. . . . ..~-.-2 ---.. .-,+-,he 

. -. . . . - . . . 

Id. ai 80. The situation here also differs greatly from ihe situation in a Commission decision you cite, 44 

Implementation of Section 3090’) of the Communications Act - Competitive Bidding for Commercial 
Broadcast and lnsrucrional Television Fixed Service Licenses, firsr Report and Order, 13 FCC Rcd 
15,920 (199R)(Competitive Bidding Order), in which the Commission refunded filing fees for commercial 
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We also do not find the fact that the ITU originally imposed a “bringing into use” 
deadline ofNovember 2003 to maintain the priority of US. frequency assignments in the 
V-band compels us io grant SES AMERlCOM a refund. Applicants were aware that 
such deadlines were standard procedure, and that the U.S. had the ability to extend the 
deadline. Indeed, in October 2003, the United States requested the ITU to extend the 
bringing-into-use dates for all V-band filings until April-October 2007.45 

We also disagree with your assertion that the Commission should refund SES 
Ah4ERICOM’s fees because the amount paid “bears scant relaljonship” 10 the resources 
that the Commission has actually expended. In support of this proposition, you cite a 
1994 case, in which OMD granted a substantial refund to Hughes for application fees for 
construction, launch, and operation of a replacement satellite. Hughes argued that the 
Commission initially granted virtually identical authorizations for a satellite which was 
destroyed during its launch because of a malfunction. In the Hughes decision>6 OMD 
stated that “[Wle recognize that the fees contained in the Fee Schedule bear scant 
relationship to the resources required to process the replacement satellite’s authorization 
because much of the processing is insignificantly different from that required for Hughes’ 
iniiial satellite. [Thus], we will assess the [significantly smaller] fee required ,.. for a 
modification of a space station auth~rization.”~ 

As you acknowledge, however, application fees are generally intended to 
represent the average cost of application processing services rather than individually- 
determined 
cost regardless of the final result to the applicant, we proposed to Congress [and 
Congress agreed] that these fixed processing costs should be recovered in equal amounts 
from each applicant through fees. We can find no justification in the statute or the 
legislative history for apportioning fees according to the actual work done on any 
particular application”). The Commission has subsequently reaffirmed this principle, 
See PonAmSar Corp., Memorandum Opinion and Order, FCC 04-21 1,2004 WL 
2009303, paras. 5 and 7 (September 9,2004) and LockheedMarzin Corp.,l6 FCC Rcd 
12805, 12807, para. 5 (2001). In PunAniSot, the Commission reiterated “there is ‘no 

See 1987 Fee Order, para. 13 (“Because the Commission incurs a 

9’ &tion in ;he statute orlegislative history for apportioning fees in accordance with 
. .  

Balanced Budget Act of 1997, which expanded the Commission’s competitive bidding authority under 
Section 309(j) of the Communications Act, by adding provisions governing auctions for broadcast services. 
The Commission made clear that these changed circumstances were critical in its decision to provide 
refunds: “We take the extraordinary step of refunding filing fees paid by those applicants not pakicipating 
in the auction, in recognition of the fact that these applicants might not have filed their applications if they 
had known the permit would be awarded by competitive bidding.” Id. at para. 103. As noted previously, in 
the First Space Station Licensing Reform Order, the Commission did not find that such extraordinary 
circumstances existed for the pending V-band applicants, and indeed specifically found that it would not 
consider fee refunds for those applicants withdrawing their applications. See 18 FCC Rcd at 10,866, para. 
282. 
” See Memorandum to Oleg Efremov, Radiocommunication Bureau, ITU #om Jeree Payion, International 
Bureau, FCC (October 31,2003). The Cornmission anticipates that the 1TU will grant these requests in the 
near future. See E-mail to Kal Krautkamer, International Bureau, FCC, from Yvon Henri, 
Radiocommunication Bureau (May 26,2004). 
‘ 6  See Fee Decisions of the Managing Director Available to the Public, Public Notice, “Letter from Marilyn 
1. McDermett to James F. Rogers” (April 11, 1994), 9 FCC Rcd 2223,2230-31 (OMD 1994). 
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the actual work done on any particular app l~ca t ion ’~~  and further stated that “[ilnsofar as 
language in the cited OMD rulings [including Hughes] suggests that fee relief may be 
based on any reduced processing burdens associated with authorizing a technically 
comparable replacement satellite, we clarify that consistent with congressional intent and 
established agency precedent, good cause for fee waiver or deferral requires a showing of 
compelling and extraordinary c i ~ c ~ m ~ t a n c e ~ . ~ ’ ~ ~  Thus, Congress and the Commission 
have made clear that the existence of “compelling and extraordinary circumstances” -- 
not the amount of resources expended in an individual case - should be the touchstone 
for determining whether a fee refund should be granted. 

Moreover, we find the other decisions you cite for support to be inapplicable. In 
implementing the fee program,5i the Commission decided not to charge a hearing fee in 
comparative cases where the sole remaining applicant was immediately grantable, 
explaining that “the impos~tion of a $6,000 charge in cases which require no evidentiary 
process does appear to be fundamentally unfair.” 52 We disagree that this language could 
be read to support the proposition that the Commission should refund fees when the 
amount paid “bears scant relationship” to the resources that the Commission has actually 
expended. In that decision, the Commission only found that it was equitable not to 
charge an applicant for a hearing that was no longer necessary in order for the applicant 
to become a licensee. The decision did not address refunds in cases where the applicant 
withdrew its application and is completely consistent with Commission decisions that 
“good cause for fee waiver requires a showing of compelling and extraordinary 
circumstances.” Similarly, we find a 1994 s t a f f d e ~ i s i o n ~ ~  -- in which OMD granted a 
refund to Sky-Highway Radio Corp. after it withdrew its applications for launch and 
operational authority for two satellites in its proposed digital audio radio service satellite 
(DARS) system -- to be unavailing. In that decision, OMD noted that “it was cognizant 
that the fees submitted bear scant relationship to the resources that the Commission has 
expended to date on the processing of these  application^."^^ OMD found “good cause” to 
refund fees it found “unduly excessive” where processing of the launch and operational 
authority applications would in all likelihood be deferred until the adoption of service 
rules and where the applicant’s construction permit applications were in a preliminary 
processing stage at the time it withdrew.55 PanAmSot makes clear, however, that good 
cause for a fee refund cannot be shown merely by demonstrating that the amount of the 

is incumbent upon the applicant to demonstrate the existence of “compelling and 
extraordinary circumstances.” SES Amencom has not demonstrated the “compelling and 
extraordinary circumstances” that would justify its exemption from the Commission’s 

. . .  2- -rather it 

‘9 PanAmSat Corporation Application for PAS-8B Satellite, Memorandum Opinion and Order, 2004 WL 
2009303,77 (September 9,2004) (PanAmSat), citing LockheedMartin Corp., 16 FCC Rcd. 12805, 12807 
75 (2001) and Establishment of a Fee Collection Program to Implement the Provisions ofthe Omnibw 
Budget Reconciliation Act of 1985,2 FCC Rcd 947,949 (1987). 
Io Id. at 78.  
” Establishment of a Fee Collection Program to Implement the Provisions of the Consolidated Omnibus 
Budget Reconciliation Act of 1985, Memorandum Opinion and Order, 3 FCC Rcd 5987 (1988). 
”Id.at 727. 
”See Fee Decisions of the Managing Director Available to the Public, Public Notice, “Letter from Marilyn 
I. McDermett to Lawrence F. Gilbert?’ (April 11,1994), 9 FCC Rcd 2223,2240-41 (OMD 1994). 

Id at 224 t 
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general decision in the Space Sfafion Licensing Rejbrm Order not to apply its fee refund 
provision to any of the pending V-band GSO-like license requests?6 

Finally, SES AMERICOM’s suggestion that its application fees should be 
refunded because the Commission abused its discretion by “altogether fail[ing] to 
perform the service that the fee was intended to cover” is completely !acking in 
The Commission has clearly expended resources processing the V-band applications. All 
of the V-band applications underwent a preliminary review. The Commission also filed 
“advance publications” with the ITU, informing it that U.S. Satellite operators were 
planning to launch satellites IO particular orbit locations. In addition, the Commission 
provided the ITU with Requests for Coordination, which gives the U.S. applicant priority 
over applicants from other countries that file their coordination requests after the 
Commission files its infomiation. Furthermore, the Commission has participated in 
international coordination activities to protect these filings on an ongoing basis. 

. In sum, we find that the rule adopted in the First Space Starion Licensing Reform 
Order placing limits on pending space station applications applies to SES AMERICOM’s 
pending GSO-like applications for orbit locations and makes it impossible for the 
Commission to grant more than five of SES AMERICOM’s pending applications. You 
have not demonstrated, however, that this or other provisions adopted by the Commission 
in the Order make it impossible for the Commission to grant authority for SES 
AMERICOM to operate at five orbital locations. Nor have you demonstrated that 
equitable considerations provide support for a full refund of fees. Accordingly, we will 
refund to you as soon as practicable the $340,180 in filing fees associated with four of 
SES AMERICOM’s nine orbital location requests that cannot be granted under the 
Commission’s new rules. If you have any questions concerning this matter, please 
contact the Revenue & Receivables Operations Group at (202) 418-1995. 

Sincerely, 

& Mark A. Reger 
wae-.- 

Chief Financial Officer 

56 We disagree with your assertion that the Commission did not adequately justify its decision to treat the 
pending V-band applications completely under the new framework adopted in the space Slotion Licensing 
Reform Order with the sole exception of the fee refund provision. SES AMERlCOM Request For Refund 
at p. 7. The Commission clearly explained its decision not to apply the fee refund rule adopted in the 
Order to pending satellite applications: “The fee refund provision adopted in this Order is intended to 
enable an applicant in a first-come, first-served procedure to obtain a fee refund in cases where an earlier- 
filed application would make it impossible to grant its application. There are no such pending applications 
here that we would consider pursuant to a first-come, first-served provision.” Space Station Licensing 
Rejhm Order, 18 FCC Rcd. At 10866,n 282 uoofnofe omitted). ’’ SES AMERlCOM Request For Refund at p. 7 & 11.21, citing Lindy v. Unifed Slofes, 546 F.2d 371 (C!. C1. 
1976) and National Cable Television Association, 1nc.v. FCC, 554 F.2d 1094 (D.C. CU. 1976). 
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w -I---- Re: Request for Refund of Application Fees 
Associated with Withdrawn VIKu-Band Applications 
IBFS File Nos. SAT-LOA-19970926-00110/118 

Dear Mr. Fish& 

SES AMERJCOM, Inc. CSES AMERICOM"), by its attorneys, liereby 
supplements its request for a refund of$765,405 in a g  fees associated with the 
above-referenced applications for authority to launch and operate a system of eleven 
j7lXu-band satellites a t  nine orbital locations, filed September 25, 1997, File 
Nos. SAT-LOA-19970926-001 1011 18 (the "Applications").J The Applications were 
submitted in response to the announcement of a processing round in 1997. 
However, the Applications were held in abeyance pendiog resolution of B related 
r&makhg proceedin@ and were never placed on public notice. SES AMERICOM 

b e r j c a n  Communications, Inc. (%E Americom"). In 2001, GE Americom was 
acquired by SES Global S A ,  and effective with that change in control, the name of 
GE Americom was changed to SES AMERICOM, Inc. See Letter from Phillip L. 
Spector, counsel for SES Global SA., t o  Magalie R. Salas, Secretary, Federal 
Communications Commission. dated Nov. 21,2001. 

the 37.6-38.5 GHe, 40.5-43.5 GHz, and 48.2-50.2 GHe Frequency Bands; Allocation 
of Spectrum to Upgrade Fixed and Mobile Allocations in the 40.6-42.5 GHz' 
Frequency Band; Allocation of Spectrum in the 46.9-47.0 GHz Fr uency Band for 

- .  p 1 

See Allocation and Designation of Spectrum for Fixed-Satellite Services in 

Wireless Services; and Allocation of Spectrum in the 37.0-38.0 G I Y  z and 40.0-40.5 

RECEIVED DEC I 0 2003 
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fled a letter withdrawing tbe Applications A d  seeking a refund of the filing few 
paid on July 16,2003.8 As explained below, the requested idurid is required,by , ' ..I , ' ., ,, Commission's rules q ' d  consistent &th its prior precedent:' . .  

.... 

. .. Section 1.1 113(a) of the Commission's rules .goverp.the refund of feee,. 
.. 

. .. 
. .. 

stst& that: 

... . . . The full amount of any fee submitted will be returned or refunded, as '' ' .. 
appropriate, under tbe,authority granted at $0.291 . . . (4) When the 

' .  , .. . .  
. .  . .  Commission adopts new rules that nullify applications dready accepted . .  . ,. . 

for filing, or new law or treaty would render uselese a grant or other 
positive disposition of tbe application.4 

In edop&g'this provision, the Commission elaborated that the rule is &tended to 
apply where the "action of a.government entity would make the requested action 
impossible without regard to the merita afthe application."& The instant. . 
circumstances justify a refund based on the criteria set' out in the rule. 

., , . . ' 

. .  
.. . ... .( 

j 

In May of this year, the Commission released ita Space Station 
Licensing Reform Order," which substantially changed the licensing standarb and 
procedures that apply to satellite applications. Among other revisions, the 

GHz for Government Operations, Further Not& of Proposed Rulemuking, IB 
Docket No. 97-95, 16 FCC Rcd 12244 (2001). 

See Letter from Peter A. Rohrbacb, Counsel for SES AMERJCOM, Inc., to 
Marlene n. 
2009. 
4 47 C.F.R. # l.l113(a)(4). 
b 

the Consolidated Omnibus Budget Reconciliation Act of 1986, Report and Order, 2 
FCC Rcd 947,960 (1987) ("Fee Collectwn Or&$') (the rule was orij$ndy adopted aa 
§l.l11l(a)(4)). 
6 

JB Docket No. 02-34, First Report and Order and Further Notice of Proposed 
Rulemaking, FCC 03.102 @el. May 39,2003) ("Space Statwn Licensing Reform 
Order"). 

Communications Commission, dated July 18, 

Establishment of a Fee Collection Program to Implement the Provisions of 

Amendment of the Commission's Space Station Licensing Rules and Policies, 
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. .  W. Ar.icirew.s. F S S ~  

% . .  

. .  .. . .  C .  .; 

" Commis&on adopted a,new limit on the number of orbital 1ocatid;hs in any satel& ' . 
servjce band that could be sought by any entity. Speacally, the Comrisission held 
that  at any one time, .BD applicant (and its sffiliates) could have a t o h l  of no'more 
&a five pending applica.tions'md licensed but unlaunched satellites in any . ... 
frequency band.' The Commission"decided to apply this new'restnction 'to pending 
V-band applications, even thougKthose applications were filed more thah five ye& 

This chan'ge alone makes it impossible for the Commission to nmt.&e. 

' " 

.. , prior to adoption of the'new l i m i t . O  . .  . .. 

autbority sought by SES'AMEFUCOM. AB noted above, SES AMERlCOha :.." 

however, V-band applicants are required to withdraw all but five;requests'for 

. .  . .  . .  . .  . . .  

. 

' .  .: ,. ., 
requested authority to construct and.launcb a system consisting of eleven s,atellitee 

.. in nine orbital locations. Pursuant to the Space Sthtbn Licensing Reform Order, 

orbital positions.9 "bus, the Commission's action in adopting the new licensing,: : '. 

rules deai.ly "make[s] [SES AMERICOWs] requested action impossible without _. 
regard to the merits of the appl'cation."lO' SES AMEMCOM cannot,"consistent with 
the new limitations imposed by the Space Station Licensing Reform. Order, be y, .. 
granted the authprity for th'e system it proposed in 1997. Accordingly, a full refund 
of the associated application fees should be . .  granted pursuant to Section 1'.11:13(a)(4). 

can be sought by an applicant is only one of the  many fundamental changes adopted 
in the lspace Station Licensing Reform, Order. As a result .of the new polikies, even ff 

I 'See Space Station Licensing Reform Order at 4 239; see also new .$26.159 

. 
. .  

. .  

. 
.' 

: : 

Furthermore, the restnction on the number'of orbital locations that 

I 9 See id. at V 281 ('V-band applicants will be required to  withdraw 4 but five 
GSO-like orbit location requests and one NGSO-like satellite systeh request."). 
n u s ,  SES AMEJUCOM had no choice but to withdraw the applications for four of 
tbe nine  orbital locations it originally requested. Given this explicit withdrawal 
requirement, at  a minimum a refund is mandated under Section 1.1113(a)(4) with 
respect to the $340,180 in filing fees associated with those four orbital location 
requests, However, as discussed herein, Commission precedent supports a refund of 
the total $765,406 amount paid as processing fees for the Applications. 
10 

, 

Fee Collection Order at 950. 

c 
. . i. 
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SES M ~ R I C O M  had not withdrawn all ofthe'App&atiom and'tbe Commission 
eventudy granted.it authority t o  operate at five orbital locations, the resulti$g 
system and associated business plan would bear little resemb1ance.t.o the authority 
originally sought by SES AMERIGOM. This is true not only due to the sharply , 

reduced system size, but.also due to the other radical changes cont&ed'b.the 
spa& Sto.tion Licensing Reform' Order. For example, the Commission sdopted.new 
financial qud5cations that require hensees.topost a $5 million performance bond 
.for each new satellite authorized," In addition, the Com&ssion adopted new 
milestone requirements and stated that it would strictly enforce milestones, 
revoking licenses.and requirhg forfeiture of the performance bond any time.& ' . ' ,  

milestone is &ssed without a demonstration that the failure to  meet the milestone 
resulted h m  circumstahces beyond the licensee's control.l? 

Section 1;111S(a)(4) where new d e s  have resultedin signi6cant changes'to ' . ,. 
&&jJjty or construction requirements andlor to the application processing 
mefiod.1l A full refund of the filing fees paid by SES dMERlCOM is similarly ' 

. 

I 

,' In the past, the Commission has granted refunds pursuant to 
' : 

. .  . .  . .  

11 
creating a new financial qualification entry requirement, the bond requirement , . . 
&matically.&,anges the business risk assessment'of any new system. 
u See Space StatMn Li,censing Reform Or&r at 7'6 ('We strengthen our  

See Spai.Statwn Licensing Reform Order at  l v  167-168; In addition to " 
. ' 

rmance bond will be payable %,pm failure to 
within the licensee's control"). 

&e* e.g., Amendment of Part 90 of the Commission's Rules to Provide io * 
Use of the 220-222 h4Hi Band by ,the Private Mobile Radio Services, Mernoraiidurn 
Opiribn and Order, 7 FCC Rcd 4484 (1992) a t  11.66 ("Because we q e  adopting rule 
changes that siflcantly alter the construction and operational requir6mentr.. . 
we anticipate that certain s p p k i t ~ t s  may be unable to satisfy our  licensing, . .  

prerequisites or may no 1onger.be interested irr applying"); 1998 Biennial. , '  

Regulatory Review - Streamlining Of Radio Technical Rules in Parts 73 &4 74 of 
tbe Commission's Rules, f i r s t  Report and Order, 14 FCC Rcd 5272,5284-85, nn. 6i ,  
53 (1999); Amendment of Parts 1 ,2  and 21 'of the Commission's Rules Gove&g .., 

the Use'ofthe Frequencies h, the 2.1. and 2.5 GHz Bands, Report and Order, 8 FCC 
Rcd 1444 (1993) a t  
proceeding, any applicant whose application is currently pending withdraws phor to 

49 ("if, in view of tbe numerous rule changes adoptedin this I 

i' 

i ,. 

- 

. . .  
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required here, given the far-reacbing changes in the regulatory scheme that would 
govern’my V-band licenses granted had SES AMERJOOM pursued the Applications. 

. .  

Under weu-established Commission precedent, equitable 
considerations provide independent support for a full refund.“ For example, the 
Commission has granted refunds where, like here, application processing had s a  
not commenced a number of years after application Gling.16 In this case, the delay 

procescing bas made it unrealistic to expect that the satellite system SES 
w R J C O M  proposed could be constructed and launched in time to meet the ITU 
“bringing into use” deadline necessary to preserve U.S. priority at the orbital 
ass iments  SES AMERJCOM requeeted.16 Indeed, the current &-year processing 
delay calls into serious question wbetber the Commission has met its obligation 
under the Administrative Procedures Act (“MA”) to conclude matters presented to 
it “witbin a reasonable time.“” 

the issuance of the public notice designating its application for random selection, iQ 
application &g fees will be refunded.”). 

14 

covered by the rule would occur in which refunds should nevertheless be granted 
based on equitable considerations. See Fee Collection Orler at  q 16 (‘We also do not 
believe that it is necessary to create a specific d e  to d o w  the Comdssion to a& 

In adopting the refund rule, the Commission recognized that situations not 

OD fee problems as equity requires. Our general statutory authority is broad 
enough 
warranted.?. 

where return of, or credit for, a fee would be . .  
16 

Competitive Bidding for Commercial Broadcast and Instructional Television Fixed 
Service Licenses, Rrst Report and Order, 13 FCC Rcd 16920 (3998) at 7 101.108 
C ~ S  [refund] is appropriate as a matter of fairness because these applications 
have been pending up to four years or longer.”). 
16 

V.bmd rulemaking proceeding, meaning that the grant of the first license is st i l l  
some time away. 
37 

~lcompel agency action unlawhlly withheld or unreasonably delayed“); Telecomm. 

See, e.g., Implementation of Section 3096) ofthe Communications Act- 

% 

This is espeudy true &en tha t  the Commission has 6tiI.l aot completed its 

5 U.S.C. 0 655(b). See also 5 U.S.C. 5 706(1) (giving courts the power to 



.. . 
. ,  .; 

. .  

Mr. Andrew S. Fishel 
.. ... , 

. .  
.. .. . .  

. .. . .. 
. .  

August 21,2003 
Page 6 ,. ,' '. 

. .  . .  
. .  

.. . .I ._ . .  . . .  
' Recognizing that tbe.puribse of application fees h th'reimburse the' 

. .  agency for its application processing costs, the Commission.has also.found.h ' 

numerous cases that equitable considerations warrant the r e h a  of filing fe&. 
where the amount of the fee p&d "bears scant relationship" to the resourcu : '  . 
actually expended,l8particularly when an application is withdrawn"or dhpissed . .  .. 

before any signifkant processing work has begun.]* In one particularly ahalogoue; 
case,, the Commission returned the $140,0CK'application fees of Sky-Highway, a' 
sateUite DARS applicant that eventually withdrew its application after waiting for' 

... 
.. . the Commission to issue . . .  DARS service r ~ I e s . 9 ~  . . .  . .  

&&?arch & Action V : . K C ,  750 F.2d 70 @.C. cir. 1984) (expli&hg that "the time 
agencies take to make . .  . decisions must be governed by a 'rule of reason"). 

.. . .  
I 

, .  

. . .  
. .  

16 . See, e.g., Fee Decisions'of the Managing Director Avaiiable t o  f i e  Public, ; ' 

public Notice, 9 FCC Rcd 2223,2230 ( O m  1994) (rehiding $67,000 to Hubha ' 

because the fees paid "bear scant relationship to the resour& requires to proce,sa" 
the, application); Letter from Marilyn 3. McDermett to James F. Rogem'April 1'1; 

Program to Jmplemen't tbeProvisions of the Consolidated Omnibus Budget ' :, 

Reconciliation Act o f  1985, Memorandum Opinion and Order, 3 FCC Rcd4987. . 
(3988) at.9 27 (providing a,refund because "the impoGtion.of a $6,000 charge 
cases which require no evidentiary process does appear to be fund&entally unfair"). 
The Commission has granted such refunds based on equitable consideratione 

.. 

,: 
3994 (&unding to Astrolink fees that  bore "scant,.reletionship to the resourceb . . .  ' 

required.t.0 process the appEcation7. See also Establlshm&t of a Fee Collection , ' , .  

. '  

,~ determined costa. I 

1) 

4619,4621 (WTB 1999): at  11.14 ( e x p l h g  that refundswere granfed.h another 
proceeding because those applications . . .  had been "accepted for filing but not ', 

90 .See Fee Decisions of the Managing Director Available to the Public, Pubtic .. 

Notice, 9 FCC Rcd 2223, 224041:(oMD 1994) C[Wle are.persuaded,that the fees '. 

submitted by Sky-Highway for obtaining launcb and OperationaLauthority me 
unduly excessive. Any processing of these later applications will in all likelihood be 
deferred until the adoption of rules governing the DARS se+ce."). 

' See Certain Cellular Rural Service Area Applications, Order; 14 FCC Rcd 

. .  processed further"). . .  

'. 
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Although making fee refbnd determinations based on equitable 
pounds is devoted to agency discretion, the courts may intervene where that 
discretion is abused, such as where the agency altogetber fails to perform the 
service that the fee was intended to cover. In Lindy u. United States, for example, 
the court ordered the re@nd of a Federal Housing Administration ('"A'') 
inspection fee associated with a loan application after the agency failed to conduct 
the inspection.*' At some point, obviously, an indefinite "holding in abeyance" of 
applications becomes a failure to perform the senice paid for. 

Commission, in its Space Station Licensing Reform Order, adopted a policy of 
refunding application fees if an application was withdrawn prior to it being placed 
on public notice.g* However, despite the fact that it decided t o  apply virtually all of 
the new rules adopted as part of the Space Station Licensing Reform proceeding to 
the pending V-band applications, the Commission stated that the rule authorizing 
refunds for applications not yet placed on public notice would not extend to V-band 
applications that are withdram.2' The Commission did not adequately justify ita 
decisjon to treat the pending V-band applications completely under the new. ' 

framework adopted in the Space StatMn Licensing Reform Order with the sole 
exception of the r&nd provision. 

Nevertheless, nothing in the Space Station Licensing Reform Order 
prevents a refund of V-band application fees. Indeed, the order c l d e s  that the 
Commission's existing refund d e  (Le., 81.11 13) remains unchanged*' Ae 

As a 6oaI equitable consideration, SES AMERlCOM notes tha t the  , 

I 

I 

Association, Inc. u. FCC, 654 F.2d 1094 (D.C..Cir. 1.976), the D.C. Circuit held that 
the FCC was limited to assessing fees a t  a rete reasonably reflectingthe cost of 
services performed, and that  if the fee unreasonably exceeds the value of spec& 
services for which it,is charged, it will be held invalid. Clearly, no f ee ' ca  be ' 

reasonable wben no service is performed. ' 
sa See Space Station Licensing . .  Reform Order at f 116. 

. .  

sa ' See id. at 7 282. . .  

94 See id. at n.679. 

. .  
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demonstrated above, SES AMERICOMs request i s  grantable based on this rule and 
&&ssion precedent alone, without the need t o  resort to,the new refund . .  

previsions contaihed in tbe.order. 

that the Commission have a deck issued b t h e  amount of $766,406, made 

p a p e n t  check submitted OD September 26, 1997, are attached. Please address 
any questions regarding this request to the undersigned. 

., 
. .  

, 

. .  
Thus,'for t&e reasons explained herein, SES Americopl requests 

. . payable to SES AMERICOM, Jnc. Copies of the transmittal letter and fee : . .  

Respectfully submitted, .,' . 
. .  . .  . .  

I , .  

. .I. .. .. 
. .  

, .  

. .  PeterA.Rohrbacb : .: 
Xaris A. Hast inp  
DaGid L. Martin 
Counsel for SES M R I C O M ,  Inc. . .  

. .. Enclosures 

cca: Thomas S. Tyce 
Cassandra Thomaa 
Fern Jarmuhiek 



I 



%a& A. Hasting8 
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Payment Transactions Detail Report 
BY: FEE CONTROL NUMBER 

Fee Control Payor FCC Account Payer Received 
Number Name Number TIN Dale 

GE AMERICAN COMMUNICATIONS INC FCC2000452 19/26/1997 0O:OO 9709298210181001 

4 RESEARCH WAY 

01 

Payment Callsign 
Payment Current Seq Type Other Applicant Applicant 
Amount Balance Num Code  tit^ id Name Zip 

Bad Detail Trans Payment 
Check Amwnl Ccde Type 

(765,405.00 $765,405.00 I BNY 9 GE AMERICAN COMMUNICATIONS INC 08540 I $765,405.00 1 PMT 

Total 1 $765,405.00 


