
  

  

1875 K Street, NW
Washington, DC 20006 
 
Tel: 202 303 1000 
Fax: 202 303 2000 
 

 
NE W  Y O R K     WASHINGTON,  DC     PARIS    LONDON    MILAN    ROME    FRANKFURT    BR U S S E L S  

June 2, 2005 

Mr. Thomas Navin 
Chief, Wireline Competition Bureau 
Federal Communications Commission 
445 12th street, SW 
Washington DC, 20554 
 

Re: Cbeyond’s Objections to BellSouth’s May 31st 2005 request of Employees to Have 
Access to Confidential Information; WC Dkt. No. 04-313, CC Dkt. No. 01-338 

Dear Mr. Navin: 

 Pursuant to paragraph 8 of the Commission’s Protective Order,1 in the above referenced 
proceedings, Cbeyond Communications LLC (“Cbeyond”) files this letter to object to BellSouth’s May 
31, 2005 request2 that Keith Milner, Assistant Vice-President, Interconnection Operations, have access 
to Cbeyond’s confidential filings in this proceeding.   

 The Protective Order provides that Confidential Information may be provided to employees of 
the requesting party only if those employees are not involved in “competitive decision-making.”  
Protective Order ¶ 2.  That paragraph defines competitive decision-making as “advice and 
participation in any or all of the client’s business decisions made in light of similar or corresponding 
information about a competitor.” Id.  Based on this definition, Mr. Milner is not eligible to receive 
Confidential Information.   

 Mr. Milner’s title indicates that he is involved in competitive decision-making.  Indeed, in all 
likelihood, Mr. Milner helps negotiate BellSouth’s interconnection agreements and therefore has the 
authority to set BellSouth’s prices for the products and services covered by those agreements.  
Moreover, his testimony in the state and federal record seems to indicate that Mr. Milner is in charge 

                                                 
1  See Unbundled Access to Network Elements; Review of the Section 251 Unbundling Obligations of Incumbent Local 
Exchange Carriers, Order, 19 FCC Rcd 20531 (2004) (“Protective Order”). 
 
2  On May 31st, 2005, Jonathan Lechter, Counsel to Cbeyond, received an fax from Anthony Jones, paralegal for BellSouth, 
requesting that Mr. Milner have access to Cbeyond’s confidential filings in the above referenced dockets.  Appended to the 
fax was the Acknowledgement of Confidentiality executed by Mr.  Milner.  These documents are attached to the letter as 
Exhibit A.  
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of configuring and engineering BellSouth’s network to interconnect with CLECs’ networks.3 He has 
further admitted that he is involved in “network planning.”4  All of these duties involve “advising on 
decisions about pricing or [product] design”5 which BellSouth itself has indicated is the gravaman of 
“competitive decision-making.”6   

 Therefore, based on the information in the record, Mr. Milner should not have access to 
Confidential Information pursuant to the Protective Order.  Cbeyond therefore objects to Mr. Milner 
having access to Cbeyond’s Confidential Information without further proof or a Commission 
determination that he is permitted to view such material.  See Protective Order ¶ 8.  

 

      Sincerely,  

      /s/  

      Thomas Jones 

   

                                                 
3 See, e.g., Consideration of BellSouth Telecommunications, Inc.’s Entry into interLATA services pursuant to Section 271 of 
the Federal Telecommunications Act of 1996, Order, Dkt. No. 960786-TL at 134  (rel. Nov. 19, 1997) (discussing his 
knowledge of the design of BellSouth’s AIN architectures how they interface with CLEC networks). 
 
4 Direct Testimony of W. Keith Milner Before the Tennessee Regulatory Authority, Dkt. No. 00-00079 at 1 (Dec. 20, 
2000).  
 
5 See Application of WorldCom, Inc. and MCI Communications Corporation for Transfer of Control of MCI 
Communications Corporation to WorldCom, Inc., Order Adopting Protective Order, 13 FCC Rcd 11168, ¶ 5 (1999) (citing 
Brown Bag Software v. Symantec Corp. 960 F.2d 1465, 1470 (9th Cir. 1992)).  
 
6 See Letter of Theodore Kingsley, BellSouth, to Jeffrey J. Carlisle, Chief, Wireline Competition Bureau, FCC, WC Dkt. 
No. 04-313 et al. at 3 (filed Oct. 8, 2004).  
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