Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20544
In the Matter of )
) CC Docket No. 96-45
Federal-State Joint Board on )
Universal Service )

To: The Commission

PETITION FOR RECONSIDERATION

Guam Cellular and Paging, Inc. (“GCPI™), by its attorneys and pursuant to § 405(a) of the
Communications Act of 1934, as amended (“Act”), and § 1.429(a) of the Commission’s Rules
(“Rules™), hereby petitions the Commission to reconsider its Report and Order, issued March 17,
2003, in the above-captioned proceeding. See Federal-State Joint Board on Universal Service,
20 FCC Red 6371 (2005) (“ETC Order”). In support thereof, the following is respectfully
submitted:

INTRODUCTION

GCPI has been designated as an eligible telecommunications carrier (“ETC”) in the
territory of Guam and the islands of Saipan, Tinian, and Rota in the Commonwealth of the
Northern Mariana Islands.' As a member of the Alliance of Rural CMRS Carriers (“ARC™), and
in conjunction with the Rural Cellular Association (“RCA™),? GCPI filed comments and reply

comments in this proceeding.’ As a party, GCPI has a statutory standing to seek reconsideration

'See Guam Cellular and Paging, Inc. d/b/a Guamcell Communications, 17 FCC Red 1502 (CCB 2002);
Guam Cellular and Paging, Inc. d/b/a Saipancell, 19 FCC Red 13872 (WCB 2004).

*See Comments of RCA and ARC, CC Docket No. 96-45, at 1 n.2 (Aug. 6, 2004) (“RCA-ARC
Comments”™),

* See Reply Comments of RCA and ARC, CC Docket No. 96-45 (Dec. 14, 2004). See also ETC Order,
20 FCC Red at 6422-23



of the ETC Order as a matter of right. See 47 U.8.C. § 405(a); Bravo Cellular, 15 FCC Red
4517,4518 ((WTB 2000).

The purposes of § 405 of the Act are to afford the Commission both the initial
opportunity to correct errors in its decision, see Rogers Radio Communications Services v. FCC,
593 F.2d 1225, 1229 (D.C. Cir. 1978), and a fair opportunity to pass on legal or factual
arguments before they are presented to a reviewing court. See Chadmoore Communications, Inc.
v. FCC, 113 F.3d 235, 239 (D.C. Cir. 1997). GCPI asks the Commission to correct one
fundamental error and pass on a single issue of law.

ARGUMENT

Notice and comment rulemaking procedures obligate the Commiission to respond to all
significant comments. ACLU v, FCC, 823 F.2d 1554, 1581 (D.C. Cir. 1987), cert. denied, 485
1.S. 959 (1988). See 5 U.S.C. § 553(c); 47 CF.R. § 1.425. Thus, the Commission must respond
to those “‘comments which, 1f true, ... would require a change in [its] proposed rule.”” ACLU,
823 F.2d at 1581 (emphasis omitted) (quoting Home Box Office, Inc. v. FCC, 567 F.2d 9, 35n.8
(D.C. Cir. 1987)). Under that standard, GCPI’s comments were significant in at least three
material respects.

First, GCPI demonstrated that the Commission and state commissions are without
statutory authority to impose ETC eligibility requirements beyond those imposed by § 214(e)(1)
of the Act, 47 US.C. § 214(e)}(1). See RCA-ARC Comments, at 30-41.* GCPI principally relied
on the Commission’s interpretation of §§ 214(e) and 253 of the Act as set forth explicitly in its

First Report and Order in this procet’:dingS See id. at 30-35. It argued that the plain language of

*RCA-ARC’s comments are incorporated herein by this reference.

? See Federal-State Joint Board on Universal Service, 12 FCC Red 8776 ( 1997).

[



§ 214(e)(2) and (6) denies the Commission or a state commission the authority to impose
additional eligibility requirements either expressly or under the guise of imposing a condition of
ETC designation. See RCA-ARC Comments, at 38-41. Moreover, GCPI argued that the
Commission must provide a reasoned explanation if it “reinterprets” §§ 214(e) and 253.° See id.
at 36-38.

Second, GCPI showed that an ETC designation is a “license” and that the ETC
designation process is an “adjudication” under the Administrative Procedure Act (“APA”). See
id. at 43-45. It argued that the Commission’s use of notice-and-comment rulemaking procedures
to designate ETCs is inconsistent with the APA and violate the Commission’s ex parte rules.
See id. at 42-43, 46-48. Therefore, GCPI urged the Commission to adopt adjudicatory
procedures to govern the ETC designation process. See id. at 42-48.

Third, GCPI commented that the Commission is without express statutory authority to
revoke an ETC designation. See id. at 48-51. Therefore, under the APA, the Commission
cannot revoke an ETC designation. See id. at 48-50. GCPI cautioned that, if the Commission or
a state commission deprived a carrier of its ETC designation without prior notice and the
opportunity to be heard, such action could be challenged under the Fifth or Fourteenth
Amendments. See id. at 50.

The Commission did not respond to GCPI’s comments in its E7C Qrder. Nevertheless,
and without providing a reasoned explanation for its reinterpretation of § 214(e) of the Act, the
Commission adopted “additional mandatory requirements for ETC designation,” including
additional eligibility requirements codified in new § 54.202 of the Rules, and it urged state

commissions to impose similar requirements. See ETC Order, 20 FCC Red at 6372, 6380-6402.

® See Review of the § 251 Unbundling Obligations of LECs, 19 FCC Red 13494, 13497-13501 (2004)
(explaining Commission’s authority to “reinterpret” § 252(i) of the Act).



It adopted new “administrative requirements” for ETC designation proceedings, but did not
adopt adjudicatory procedures for those proceedings. See ETC Order, 20 FCC Red at 6399-
6400. Finally, the Commission asserted that it may revoke a carrier’s ETC designation. See id.
at 6402.

GCPUI’s statutory and constitutional arguments clearly constitute “‘significant comments.”
ACLU, 823 F.2d at 1581. If they are valid, the Commission could not have promulgated §
54.202 of the Rules. Nor could it have failed to adopt adjudicatory procedures that would
comport with the APA, its Rules, and the dictates of due process. Thus, GCPI’s comments
“deserve[d] an answer.” Louisiana Fed. Land Bank Ass'n, FLCA v. Farm Credit Admin., 336
F.3d 1075, 1081 (D.C. Cir. 2003). And considering that the issues raised were not new to this
proceeding,” the Commission clearly had adequate time to address GCPI's comments within its
one-year deadline. See 47 UJ.S.C. § 254(a)(2). Under these circumstances, the Commission was
required by the APA to address GCPI's comments before issuing its E7C Order and
promulgating § 54.202. See Louisiana Fed. Land Bank, 336 F.3d at 1078, 1085 (remanding case
to agency to respond to comment challenging proposed rule as conflicting with the enabling
statute).

For all the foregoing reasons, GCPI respectfully requests the Commission to reconsider
this matter, respond to GCPI’s comments, rescind § 54.202 of the Rules, adopt adjudicatory rules

to govern the ETC designation process, and otherwise revise its decision to comply with §§

[The remainder of this page is intentionally left blank.]

" The issues were first raised in a petition for reconsideration of Virginia Celluiar, LLC, 19 FCC Red
1563 (2004). See N.E. Colorado Cellular, Inc. et al,, Petition for Reconsideration, at 6-17, 23-25 (Feb.
23, 2004).



214{e) and 253 of the Act and the APA.
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