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SUMMARY
Sufficient compensatory mechanisms, adequate accounting for differences
between and among rural telephone companies, and ample time for small company
transitions are essential for the NTCA membership and the rural consumers they serve.
The initial comments filed by other parties fail to address all of the concerns of NTCA
member companies. NTCA therefore urges the Federal Communications Commission
(Commission or FCC) to embrace NTCA'’s Blueprint Principles for Inter-Carrier

Compensation (ICC) Reform and adopt NTCA’s proposed ICC rules for small carriers.

The Regulatory Flexibility Act (RFA) requires the Commission when considering
new rules to consider less burdensome alternatives for small entities, take steps to
minimize any significant economic impact on the small companies, and to describe what
those steps are. The Commission must therefore thoroughly consider the unique
differences between large wireless/landline/cable carriers as compared to small rural
telephone companies. NTCA’s Blueprint Principles and its proposed ICC rules below
provide the Commission with a roadmap that will enable it to achieve its goal of
reforming ICC while at the same time reducing the economic burden on small carriers

and rural consumers.
NTCA’s five principles for ICC reform include the following:

1. Adopt rules that include a different set of regulatory policies for rural telephone
companies to ensure that their networks remain viable;

2. Adopt rules for rural ILECs that include some charge that provides for carriers to
compensate each other for the use of one another’s network;

3. Adopt rules that preserve and sustain universal service;
iv
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4.

Adopt rules that preserve rural ILECs’ option to operate under rate-of-return
regulation; and

Adopt rules that encourage investment in a network infrastructure capable of
delivering high quality broadband services in all areas of the nation.

Based on these principles and the requirements contained in the RFA, NTCA

recommends that the Commission should reject all mandatory bill and keep proposals and

adopt the following separate set of interconnection rules for small rural carriers which

will minimize the significant adverse economic impact on rural consumers.

1.

Allow small carriers to recover their traffic sensitive costs by charging
interconnecting carriers on the basis of their usage.

Impose no new interconnection obligations on rural ILECs.

Recognize and confirm that rural ILECs have no interconnection obligations
beyond their network boundaries.

Require competitors that choose to interconnect indirectly with rural ILEC
networks through RBOC tandems or other forms of indirect interconnection to
bear the cost of transport beyond the rural ILEC’s service area. This includes any
transport and third party transiting charges in either direction.

Require competitors that choose to interconnect at distant points of
interconnection (POIs) located within a rural ILEC’s network but beyond the rural
ILEC’s local calling area to bear the cost of transport beyond the ILEC’s local
calling area.

Require that all unlabeled traffic that arrives as access traffic on a rural ILEC
network be billed to the carrier at the other end of the trunk group on which the
traffic was transported to the rural ILEC.

Establish new equitable default termination rates in cases where a rural ILEC does
not have an existing interconnection agreement with the carrier responsible for the
traffic, but is able to identify the carrier originating the traffic.

Require that all RBOC/large carrier tandem transiting rates be cost based and
tariffed to prevent abuse of market power.

Create a non-portable rural carrier cost mechanism known as the residual access
cost recovery mechanism (RACRM). The RACRM would be based on embedded

\Y
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10.

11.

12.

13.

14.

15.

16.

17.

18.

cost and calculated by taking the rural ILEC’s current intercarrier compensation
revenue requirement (revenues recovered or recoverable from existing interstate
and intrastate access and reciprocal compensation) and subtracting out revenues
collected from a new unified rate, any subscriber line charges (SLC) increases,
and local rate increases. The RACRM would be recovered from all providers of
telecommunications, IP-enabled services and information services directly
connected to the network.

Acknowledge that rural ILECs operate under rate-of-return regulation and
structure cost recovery for these carriers accordingly.

Continue to allow RoR carriers to participate in the NECA pools.
Eliminate the intraMTA Rule.

Eliminate the ESP Exemption for ISPs.

Enforce toll rate averaging as required by Section 254(g) of the Act.

Continue to allow Centralized Equal Access (CEA) Providers to charge cost-
based access charges to carriers that use their networks.

Refer issues related to intrastate access charges to a Federal-State Joint Board on
Separations for the Board’s consideration and recommendation.

Expand the base of USF contributors to include all cable, wireless and satellite
providers of broadband Internet access and facilities-based and non-facilities-
based VolIP and IP-enabled service providers.

Establish a revenue neutral transition period for rural ILECs and their subscribers
to ensure that any new rules preserve universal service and encourage investment
in network infrastructure capable of delivering high quality broadband services in
all areas of the Nation.

Transitioning to a new ICC regime and establishing a separate set of ICC rules for

small carriers will enable the Commission to achieve its goal of reforming the myriad of

existing ICC regimes, enhance competition, and ensure that consumers living in rural,

insular and high-cost areas continue to have access to affordable telecommunications and

advanced services well into the 21st century. NTCA urges the Commission to adopt its

proposed principles and rules.

Vi
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Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of )
)
Developing a Unified Intercarrier ) CC Docket No. 01-92
Compensation Regime )
)
COMMENTS
OF THE

NATIONAL TELECOMMUNICATIONS COOPERATIVE ASSOCIATION
The National Telecommunications Cooperative Association (NTCA)* submits
these reply comments in response to the initial comments filed on May 23, 2005, as part
of the Federal Communications Commission’s (Commission or FCC) Further Notice of
Proposed Rule Making (FNPRM) in the above-referenced docket.? Silence on any
positions raised by parties in this proceeding connotes neither agreement nor
disagreement with their positions or proposals.
l. INTRODUCTION
Many parties indicate in their initial comments that a comprehensive approach is
needed as new rules could create new opportunities for regulatory arbitrage and new
distortions in the marketplace unless the Commission anticipates these possibilities.

NTCA agrees. Itis critical, however, that the Commission proceed cautiously to avoid

L NTCA is the premier industry association representing rural telecommunications providers. Established
in 1954 by eight rural telephone companies, today NTCA represents more than 560 rural rate-of-return
regulated telecommunications providers. All of NTCA’s members are full service incumbent local
exchange carriers (ILECs) and many of its members provide wireless, cable, Internet, satellite and long
distance services to their communities. Each member is a “rural telephone company” as defined in the
Communications Act of 1934, as amended (Act). NTCA’s members are dedicated to providing
competitive modern telecommunications services and ensuring the economic future of their rural
communities.

2 Developing a Unified Intercarrier Compensation Regime, Further Notice of Proposed Rulemaking, CC
Docket No. 01-92 (rel. March 3, 2005) (FNPRM).

1
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favoring any technology or new competitors at the expense of incumbents, or large
carriers at the expense of small or rural providers. It is equally critical that the
Commission take steps to minimize the significant economic impact that certain ICC
proposals would have on small carriers and thoroughly consider separate rules for small
entities as required by the Regulatory Flexibility Act (RFA).®> NTCA therefore submits
the following reply comments to assist the Commission in its efforts to comply with the
RFA and ensure that rural consumers will not be harmed as a result of ICC reform.
1. MANDATORY BILL AND KEEP ISNOT THE ANSWER

The industry is predictably split on whether the Commission should adopt
mandatory bill and keep as the means of comprehensive inter-carrier compensation (ICC)
reform. Groups opposed to mandatory bill and keep include consumer advocates, state
regulatory commissions, small businesses, rural ILECs, CLECs, mid-size ILECs, some
large ILECs, and several industry consultants. Groups in favor of mandatory bill and
keep include some national and regional wireless, landline, cable, long-distance and VVolP
providers. What is clear from this division is that a small group of large carriers with
significant market power supports mandatory bill and keep and virtually everyone else
opposes it.

The vast majority oppose bill and keep. They include NTCA, the Rural Alliance,
Small Business Administration, RICA, CBICC, NASUCA, NARUC, USTA, Bell South,
Verizon, California Small LECs, CenturyTel, CCG Consulting, Coalition for Capacity
Based Access Charges, Colorado Telephone Association, Oregon Telephone Association,

Washington Independent Telephone Association, Minnesota Independent Coalition,

®See 5 U.S.C. §§ 601-612.
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Eastern Rural Telecom Association, GVNW Consulting, ICOR, Independent Georgia
Telephone Companies, Great Lakes Comnet, Allied National Paging, Interstate Telecom
Consulting, lowa Network Services, North Dakota Association of Telecom Cooperatives,
lowa Telecommunications Association, Montana Independent Telephone Systems,
ParieWave Telecommunications, South Dakota Public Utilities Commission, South
Dakota Telecommunications Association, South Slope Telecommunications Cooperative,
TCA, Inc., New York Department of Public Service, JSI Consulting, KMC Telecom,
PacWest, , Comporium, Wyoming Independent Telephone Companies, XO
Communications, and Xspedius Communications.*

Conversely, a small minority support mandatory bill and keep or a modified form
of bill and keep. They include SBC, Qwest, CTIA, ICF, National Cable
Telecommunications Association, Time Warner Inc., Time Warner Telecom, Cox
Communications, Dobson Cellular, T-Mobile, CGI, RCA, Leap Wireless, Nextel
Communications, US Cellular, Verisign, Nextel partners, Level 3, and Sprint.

A pure bill and keep arrangement is inappropriate for rate of return (ROR)
carriers for a variety of legal and policy reasons. At the outset, a bill and keep regime
does not permit proper allocation of admittedly vastly variable ROR carrier joint and
common costs attributable to the access and termination services offered by these
companies. Section 254(k) of the Telecommunications Act of 1996 (“Act”) requires that
the Commission establish necessary cost allocation rules and guidelines to ensure that

universal service support does not subsidize services subject to competition.® The

*While all of these parties oppose mandatory bill and keep some support optional bilaterally negotiated
carrier-to-carrier bill and keep agreements.
47 U.S.C. § 254(K).
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exchange access, transport and termination services offered by carriers to each other are
subject to competition and may not be subsidized de facto as a result of rules that do not
permit recovery of joint and common costs from the carriers that cause these costs by
utilizing others’ network functionalities.

The record further demonstrates that a mandatory “bill and keep” regime for
reciprocal compensation, intrastate and interstate access charges would prohibit rural
carriers from allocating and recovering the costs associated with the transport and
termination of competing carrier originated calls. Mandatory bill and keep would shift all
of a competing carrier’s access charge costs onto rural ILEC customers and thereby
threaten the ability of many rural ILECs to maintain the critical communications
infrastructure necessary for basic and advanced communications in their rural

communities.

The National Exchange Carrier Association (NECA) has demonstrated that
adopting bill and keep would raise end-user rates and USF requirements by a total of $2.3
billion per year.® NTCA has also demonstrated that mandatory bill and keep will result
in an average monthly increase of $22 for rural consumers served by rural ILECs.” This
data further shows that this adverse impact on the small companies varies depending on
the size of the small company where some small companies would have a monthly

increase of over $50 per month.®

Moreover, these adverse impacts go beyond the effects on interstate revenues and

consumer increases in the subscriber line charge (SLC). The impact on state rates and the

® NECA Comments, Summary p. 1.
" NTCA Initial Comments, p. 20-24.
¥ 1d.
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separations issues raised by the likely need to reallocate costs between the federal and
state jurisdictions requires involvement in the decision making by a Section 410(c) Joint
Board on Separations. Coordination with the states should occur. For rural ILECs
alone, NTCA estimates that the total annual impact of imposing bill and keep would be
approximately $1.139 billion at the intrastate level and $884 million at the interstate

level.® Local rates would be impacted significantly.

The elimination of all access charges and reciprocal compensation while retaining
obligations for LECs to interconnect with and originate and terminate traffic for other
telecom providers amounts to taking property without compensation.’® It is nothing more
than granting non-owners of LEC facilities free use of those facilities. This is not an
example of a competitive market, but a regulated market. Companies who own assets
demand compensation for the use of those assets.

The Act does not permit the Commission to impose mandatory bill and keep to all
forms of interconnection. Only in the context of a reciprocal compensation arrangement,
does the Act permit the Commission to allow bill and keep when the parties “waive
mutual recovery.”*! The record, however, clearly demonstrates that rural ILECs do not
waive their right to recover costs imposed on their networks by competing carriers and to

recover these costs from their competitors.

Failure to permit rural carriers the ability to collect access charges from

competing carriers and applications providers who utilize rural ILEC networks will likely

° Attachment to NTCA Ex Parte Letter to Marlene H. Dortch, January 6, 2004, In the Matter of Developing
a Unified Intercarrier Compensation Regime, CC Docket No. 01-92 (NTCA January 6, 2004, Ex Parte) at
Slide 61.
19°Smith V. lllinois Bell Telephone Company, 282 U.S. 133, 51 S.Ct. 65 (1930).
147 U.S.C. §252(d)(2)(B)(i).
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lead to either the recovery of these costs from alternative sources, reduced recovery, or no

recovery at all. This result would inappropriately subsidize the services of competitors,

mainly national and regional wireless, cable, IXCs and VolP providers that would use
rural ILEC networks at the expense of rural consumers. Mandatory bill and keep would
therefore threaten the ability of consumers living in rural, insular and high-cost areas to
continue to have affordable access to the rural ILEC critical infrastructure which enables
competing carriers and Internet protocol (IP) application providers the ability to offer
their services in rural areas. The Commission’s goal of maintaining universal service and
the President’s goal of providing affordable broadband services for all Americans by the
year 2007 will not be realized in rural America if mandatory bill and keep is adopted.

Il.  THE FCC SHOULD ALLOW SMALL CARIRERS TO RECOVER THEIR
TRAFFIC SENSITIVE COSTS BY CHARGING INTERCONNECTING
CARRIERS ON THE BASIS OF THEIR USAGE
Parties claiming that switching costs are not traffic sensitive offered little

substantive evidence to support their position. CTIA, for example, cites little more than

the suggestion in the FNPRM that “usage does not appear to be a significant determinate
of costs, given current communications technology.”** Similarly, Nextel™ and T-Mobile

USA™ base their argument mainly upon the unsubstantiated language in the FNPRM.*
In its initial comments, NTCA submitted undeniable proof that circuit switches

are traffic sensitive, as costs increase with the number of customers on the network,

2 CTIA comments, p. 15-16.

¥ Nextel comments, p. 13.

4 T-Mobile USA comments, p. 15.

15 Western Wireless cites decisions made by some state commissions as proof that switching costs are not
traffic sensitive. Western Wireless Comments, p. 9-10. The Rural Alliance, however, points out other state
commissions have ruled to the contrary. Rural Alliance Comments, p. 51.

6
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changes in customers’ use of the network, and other factors.'® Larry Thompson and John
De Witte of VVantage Point Solutions wrote a technical white paper for NTCA that clearly
demonstrates this very important point.*’

Numerous commenting parties submitted additional evidence that supports
NTCA’s white paper.’® Bell South quantified the degree of traffic sensitivity, estimating
that “at least two-thirds of the investment of a typical switch is usage-sensitive.”*® They,
along with the Rural Alliance, also agree with Thompson and De Witte® that “[o]nly the

121

line termination ports would be considered non-traffic sensitive. Cincinnati Bell

further details the traffic sensitivity of switching costs:

CBT does not engineer its switching matrix to allow simultaneous
connection of all lines. The switching matrix is sized to accommodate
expected traffic volumes. Should call durations or the number of
customers calling at the same time increase, additional switching matrix
would be necessary to prevent significant blocking. The size of the
switching matrix is not a function of the number of customers, but of the
number of minutes of use.?

And Pac-West Telecom correctly points out, “[w]hile the total cost of a switch is
sensitive to the total number of subscriber line ‘ports’ terminating thereon, the per-port
cost is itself sensitive to the average usage per port and to the ‘concentration ratio’ of

ports to conversion paths.”?

1 NTCA initial comments, p. 36-41.

7 Larry Thompson and John De Witte, “Traffic Sensitivity of Telephone Switching Equipment,” May
2005. Submitted as an Appendix to NTCA'’s initial comments in this proceeding.

18 See, for example, comments of BellSouth at 22-26, CenturyTel at 22-24, Cincinnati Bell at 11, Coalition
for Capacity-Based Access Pricing at 16-17, GVNW at 38-40, KMC Telecom et al at 30-31, ICore Inc. at
7-8, PacWest Telecom at 16-19, and Rural Alliance at 50-54.

19 Bell South comments at 24.

% NTCA White Paper Attachment to Initial Comments, Thompson and De Witte, p. 11.

2 Bell South comments, p. 24. See also Rural Alliance comments, p. 53.

22 Cincinnati Bell comments, p. 11.

%8 pac-West Telecom comments at fn 30.
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NTCA also showed that transport costs are traffic sensitive.?* GVNW concurs, as
“the number of trunks increases as the volume of peak load traffic increases.”®> And as
the Rural Alliance correctly notes, “[w]ith the exception of terminal equipment, all costs
to install switched transport are incurred on a per-mile basis; therefore, the more miles of
switched transport, the greater the cost.”?

It has been suggested that switching is not traffic sensitive because switch vendors
price their product on a per-line basis.”” GVNW, however, demonstrates that this
assertion is incorrect, because “[t]his is merely a vendor pricing tool, with some level of
assumed usage related to each line ordered.”® The Rural Alliance reiterates this point,
noting that “switching prices include an implicit assumption of usage per line; thus lines
are simply a proxy for usage.”?*

NTCA previously established that packet switching is more, rather than less,
traffic sensitive than circuit switching.*® NASUCA concurs, stating that “empirical
evidence shows that network costs are actually becoming more traffic-sensitive as
packet-switching becomes more prevalent.”*! The Rural Alliance further identifies that
“[r]outers are sized based on offered load, and thus Internet-protocol switching is still
based on capacity, specifically the ability to process the offered load.”*> And USTA

correctly notes that “contrary to the Commission’s assertions, switching costs appear to

be more variable with some softswitch deployments than with prior generations of

2 NTCA comments, p. 39.

% GVNW comments, p. 39.

%6 Rural Alliance comments, p. 55.

* ENPRM at fn 234.

8 GVNW Consulting comments, p. 38.
% Rural Alliance comments, p. 51.

% NTCA comments, p. 38.

1 NASUCA comments, p. 3.

% Rural Alliance comments, p. 52.

National Telecommunications Cooperative Association CC Docket No. 01-92
Reply Comments, July 20, 2005 FCC 05-33



switching technologies due to the high degree of modularity in the softswitches’ units of

capacity.”®® Clearly, the transport and switching portion of the wireline communications

network are traffic sensitive.

It is critically important that small carriers be able to recover their costs in usage
rates charged to other carriers. Small carriers have a considerably smaller customer base
over which to spread end user charges. Except for those rare circumstances where a
carrier’s per-minute usage cost exactly matches the flat fee paid, every carrier is either
underpaying or overpaying for services received. As a result arbitrage and inefficiency
would be virtually assured. The Commission therefore should continue to allow small
carriers to recover their traffic sensitive costs by charging interconnecting carriers on the
basis of their usage.

IV. COMPETITORS THAT CHOOSE TO INTERCONNECT INDIRECTLY
WITH RURAL ILEC NETWORKS ARE REQUIRED TO BEAR THE
COST OF TRANSPORT BEYOND THE RURAL ILEC’S SERVICE AREA
AND BEYOND THE RURAL ILEC’S LOCAL CALLING AREA
As was expected, interconnection issues are among the most contentious issues in

the intercarrier compensation docket. Wireless carriers argue that they should be

permitted to design the network most efficient for them, to the detriment of the small

ILECs and the customers of the small LECs.** They present a distorted view of the law

and FCC rules and try to paint rural LECs as self-interested obstructionists. In reality,

nothing in the law or the rules requires rural LECs to transport local calls to a point that

may be hundreds of miles away from the LECs’ service areas and on another carrier’s

network. As a matter of policy, rural LECs should not have an obligation to route calls to

¥ USTA comments, p. 24.
¥ CTIA Comments, p. 21-29, Dobson Cellular Comments, p. 3-7, and Sprint Comments, P. 17-19.
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other carriers via an out of service area or calling area point of interconnection (POI). If
the Commission determines that they must, rural LECs should not be required to bear the
extraordinary cost associated with an out of service area POI.%

Rural ILECs should also not be required to pay for the cost to transport a
competitor’s traffic to a distant POI located within its own network but beyond the rural
ILEC’s local calling area. Rural ILECs are not required by the Act to provide
interconnection arrangements or interconnection services to CLECs,* CMRS*
providers, and RBOCs*® that are greater than the quality of those services the ILEC
provisions for itself. The Act only requires ILECs to provide interconnection services
and arrangements “at least equal in quality to those provided by the local exchange
carrier to itself or to any subsidiary, affiliate, or any other party to which the carrier
provides interconnection.”**

The network interconnection rules proposed by the ICF and other parties in this
proceeding would require rural ILECs to provide competitors with superior and more

costly interconnection arrangements than what a rural ILEC provides itself through its

existing interconnection and service arrangements. These proposals would require some

* Traffic between a LEC and IXC that originates and terminates with the same MTA is currently subject to
toll access charges. Implementation of the Local Competition Provisions in the Telecommunications Act of
1996, CC Docket No 96-98, Interconnection Between Local Exchange Carriers and Commercial Mobile
Radio Service Providers, CC Docket No. 95-185, First Report and Order FCC 96-325, 11 FCC RCD
15499, 11043 (1996). In the Mountain Order, the Commission indicated that LEC-originated calls to
CMRS carriers within the same MTA could also be a toll call. Mountain Communications, Inc. v. Qwest
Communications International, Inc, , Memorandum Opinion and Order, DA 02-250 (released February 4,
2002), n. 11. (Mountain Order). A landline-originated call that was rated as a toll call and subject to access
charges prior to the Act and the Commission’s orders continues to be treated as a toll call subject to access
charges under the Act.

% Competitive Local Exchange Carriers (CLECs).

%" Commercial Mobile Radio Service (CMRS).

% Regional Bell Holding Companies (RBOCS).

%47 U.S.C. § 251(c)(2)(C).

10
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rural ILECs to provide extraordinary and costly transport to distant locations for local
calls and would represent an enhanced interconnection arrangement for competitors at the
expense of rural ILECs. Such superior interconnection arrangements have been found by
the U.S. Court of Appeals for the 8" Circuit as not required by ILECs under the Act.*

For rural ILECs, intra-company transport compensation can represent a
substantial portion of total network costs. A competitor’s call that involves transport to
distant locations beyond the rural ILEC’s local calling area is currently offered and
provisioned by IXCs as interexchange toll calls. The Act does not require ILECs to offer
a new form of superior exchange service to competing carriers simply because a
competitor has unilaterally chosen to interconnect with another carrier at a distant
location and has decided not to interconnect directly within a rural ILEC’s local calling
area where the competitor’s calls are completed.*

The Act also does not require a rural ILEC to be forced to incur costs to transport
traffic to distant locations based on the sole desire of a competitor. A rural ILEC’s
obligation to direct CMRS traffic to distant POIls and to include this traffic in the rural
ILEC’s local calling service offering should depend on whether the requesting CMRS

carrier or other competing carrier is willing to pay for the additional cost of such

“0 Jowa Utilities Board v. Federal Communications Commission, 219 F.3d 744 (8" Cir. 2000). The U.S.
Court of Appeals for the 8" Circuit found referring to 47 U.S.C. § 251(c)(2)(C), “Nothing in the statute
requires the ILECs to provide superior quality of interconnection to its competitors.”

*1 NTCA’s position is consistent with existing extended area service (EAS) agreements. The agreements
are largely under the purview of state Commissions and they are accommodations that are designed to
allow local calling between exchanges that share a community of interests. Under these agreements, rural
ILECs currently do not pay any transiting charges if a rural ILEC customer originated call terminates with a
RBOC customer. Also under these same existing EAS agreements, if a rural ILEC customer originated call
terminates with a CLEC or CMRS customer, the CLEC or CMRS customer pays the transiting costs for
that call originated by a rural ILEC customer. These agreements have been in place for years and have
provided benefits to both rural and urban consumers with the expansion of their local calling areas. The
agreements are direct interconnection agreements between rural ILECs and large local exchange carriers.
NTCA believes that the Commission should not disturb these intrastate arrangements.

11
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transport. The Commission should therefore require as part of any new rules the
requirement that requesting carriers are responsible for incurring the cost to distant POls
located within a rural ILEC’s network but beyond the rural ILEC’s local calling area.*?

Wireless carriers request incorrectly that the Commission “reaffirm” that rural
LECs must permit other carriers to interconnect indirectly.* They point to the Section
251(c)(2) requirements that incumbents provide competitors interconnection at any
technically feasible point.** Conveniently, the reference omits the part of the sentence
that reads “within the carrier’s network.”

The single POI concept was developed for RBOC territories that are associated
with LATAs.* The rules and cases to which the wireless carriers cite apply only to
RBOCs. There is no FCC rule or policy that forces rural LECs to interconnect with
competitors at a point outside of the rural LECs’ networks. RBOCs are not required to
establish a POI outside of their network, yet as the wireless carriers and CLECs would
have it, it would be required of rural LECs.

If the Commission does now determine that rural LECs are obligated to accept
indirect interconnection, they should not force rural LECs to also incur the costs
associated with another carrier’s choice of network architecture. Wireless carriers argue

that multiple interconnection “robs” them of the efficiencies of their technology.*®

“2 NTCA'’s proposed interconnection rules requiring that connecting carriers pay for: (1) transport costs
beyond a rural ILEC’s network boundaries; and (2) transport cost within a rural ILEC’s network boundaries
but beyond its local calling area are intended to also address the Virtual NXX rating and routing issue
raised in the Sprint Rating and Routing Petition. Sprint Petition for Declaratory Ruling, CC Docket No.
01-92, (May 9, 2002), Public Notice, Comment Sought on Sprint Petition for Declaratory Ruling
Regarding the Rating and Routing of Traffic by ILECs, CC Docket No. 01-92, DA 02-1740 (July 18, 2002).
*% See, e.g., Comments of Sprint, p. 18 and Leap Wireless, p. 12

* See, Comments of KMC Telecom, Inc and Xspedius Communications , LLC.

*® For in-depth discussion, See, Comments of Rural Alliance.

“® See, Dobson Comment, p. 4.
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However, routing traffic to an out of service area POI places significant financial burdens
on rural LECs.*” There are real costs associated with the transport of traffic. In many
rural areas, a call will travel hundreds of miles before it reaches its indirect point of
interconnect. Large national wireless carriers argue that it is efficient to interconnect
indirectly, yet seek to avoid all costs associated with that interconnection. Instead they
seek to increase their “efficient” network design by imposing their costs on small, rural
LECs.

Moreover, the option of indirect interconnection at the expense of rural ILECs is
not competitively neutral. There is incentive for competitors to design service offerings
in a way that maximizes the cost to rural LECs. There is a distinct competitive advantage
to be had by forcing increased costs on another carrier. If a carrier designs its network to
utilize indirect interconnections the carrier that designed the service must be responsible
for the costs associated with it.

Forcing competing carriers to pay to transport traffic outside of the rural ILEC’s
network boundaries or local calling area would not, as the NPRM suggests, require new
entrants to replicate the existing ILEC network.*® A competing carrier can choose to
negotiate a direct interconnection with the rural ILEC and obtain a point of
interconnection, or a CMRS carrier can choose to have a single POl per MTA*® or per

LATA® and connect indirectly,® or a CMRS can contract with a carrier with a physical

*" Large national wireless carriers seek to interconnect indirectly to avoid the costs associated with direct
interconnection, yet have no qualms about imposing the costs associated with their choice of indirect
interconnection on small, rural LECs.

““ ENPRM, 1 94.

* Metropolitan Trading Area (MTA).

% |_ocal Access Transport Area (LATA).

> ENPRM, 1 89.
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connection to the rural ILEC, or build their own facilities. It is the CMRS carrier’s

decision. The costs associated with the transport of traffic would be but one factor in the

competitor’s decision making process and the resulting costs should be borne by the
competitor.

V. THE COMMISION SHOULD ELIMINATE THE INTRA-MTA RULE: A
WIRELESS CARRIER’S UNILATERAL RATING AND ROUTING OF
TRAFFIC DOES NOT OBLIGATE A RURAL ILEC TO HONOR SUCH
DESIGNATIONS FOR PURPOSES OF DESIGNATING A WIRELESS
CALL LOCAL OR TOLL FOR BILLING PURPOSES
Closely tied to the interconnection debate is the rating and routing of traffic.

Wireless carriers typically obtain numbering resources associated with an ILEC’s service

territory, but do not interconnect directly with the ILEC. Therefore a “local” call to the

wireless subscriber may actually travel hundreds of miles and through an IXC before it is
completed. Wireless carriers argue that having telephone numbers with separate rating
and routing points often is the most efficient system architecture,® but ignore the fact
that there are actual costs associated with the architecture. Wireless carriers ask the FCC
to “reaffirm” that rural LECs must rate the calls as local.”® The Commission should
reject this request.

There is nothing in the Act or the FCC rules to reaffirm. The Commission should
instead clarify that a carrier’s unilateral rating and routing designation for its numbering
resources do not obligate a rural LEC to honor such designations. The Commission

should eliminate the intra-MTA rule and adopt NTCA’s proposed interconnection rules

requiring that connecting carriers pay for: (1) transport costs beyond a rural ILEC’s

2 CTIA comments, p. 29.
> Sprint Comments, p. 18-19.
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network boundaries; and (2) transport costs within a rural ILEC’s network boundaries but
beyond its local calling area which address this virtual NXX rating and routing issue
originally raised in the Sprint Rating and Routing Petition.>* If a rural LEC must
transport a “local call” to and from the actual local calling area, there must be a
recognition that the call is, in fact, not local. At the very least the Commission should
clarify that the financial obligation for routing calls is not the rural LECs’ obligation, but
rather the CMRS/competitor’s obligation.
VI. RESIDUAL ACCESS COST RECOVERY IS NOT USF SUPPORT

Several parties recommend as part of ICC reform that the Commission establish a
universal service fund (USF) mechanism to recover access costs that are not recovered
through new interstate and intrastate access and reciprocal compensation charges, any
subscriber line charges (SLC) increases, and any local end-user rate increases.”® The ICF
in particular proposes that in lieu of revenue from intercarrier compensation, the ICF plan
would create two universal service mechanisms to provide explicit support for
intercarrier compensation amounts otherwise not recoverable under the plan’s rate
restructuring rules.®® One mechanism, known as the Intercarrier Compensation Recovery

Mechanism (ICRM), would provide support to BOCs and other Non-Covered Rural

> Sprint Petition for Declaratory Ruling, CC Docket No. 01-92, (May 9, 2002), Public Notice, Comment
Sought on Sprint Petition for Declaratory Ruling Regarding the Rating and Routing of Traffic by ILECs,
CC Docket No. 01-92, DA 02-1740 (July 18, 2002).

*® See the Comments of ICF, Comporium, Corr Wireless, GCI, Mpower Communications, NCTA, T-
Mobile, Texas Public Counsel, Consumers Union and CFA.

% |CF Comments, p. 32.
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Telephone Company (CRTC) LECs.>” The other mechanism, known as the Transitional
Network Recovery Mechanism (TNRM), would apply to areas served by CRTCs.>®

The ICF explains that the primary difference between the two funding
mechanisms is their portability/non-portability to competitive eligible
telecommunications carriers (CETCs). Under the ICF plan, ICRM support would be
portable on a per-eligible line basis to all CETCs, regardless of whether or not the CETC
can collect access charges under a tariff.>® Conversely, the funding from the TNRM
would only be available to CETCs that would lose access charge revenues under the ICF
plan and would collect access charges under a tariff.®> The ICF explains that because
wireless CETCs may not tariff switched access charges, thus the TNRM funding would
only be available to wireline CETCs on a per-eligible line basis.*

NTCA disagrees with the premise that access costs not recovered through
intercarrier compensation (i.e., reciprocal compensation charges, intrastate and interstate
access charges), increased end-user local rates, and increased SLCs should be classified
as universal service support. Unlike universal service which is intended to provide
consumers with affordable basic local service, access charges are used to compensate
rural carriers for the legitimate costs associated with making their networks available for
use by competing carriers.®? Providing competitors access to an ILEC’s network is not

the same as providing consumers with the nine listed services in the definition of

d.

% 1d.

¥ d.

% |CF Comments, p. 32.

¢ |CF Comments, p. 32-33.

62 See, 47 U.S.C. §§ 151and 254, and 47 CFR § 54.101.
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universal service.®®* Any residual access costs not recovered through intercarrier
compensation, increases end-user rates and SLCs are lawful access costs recoverable
from carriers who use and benefit from access to LEC networks, not universal service
support.

The Commission’s authority to establish the appropriate recovery mechanisms for
costs associated with ILECs making their networks available for use by competing
carriers is derived from Section 201 of the Act. Section 201(a) specifically states:

It shall be the duty of every common carrier engaged in interstate

or foreign communication by wire or radio to furnish such

communication service upon reasonable request therefore; and in

accordance with the orders of the Commission, in cases where the

Commission, after an opportunity for hearing, finds such action

necessary or desirable in the public interest, to establish physical

connections with other carriers, to establish through routes and

charges applicable thereto and the divisions of such charges, and to

establish and provide facilities and regulations for operating such

through routes.

Section 201(a) grants the FCC explicit authority to establish charges and the division of
such charges so that competing carriers can establish physical connections to complete
calls. Section 201(b) further states that the Commission may prescribe rules and
regulations as necessary to serve the public interest to carry out the provisions of the Act.
Rural ILEC intrastate and interstate access charges are based on each ROR carrier’s cost
of providing interexchange carriers (IXCs), wireless carriers, and voice over Internet
Protocol (\VVolP) providers access to rural ILEC networks. A residual access cost

recovery mechanism (RACRM) created as a result of this proceeding would be

designated to recover a part of the revenue requirement attributable to a ROR carrier’s

% The nine supported services listed in the definition of universal service can be found at 47 C.F.R.
§54.101.
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cost. A new non-portable RACRM falls squarely within the Commission’s Section 201
authority to establish charges, rules and regulations for the recovery of costs associated
with the provision of network access to other carriers.

Establishing a non-portable RACRM would also be in the public interest. Many
CETCs currently requesting rural high-cost universal service support, including wireless
CETCs, are not required to follow Commission accounting rules and are not subject to
price regulation, service quality standards, carrier of last resort (COLR) obligations, and
would not be required to reduce access charges as a result of this proceeding. Wireless
CETCs in particular are not required to account for their costs and do not collect access
charges, and will face no regulatory mandates as a result of this proceeding to reduce
their rates to consumers. Mandatory rural ILEC access and reciprocal compensation rate
reductions would reduce the per-minute rates that wireless CETCs pay to rural ILECs to
connect to their networks, but without mandatory wireless CETC rate reductions passed
through to consumers. If the RACRM were considered USF support and made portable
to competing carriers, wireless CETCs would receive an unwarranted windfall and the
size of the high-cost universal service fund would unjustifiably increase as a result of
making a RACRM portable to CETC which are not required to reduce their rates.*

Section 201(a) and (b) allow the Commission to make RACRM funds only

available to carriers that are required to reduce their access charges, and are unable to

% The Commission’s existing universal service portability rules are currently under review by the Federal-
State Joint Board on Universal Service (Joint Board). In the Matter of the Federal-State Joint Board on
Universal Service, CC Docket No. 96-45, FCC 04-125. As part of this review, the Joint Board is
considering the elimination of the “identical support rule” which allows every unregulated wireless CETCs
the ability to receive the same per-line support of a rural ILEC based on the rural ILEC’s costs, and not the
wireless CETC’s costs. 47 CFR §54.307.
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recover their cost of providing access to other carriers through increases in intercarrier
compensation, end-user local rates, and SLCs. RACRM funds should not be portable to
any CETC that does not collect access charges under a tariff and/or is not required to
reduce its access rates/equivalent access rates to other carriers as result of the
Commission’s ICC reform. Itis the regulated ROR carrier’s cost information and its
operation in a scrutinized regulatory environment that provides the FCC and the
Universal Service Administrative Company (USAC) with the means to verify their cost
to provide service. The same is not true for wireless CETCs that do not account for their
costs, do not file access charges and provide no verifiable cost information or data to the
FCC or USAC.
VIl. THE FCC SHOULD ELIMINATE THE ESP EXEMPTION FOR ISPs

In its initial comments, NASUCA recommends that the Commission eliminate the
enhanced service provider (ESP) exemption® for all Internet Service Provider (ISP) calls
that originate, transit, or terminate on the public switched telecommunications network
(PSTN) and require I1SPs to pay ICC rates, regardless of whether the call originates or
terminates through an I1SP.%® Similarly the EPG plan recommends that 1SPs should be
prohibited from terminating traffic on the PSTN over flat rate business lines and that ICC

rates should apply to these calls.”” NASUCA further states that ESP/ISP exemption

% This policy is known as the “ESP exemption.” See MTS/WATS Market Structure Order, 97 FCC 2d at
715 (ESPs have been paying local business service rates for their interstate access and would experience
rate shock that could affect their viability if full access charges were instead applied); see also
Amendments of Part 69 of the Commission’s Rules Relating to Enhanced Service Providers, CC Docket
87-215, Order, 3 FCC Rcd 2631, 2633 (1988) (ESP Exemption Order).

% NASUCA Comments, p. 10.

" EPG Plan, p. 19.
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should apply for communications that do not involve the PSTN.?® And the EPG plan
further states that ISPs should be allowed to continue to use flat rate business lines to
receive calls from their customers.®® NTCA agrees that the Commission should
reconsider the ESP exemption and how it applies to ISPs. NTCA specifically
recommends that the Commission remove the ESP exemption for ISPs and require ISPs

to pay access charges and USF contributions.

Since 1983, the Commission has exempted ESPs from the payment of certain
interstate access charges. Consequently ESPs, including ISPs, are treated as end-users
for the purpose of applying access charges and are, therefore, entitled to pay local
business rates for their connections to LEC central offices and the PSTN.™ Despite the
Commission’s understanding that ISPs use interstate access services, the Commission has
permitted ISPs to take service under local tariffs and avoid paying interstate access

charges and USF contributions.

In 1997, the Commission reconfirmed its previous finding that that ISPs should
not be required to pay interstate access charges at that time.”* The Commission
explained that the then existing access charge system included non-cost-based rates and

inefficient rate structures.’® The Commission further reasoned that ISP purchases of

% NASUCA Comments, p. 10.
% EPG Plan, p. 19.
" ESP Exemption Order, 3 FCC Red at 2635 n.8, 2637 n.53. See also Access Charge Reform Order, 12
FCC Rcd at 16133-35.
™ In the Matter of Access Charge Reform, Price Cap Performance Review for Local Exchange Carriers,
Transport Rate Structure and Pricing, End User Common Line Charges, CC Docket Nos. 96-262, 94-1,
?21-213, 95-72, FCC 97-157, 11 344-348 (First Report and Order)(rel. May, 16. 1997).

Id.
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tariffed primary and secondary lines provided ILECs with revenues for the costs imposed

on their networks by ISPs.”

The non-cost based rates and inefficient rates structures that existed in 1997 no
longer exist today. With the implementation of the CALLS and MAG access reform
plans for non-rural and rural ILECs access charges have been reduced to historical lows
and are based on cost. Moreover, primary line growth has been flat and secondary line
growth has declined over the last year. At the same time ISP usage of the PSTN has
continued to increase dramatically and has placed a significant and rapidly growing cost
burden on ILECs without adequate compensation for ISP usage. It is time for the
Commission to eliminate the ESP/ISP exemption and remove regulatory arbitrage it has

created.

The continued exemption of ISPs and potential exemption of VVoIP providers from
access charges and USF contributions will only further enhance the existing regulatory
arbitrage incentive for telecommunications providers to remove their traffic from the
PSTN to an Internet based platform.” The exemption would permit VolIP providers to
sell their services to customers while benefiting from the free ride that ISPs receive as a
result of the exemption. The ISP exemption has increased the universal service burden
on all remaining USF contributors. 1f VoIP service is added to the list of services exempt
from access charges and USF contributions, then the entire universal service funding

system will be at risk of collapsing. NTCA therefore urges the Commission to remove

73

Id.
™ In the Matter of Federal-State Joint Board on Universal Service, Report to Congress, § 98, CC Docket
96-45, 13 FCC RD 11501.
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this arbitrage incentive by eliminating the ISP exemption and requiring all ISPs and VVolP

service providers to pay access charges and universal service contributions.

VI, ANY NEW ACCESS CHARGE REDUCTION SHOULD NOT BE
APPLIED TO CENTRALIZED EQUAL ACCESS (CEA) PROVIDERS

Centralized Equal Access (CEA) providers filed comments specifically requesting
that ICC reform plans to reduce access charges not be applied to CEA providers or, in the
alternative, additional reforms be adopted to allow CEA providers to obtain universal
service funding.” NTCA agrees. The Commission should not impose any new access
charge reductions on CEA providers as a result of future ICC reform.

CEA networks allow the benefits of equal access to reach consumers in 241 rural
communities in lowa, Minnesota and South Dakota. These networks also collectively
serve 54 CLECs, 17 wireless carriers and over 70 connections to 1XCs.”® CEA providers
offer a unique and vital bridge between IXC networks and each rural ILEC exchange
within a CEA provider’s service area. CEA providers are enhanced transit providers that
supply IXCs with a connection through one or more CEA locations thereby allowing
IXCs the ability to avoid the cost of directly interconnecting with each rural ILEC within
the CEA provider’s service area. CEA providers aggregate IXC traffic so 1XCs can reach
hundreds of rural communities and thousands of rural consumers. In addition, centralized
equal access providers facilitate and enhance 1XC competition by offering their service to

all IXCs.

> CEA Providers Comments, p. 9.
"® CEA Providers Comments, p. 5.
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Today, CEA providers recover all of their costs of regulated access operations
through interstate and intrastate access charges assessed to carriers using these services.’’
These access charges are based on embedded cost and they are subject to regulatory
approval by the Commission and the appropriate state commissions.”® CEA providers do
not provide end-user consumers with telecommunications services, and thus do not
charge any end-users local rates, subscriber line charges, or receive universal service
support. Therefore, CEA providers cannot recover lost access charges revenues as a
result of future ICC reform through increased end-user rates, increased subscriber line
charges, or through universal service support.

The ICC reform plans submitted in this proceeding have not adequately addressed
the unique configuration of CEA networks and their dependence on access charges as the
sole means of revenue for their regulated services. The Commission should therefore
allow CEA providers to continue to operate under the current access charge cost recovery
mechanisms. The current cost recovery mechanisms have worked well to bring the
benefits of equal access to lowa, Minnesota, and South Dakota. CEA providers account
for less than one percent of the total access minutes nationwide and only five percent of
the total minutes of rural ILECs.” Thus, maintaining the existing access charge
mechanisms for CEA providers as part of ICC reform would not significantly impact any
other carrier.

IX. TOLL RATE AVERAGING IS REQUIRED BY LAW

" CEA Providers Comments, p. 7.
® CEA Providers Comments, p. 7.
™ CEA Providers Comments, p. 8.
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The Commission expressed some concern that “absent some further reform of the
access charge regime...rate averaging and rate integration requirements eventually will
have the effect of discouraging 1XCs from serving rural areas.”®® As the Rural Alliance
correctly points out, the IXC toll rate averaging and rate integration requirements of
section 254(g) are mandatory regardless of any existing access charge disparity.®*
Section 254(g) of the Act specifically requires the Commission to adopt rules that require
providers of interexchange service to charge subscribers in rural and high-cost areas retail
rates for services that are no higher than the rates charged to subscribers living in urban
areas. In addition, providers of interexchange service are required to provide service to
its subscribers in each state at rates no higher than the rates charges to subscribers in any
other state.

The Commission’s concern over the effect of potential ICC reform on IXCs
providing services in rural areas is unwarranted. As NASUCA identifies, as a practical
matter no nationwide 1XC would be able to serve customers - whether in urban areas or
in rural areas — if it served only the customers of non-rural carriers. No nationwide IXC
would expect to keep its customers if the customers were not permitted to call rural ILEC
customers. Moreover, to the extent that ICC reform reduces access charges, these
reductions whether uniform or not will make both geographic averaging and rate

integration easier.®> And as the Rural Alliance recognizes, as ICC reform narrows the

S ENPRM 1 86.
& Rural Alliance Comments, p. 83.
% NASUCA Comments, p. 43.
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gap between various LEC’s access rates, costs for nationwide 1XCs will become more
uniform and compliance with section 254(g) will become much easier.®®
X. RURAL ILECS MUST CONTINUE TO HAVE THE OPPORTUNITY TO

REMAIN UNDER RATE OF RETURN REGULATION AND

PARTICIPATE IN THE NECA POOLS

NTCA agrees with the comments filed by others that rural ILECs must have the
opportunity to choose to remain under rate-of-return regulation and continue to
participate in the NECA pools.®* In addition, rural ILECs must be afforded the
opportunity to recover loss access revenues, as a result of ICC reform, in order to avoid
revenue shortfalls that would place future critical network infrastructure at risk in rural
America.®

ROR regulation has the distinct advantage that it reflects what has actually been
done, not what is nice to do. Like all companies, resources of the rural ILECs are limited
and rural ILECs do not deploy equipment without a projected need. Lenders do not
approve loans that are not accompanied by sound business plans. Many rural ILECs have
RUS loans and are subject to extensive financial scrutiny.

The interests of ROR carriers therefore must be accommodated through the rate
restructure process. The ROR carriers’ unique needs were recognized by the Commission

when it reformed access charges for ROR carriers in 2001. At that time, the Commission

tailored its approach to the specific challenges faced by ROR companies serving rural

# Rural Alliance Comments, p. 83.

8 USTA Comments, p. 37.

% For a detailed analysis of the inherent difficulties of applying cost models to rural companies, see, Dale
Lehman, The Role of Embedded Cost in Universal Service Funding, NTCA White Paper, October 24.
Available online at www.ntca.org/content_documents/Embedded_Cost_White_Paper.pdf.
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and high-cost areas.®® It balanced the goal of universal service with that of competition
by creating an uncapped support mechanism to ensure that the rate structure
modifications adopted in the MAG Order would not result in unaffordable end-user
charges or under recovery of interstate access costs.

The Commission removed certain implicit subsidies in access rates but it refused
to adopt an unsupported or below cost per minute rate. It considered proposals for
adopting a target rate for the per-minute access charges of rate-of-return carriers on either
an optional or mandatory basis and rejected both approaches because neither assured cost
recovery and both were insufficiently supported by cost data.®” Recognizing the ROR
regulatory regime under which the small carriers operated, it adopted, instead, a cautious
approach, designed to prevent endangerment of ROR revenue streams.®® It is significant
that the Commission recognized that ROR carriers should not be forced to charge an
arbitrary target rate but need the flexibility to establish access rates based on their own
costs in the areas they serve.®

During the last 20 years, rural carriers have continued to invest in rural, high-cost
and insular areas in the United States based on a system of rate-of-return regulation,

NECA® pooling, and universal service support. This existing regulatory structure has

% In the Matter of Multi-Association Group (MAG) Plan for Regulation of Interstate Services of Non-
Price Cap Incumbent Local Exchange Carriers Interexchange Carriers, CC Docket No. 00-256; Federal-
State Joint Board on Universal Service, CC Docket No. 96-45; Access Charge Reform for Incumbent Local
Exchange Carriers Subject to Rate-of-Return Regulation, CC Docket No. 98-77; Prescribing the (cont.)
Authorized Rate of Return for Interstate Services of Local Exchange Carriers, CC Docket No. 98-166
(Second Report and Order and Further Notice of Proposed Rulemaking, CC Docket No. 00-256, Fifteenth
Report and Order and Order in CC Docket No. 96-45, and Report and Order in CC Docket Nos. 98-77 and
98-166 (Mag Order) 16 FCC Rcd 19613, 19620 (2001).

¥ 1d. at 19651.

% 1d. at 19620.

% 1d. at 19621.

% National Exchange Carrier Association (NECA).
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allowed the Commission to meet its Congressional mandate to ensure rural consumers
access to telecommunications services at prices that are comparable to similar services
and prices received by urban consumers. This goal is now threatened by some ICC
reform proposals which create uncertainty about the stability of future access cost
recovery and the mechanisms used to fund universal service.

Rural consumers, meanwhile, continue to demand the high quality of service that
they are accustomed to receiving from the carriers that have served them for decades.
Rural carriers therefore have a strong interest in ensuring that reforms to the intercarrier
compensation and universal service rules provide for cost recovery consistent with their
past decisions to invest in networks and incur costs under the then lawful regulatory
rules.

Reforming these essential parts of this “regulatory compact” poses grave dangers
for telecommunications services in high cost areas. Rate-of-return regulation, embedded
cost, and regulated lengthy depreciation lives have comprised a combination of policies
designed to induce investment in high cost areas in the absence of formal long-term
contracts to recover these costs. Financial markets are closely monitoring how regulators
deal with this regulatory compact, with implications for future investment in rural
communities.”> Where ROR regulation and other actual cost tools are employed, they
provide a reasonable way to assess the financial sufficiency to determine the total amount
of revenue a small carrier needs to be financially solvent. Anything less will doom

consumers in high cost areas to a substandard network offering substandard service.

° For example see the Legg Mason, Industry Analysis: Universal Service Financial Analysis and Rural
Regulatory Review, June 9, 2005.
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Xl.  THE COMMISSION SHOULD EXPAND THE BASE OF USF
CONTRIBUTORS

Several parties request that the Commission expand the base of USF
contributors.® NTCA wholeheartedly agrees. Cable, wireless, satellite communications
companies are currently using their platforms to provide broadband Internet access
service in direct competition with incumbent ILEC broadband access service. None of
these non-LEC broadband access providers, however, have the same universal service
obligations as their ILEC competitors. Contribution policies and rules therefore should
change in order to eliminate the distinct competitive advantage these companies have
over contributing ILECs.%

Under the Commission’s existing contribution rules, wireline telecommunications
carriers providing “telecommunications services,” including broadband transmission
services, are required to make USF contributions to the extent they provide broadband
transmission services or other telecommunications services on a stand alone basis to
affiliated or non-affiliated Internet service providers (ISPs) or end-users.** These rules,
however, do not apply to cable, wireless, and satellite providers of broadband
transmission services or broadband Internet access.®

The effect of the recent Supreme Court’s decision in Brand X means that cable

modem Internet access service will be regulated as an information service under Title | of

% See the Joint Comments of the Montana Independent Telecommunications Systems, Montana
Telecommunications Association, and Mid-Rivers Telephone Cooperative, p. 15-16, GVNW Consulting
Comments, p. 13, Mpower Communications, p. 14-15, CTIA Comments, p. 40-42.
% First Repost and Order, CC Docket 96-45, 12 FCC Rcd 9183-9184, §795.
* In the Matter of Appropriate Framework for Broadband Access to the Internet Over Wireline Facilities,
CC Docket No. 02-33, Universal Service Obligations of Broadband Providers, and Computer I11 Further
Remand Proceeding: Bell Operating Company Provision of Enhances Services: 1998 Biennial Regulatory
Review — Review of Computer 111 and ONA Safeguards and Requirements, CC Dockets Nos. 95-20, 98-10,
ESCC 02-42, Notice of Proposed Rulemaking (NPRM) {1 71and 72 (rel. Feb. 15, 2002).

Id. § 79.
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the Communications Act, as amended.*® Title I classification would initially mean that
cable modem broadband service is not subject to mandatory USF contributions. Pursuant
to its Title I ancillary jurisdiction, however, the Commission should require cable,
wireless, and satellite companies to make USF contributions to the extent they provide
broadband transmission services on a stand alone basis to affiliated or non-affiliated 1SPs
or end-users.”” In addition, the Commission should also expand the list of USF
contributors to include both facilities-based and non-facilities-based VVolP/IP-enabled
service providers regardless of the classification of their service as an information
service, telecommunications service or private carriage service.

To the extent that the Commission is concerned about competitive neutrality and
the sustainability of an adequate revenue base for its interstate USF mechanisms, the
Commissions rule’s must keep pace with competition as competitors use different
facilities and technologies as substitutes for traditional circuit switched
telecommunications services and broadband Internet access services. Failing to position
all providers of broadband access, VolP, and IP-enabled services on equal footing with
existing contributors will continue to place existing contributors at a distinct competitive
disadvantage and further drain revenues from the existing contribution revenue
assessment base. Expanding the list of contributors to the fund will be critical to this
Nation’s continued success in providing all Americans, rural and urban, access to

affordable and comparable communications and advanced services.

% National Cable Telecommunications Association, et al. v. Brand X Services et al., Slip Opinion, 04-277
(Supreme Court)(June 27, 2005), which can be found at:
http://www.fcc.gov/oge/documents/opinions/2005/04-277-062705.pdf.

747 U.S.C. 88 151-160.
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XIl.  NTCA SUPPORTS THE EFFORTS OF THE RURAL ALLIANCE

NTCA supports the efforts of the Rural Alliance which are intended to promote
intercarrier compensation and universal service solutions that will meet the needs of the
changing telecommunications marketplace and provide rural consumers with access to
affordable basic and advanced telecommunications services. Specifically, NTCA
endorses the following Rural Alliance principles which are consistent with NTCA’s Blue
Print principles for ICC reform and NTCA’s proposed separate set of ICC rules for small
carriers:

1. Intercarrier compensation rates should be uniform and based on each
carrier’s embedded cost. Uniform cost-based rates should be established so
that the equivalent network functionality is charged at equivalent rates no
matter if the traffic is terminating or originating, reciprocal compensation or
access, interstate or intrastate. For rate-of-return carriers, rates would be
based on each carrier’s embedded cost.”

2. Existing interconnection rules should be clarified and consistent with
statutory law. ILECs and other carriers would continue to interconnect at
existing meet points or those otherwise agreed to by the carriers.
Interconnection must occur within the network area of the rural ILEC. Costs
associgged with indirect interconnection should never be borne by a rural
ILEC.

3. Retail service providers should pay for their usage. When a carrier’s
network facilities are used by a retail service provider (RSP) to provide
service to its customers, the RSP must provide appropriate compensation to
the network carrier for that use. This compensation obligation exists
regardless of the technology or protocol used to carry the call. The distinction
between access charges and reciprocal compensation must be retained. No
rural ILEC should be required to terminate calls if the call records do not
permit billing for such traffic. A process should be developed requiring all
calls to be properly labeled, and provide real-time resolution of disputes.*®

4. Transiting services should be cost-based and available under just and
reasonable conditions. Large tandem and transit network providers currently

% Rural Alliance Comments, p. 12.
®d., p. 12.
1%4d., p. 13.
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have significant market power and are only seeking to further consolidate that
power through mergers and acquisitions. Transiting services must therefore
remain available at cost-based rates under just and reasonable conditions.'®*

5. Revenue replacements should be based on net revenue losses. Existing
federal universal service mechanisms should be retained. Additional revenue
replacement distributions should be made available to qualifying carriers
based on net revenue losses as a result of a unification of inter-carrier
compensation rate changes made to reach any benchmark levels.**

6. Universal service contributions should be derived from the broadest
possible base of contributors. All service providers and customers that
benefit from ubiquitous and affordable network connections should be
required to contribute to the universal service fund.*®

7. Infrastructure-based universal service and IP- Interconnection oversight
are necessary. Universal service funding should be targeted to provide
incentives for rural infrastructure investment that will expand broadband
connectivity to areas where it would not otherwise be economically viable. In
addition, affordable and open access to IP backbone networks is essential to
ensure that consumers in rural, insular and high-cost areas have access to
advanced services at reasonably comparable to that available in urban

104
areas.

The remaining principle proposed by the Rural Alliance requires establishing a
composite local rate benchmark (i.e., both basic local and subscriber line charge (“SLC”)
rates) based on the nationwide average urban basic rate level plus the current SLC cap
rates.’®® There is disagreement whether rebalancing is necessary and, if so, how to

accomplish rebalancing. NTCA, however, is not opposed to rebalancing of local rates if

it is part of an overall reform plan that retains revenue neutrality for each rural ILEC,

4., p. 13.

9214, p. 14.

%4, p. 14.

%4, p. 14.

1%51d., p. 13. The Rural Alliance proposes that to ensure equity in the distribution of revenue replacement
funds, composite local rate benchmarks should be included into a revenue replacement fund. The Rural
Alliance recommends that carriers with basic local below the nationwide average urban rate level should be
allowed to increase their rates in an expeditious manner without the need for State rate proceedings. The
Rural Alliance also recommends carriers with basic local rates above the nationwide average urban level
should be allowed to reduce their rates and draw replacement funding for the difference.
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accommodates differences in calling scopes, and considers differences in funding

capability among the states.

X1, THE REGULATORY FLEXIBILITY ACT REQUIRES THE
COMMISSION TO SPECIFICALLY CONSIDER ALTERNATIVES TO
MINIMIZE THE BURDEN OF ANY RULE CHANGES ON SMALL
CARRIERS
The RFA requires the Commission to consider alternative for small carriers,

which may include an exemption from coverage of a rule, or adopting a separate set of

rules for small entities, such as rural ILECs and rural CLECs.’® As the Commission
acknowledges, the rules will have a significant economic impact on a significant number

of small entities, including NTCA’s members.’®” The Commission prepared a

Supplemental Initial Regulatory Flexibility Analysis (IRFA) as part of the FNPRM. The

Commission requests that comments in response to the Supplemental IRFA be so

identified. NTCA requests that its entire filing be considered as part of a response to the

Supplemental IRFA.

The Regulatory Flexibility Act also requires that the Commission prepare a final
regulatory flexibility analysis in conjunction with any final rules it adopts in this
proceeding.’® The final analysis must contain a description of the projected reporting,
recordkeeping and other compliance requirements of the rule, and a description of the
steps the Commission has taken to minimize the significant economic impact on small
entities, including a statement of the reasons for selecting the alternative adopted in the

final rule and why each of the other significant alternatives to the rules which affect the

impact on small entities was rejected. Incorporated in NTCA’s comments and

106 5 U.S.C. §603.
07 ENPRM, 11 152-190.
108 5ee 5 U.S.C. § 604.
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summarized in the conclusion below are several proposed rules and recommendations

that will enable the Commission to lessen the significant economic impact of inter-carrier

compensation reform on small carriers.

XIV.

CONCLUSION

Based on the reasons in its initial and reply comments, NTCA urges the

Commission to reject all mandatory bill and keep proposals and adopt the following

separate set of interconnection rules for small rural carriers which will minimize the

significant adverse economic impact on rural consumers and ensure that consumers living

in rural, insular and high-cost areas continue to have access to affordable

telecommunications and advanced services well into the 21st century.

1.

Allow small carriers to recover their traffic sensitive costs by charging
interconnecting carriers on the basis of their usage.

Impose no new interconnection obligations on rural ILECs.

Recognize and confirm that rural ILECs have no interconnection obligations
beyond their network boundaries.

Require competitors that choose to interconnect indirectly with rural ILEC
networks through RBOC tandems or other forms of indirect interconnection to
bear the cost of transport beyond the rural ILEC’s service area. This includes any
transport and third party transiting charges in either direction.

Require competitors that choose to interconnect at distant points of
interconnection (POIs) located within a rural ILEC’s network but beyond the rural
ILEC’s local calling area to bear the cost of transport beyond the ILEC’s local
calling area.

Require that all unlabeled traffic that arrives as access traffic on a rural ILEC
network be billed to the carrier at the other end of the trunk group on which the
traffic was transported to the rural ILEC.

Establish new equitable default termination rates in cases where a rural ILEC does
not have an existing interconnection agreement with the carrier responsible for the
traffic, but is able to identify the carrier originating the traffic.
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10.

11.

12.
13.

14.

15.

16.

17.

18.

Require that all RBOC/large carrier tandem transiting rates be cost based and
tariffed to prevent abuse of market power.

Create a non-portable rural carrier cost mechanism known as the residual access
cost recovery mechanism (RACRM). The RACRM would be based on embedded
cost and calculated by taking the rural ILEC’s current intercarrier compensation
revenue requirement (revenues recovered or recoverable from existing interstate
and intrastate access and reciprocal compensation) and subtracting out revenues
collected from a new unified rate, any subscriber line charges (SLC) increases,
and local rate increases. The RACRM would be recovered from all providers of
telecommunications, IP-enabled services and information services directly
connected to the network.

Acknowledge that rural ILECs operate under rate-of-return regulation and
structure cost recovery for these carriers accordingly.

Continue to allow RoR carriers to participate in the NECA pools.

Eliminate the intraMTA Rule.
Eliminate the ESP Exemption for ISPs.

Enforce toll rate averaging as required by Section 254(g) of the Act.

Continue to allow Centralized Equal Access (CEA) Providers to charge cost-
based access charges to carriers that use their networks.

Refer issues related to intrastate access charges to a Federal-State Joint Board on
Separations for the Board’s consideration and recommendation.

Expand the base of USF contributors to include all cable, wireless and satellite
providers of broadband Internet access and facilities-based and non-facilities-
based VolIP and IP-enabled service providers.

Establish a revenue neutral transition period for rural ILECs and their subscribers
to ensure that any new rules preserve universal service and encourage investment
in network infrastructure capable of delivering high quality broadband services in
all areas of the Nation.

Transitioning to a new ICC regime and establishing a separate set of ICC rules for

small carriers will enable the Commission to achieve its goal of reforming the myriad of
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existing ICC regimes, enhance competition, comply with the RFA, and ensure that
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consumers living in rural, insular and high-cost areas continue to have access to
affordable telecommunications and advanced services.
Respectfully submitted,

NATIONAL TELECOMMUNICATIONS
COOPERATIVE ASSOCIATION

Scott Reiter By: _/s/Daniel Mitchell

Sr. Telecom Specialist Daniel Mitchell

(703) 351-2015 (703) 351-2016

Richard J. Schadelbauer By: _/s/ Jill Canfield

Economist Jill Canfield

(703) 351-2019 (703) 351-2020
Its Attorneys

4121 Wilson Boulevard, 10" Floor
Arlington, VA 22203
703 351-2000
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