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SUMMARY

The unmistakable purpose of this transaction is to create or maximize regional monopolies
or monopsoniesin 14 of thetop 25 DMA’s and eliminate all head to head competition betweenthe
two largest MSO'’s in those markets. As such, the Commission must refuse permission for this
transaction or designate the applications for hearing.

Citizen Petitioners’ economicanalysis showsthat the proposedtransactions would increase
the national HHI to well over 1800, the benchmark defining highly concentratedmarkets. Section
314 compels denial on this basis aone.

In fact, the national HHI understates the anticompetitive impact of the transactions. The
extraordinarily high levelsof regional concentration that would be created would greatly exacerbate
theadverseimpacts of thenational concentration. The affected marketsincludethenation’ slucrative
financial, entertainment and political capitals, wherethe absence of head to head competitionwould
dramatically lessen competitionand diversity. Potential competition from DBS, telcos, overbuilders
or other sources is speculative, and cannot be used to justify a transaction which would cause
immediate and actual harm in numerous product markets, including video programming, local
advertising, video on demand, PVR'’s, residential broadband and interactive television.

Approval of theproposedtransfers would also have grave adverseimpact onfree speechand
expression. Citizen Petitioners present several representative examples of content-based refusals of
Time Warner and Comcast to sell advertising to competitors or to groups harboring controversial
political positions. They also demonstratethat non-indecent websites and email have been blocked
based ontheir content. For the purposes of thisanalysis, it does not matter whether these particular

content-basedactionswerejustifiable as sound editorial discretion or as valid network management



measures. Rather, it is the ability to block content which compels the Commission to take action.

Finaly, the proposed transfers would frustrate the goals of the Communications Act and
undermine enforcement of the FCC's rules and policies, including the requirements that the
Commisison constrain excessive horizontal ownership and that it promote existing and future
competitionin emerging services. Moreover, approva would interfere with the imminent digital TV
transition by altering the power balance between cable and broadcast interests.

Inthe event that the Commission nonethelessdeterminesthat it will approvetheapplications,
it must impose conditionsto protect the public. Among the necessary conditions would be the
imposition of a fixed rate for leased access, program access rules for video on demand, open
standards to assure interoperability of network devicesand an open access or “network neutrality”
scheme. These measures must be made enforceable by adoption of procedural protections, including
deadlinesfor actiononcomplaints, effectiveenforcement. Moreover, the Commission should protect

complainants from retaliation and severely punish any acts of retaliation.
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CITIZEN PETITIONERS PETITION TO DENY
The Citizen Petitionerslisted on the cover (and further identified in Attachment B hereto)
respectfully submit this Petition to Deny with respect to the proposed transfer of licenses held by
Adelphia Communications Corporation (and related entities) to Comcast Corporation. Citizen
Petitioners ask that the Commission dismissthe applications or designate them for hearing. In the
event that the Commission doesgrant the applications, Citizen Petitionersask in the alternative that
the Commission impose remedial conditionsto protect the public’s First Amendment rights to have

accessto diverse sourcesof information by promotingdiversity and competitionin the United States



and, particularly, in the directly affected markets.
This Petition is supported by the Declaration of Ben Scott, Attachment A hereto.
INTRODUCTION

Time Warner and Comcast were the highest bidders in an auction of substantialy al of the
cable systems presently ownedby Adelphia, whichisin bankruptcy. However, they have submitted
applications requesting approval not only for the transfer of the Adelphia systems, but also for Time
Warner to acquire Comcast’s cable systems in the Los Angeles, Dallas and other markets and for
Comcast to acquire Time Warner’ s cable systemsin Philadel phia and other markets. Moreover, Time
Warner and Comcast will dissolvetheir Time Warner Entertainment, LLP limited partnership (TWE)
and spin off those assets into a new publicly traded company which will be controlled by Time
Warner.

Thus, this is much more, and much moreimportant, than the mere disposition of a bankrupt
cable company’s assets to another company. Comcast and Time Warner have constructed an
extremely complex transaction which accomplishes anumber of purposes, including their extremely
belated compliance with the FCC's mandate to “unwind” their TWE partnership by May, 2001.*
What makesthis proceeding so important is that its unmistakeable objectiveisto eliminate virtually
al intraamarket head to head competition between the two largest cable companies in the United
Statesand to maximize their regional dominancein 14 of the 25 largest marketsinthecountry. While

the Applicants euphemistically describe this as “improved geographicrationalization,” it isin fact a

'Perhaps the oddest aspect of the Applicants' filing is their presentation of the TWE trans-
action as a public interest benefit. While it is surely true that completing this divestiture fulfills a
longstanding FCC objective, it is somethingthat waswithinthe power of thosecompaniesat al times
during the last four years, and their insistence on being able to do so only when they could achieve
favorable termsis hardly areason to approve these applications.
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profoundly anti-competitiveobjectivewhich also threatensdiversity and thefree flow of information

in American society.

This Petition to Deny first demorstrates that the proposed transaction would generate
impermissibly high levels of ownership concentration nationally and in the affected regions, and
discusses the adverse effects it would have on competition anddiversity in each of several different
product markets. It then addresses the grave threats that the Applicants would pose to free ex-
pression and the public’s “paramount” First Amendment rights to have access to diverse sources of
information. Finally, in the event that the Commission nonetheless determines that it approve the
applications, Citizen Petitionersset forth aseries of conditionswhichwould be necessary to mitigate
the harms caused by grant of the applications.

l. THE LEVEL OF NATIONAL AND LOCAL CONCENTRATION CREATED BY
THIS TRANSACTION MAKES GRANT OF THE MERGER WITHOUT
CONDITIONSIMPOSSIBLE.

As the Commission has recounted in numerous proceedings, it operates under both an
antitrust standard and a much broader public interest standard. See In the Matter of Applicationsfor
Consent to the Transfer of Control of Licensesand Section 214 Authorizations by Time Warner Inc.
and America Online, Inc., Transferors, to AOL Time Warner, Inc., Transferee, 16 FCCRcd 6547
(Time Warner/AOL Order) (2001). Asagenera rule, the Commission relies upon the broad scope
of thepublic interest standard to fashion suitable conditionsto ensurethat mergersadvancethegoals
of the Communications Act. In accordance with the stated goal of the Telecommunication Act of
1996 to promote competition, See In re Applications of Ameritech Corp., Transferor, and SBC
Communications, Inc., Transferee, For Consent to Transfer Control of Corporations Holding Com-

mission Licenses and Lines Pursuant to Sections 214 and 310(d) of the Communications Act and
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Parts5, 22, 24, 25, 63, 90, 95, and 101 of the Commission’s Rules, 14 FCCRcd 14712 (Ameritech/
SBC Order) (1999), such conditions may include prophylactic measuresthat ensure development of
competitiveservice providers. At other times, the public interest standard compels the Commission
to protect the public's First Amendment right to speak and hear information from a diversity of
sources in the electronic media. See Time Warner/AOL Order; supra.

This transaction would have unusualy grave consequence; grant in the form submitted will
likely cause asubstantial loss of competitionor creation of a monopolyin many geographic areas of
the United States. The Commission thus faces the rare circumstance where it is compelled to
to deny the Applications as filed. 47 U.S.C § 314; See In the Matter of Application of Echostar
Communications Corp., General Motors Corp., and Hughes Electronics Corp., Transferors, and
EchoStar Communications Corp., Transferee, 17 FCCRcd 20559 (EchoStart/DirecTV Order)
(2002). Inthedternative, the Commission must designate the matter for ahearing. At theleast, the
Commission must impose conditionsspecifically designedto alleviate the merger’s anticompetitive
affects.

The economicanalysis of Dr. Gregory Rose, Attachment C hereto, demonstratesthat, even
using the numbers most favorable to the Applicants? the proposed merger results in arise in the

national Herfindahl-Hirschman Index (HHI) to over 1800, well above the Department of Justice

2As discussed both in the Rose Analysis and below, the most favorable case uses Comcast’s
own numbers and includes DBS subscribers as within the national HHI. AsDr. Rose demonstrates,
however, Comcast’s numbers contain discrepancies and inconsistencies that suggest that Comcast
has consistently roundeddownthetotal number of subscribers gainedonaDMA by DMA basis. The
cumulative result of this rounding down both lowers the post-transaction HHI and keepsComcast
under the Commission’s 30% subscriber limit. See 47 C.F.R. § 76.503. As Dr. Rose demonstrates,
however, DBS providesweak competitionto cable providersand should properly be excluded from
the HHI calculations.
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Guidelinesfor ahighly concentratedmarket. Onthebasisof thisanalysisalone, the Commission must
deny the merger under Section 314.

Thenational HHI, however, understatesthe anticompetitiveimpacts of thetransactions. The
transactions will create regional monopolies, euphemistically described by the Applicants as
“geographic rationalization,” in 14 of the top 25 DMAs. As Section 314 prohibits creation of
monopoly or reduction of competitionin any geographic region as well as on a national basis, the
creation of regional monopolies would provide yet another reason for rejection of the merger.

Moreover, the regional monopoliescreated here reinforce each other, giving Comcast and
Time Warner vastly increased market power. Neither the national HHI analysis nor independent
review of each of the HHI’s for the affected regions adequately measures the cumulative and
reinforcing effect of two companies having regional monopolies in most of the top markets and
removing themselves from head to head competition with each other As Dr. Rose explains, these
marketsaretheloci of thegreatest power and wealth in this country. Because more than 50% of the
populationlivein thetop 25 DMAS, and because the aggregationof individual and corporatewealth
inthesemarketsfar surpassesthat of theremaining DM Ascombined, creationof regional monopolies
within these DM As permits Comcast and Time Warner to control the national programming market
and other relevant markets.

A. The Plain Language of Section 314, Combined With Repeated Congressional

Action to Prohibit Mergers That Reduce Competition, Create A Statutory
Barrier ToTheMerger.

A proposedtransaction that violates an express provision of the Communications Act is per

se contrary to the public interest, and beyond the power of the Commission to approve. Time

Warner/AOL Order at 6550. Section 314 of the Communications Act explicitly prohibits the grant
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of any application where either the “purpose is, or the effect thereof” is to create monopoly or
substantially lessen competitionin any line of commerce or in any geographic region of the United
States. 47 U.S.C. § 314. Because the proposed transactions are intended to enhance market power
and have that effect, grant of the Application would violate the plain language of Section 314.

Congresshas repeatedly reinforced the prohibition of Section314 in recent years. In section
27 of the Cable Television Consumer Protection and Competition Act of 1992 (1992 Cable Act),
Congress explicitly stated that the remedies it created were intended to be additions to, and not
replacementsfor, theantitrust laws, and that nothingin theact should be construedas mitigating pre-
existing antitrust powers.

Levels of concentration considered “safe” in other markets represent a danger to our
democracy when permitted in media markets See, e.g. FCC v. NCCB, 436 U.S. 367 (1978). It
follows axiomatically that Section 314 requires constraints on any merger that creates market
concentrations in excess of those permitted under the antitrust laws. No list of purported public
interest benefits can overcome this statutory bar to grant of the application. See Association of
CommunicationsEnterprisesv. FCC, 235F.3d 662 (D.C. Cir. 2001) (merger conditioncannot evade
statutory requirement). Nor, indeed, have the Applicants offered any such list. To the contrary, the
Applicants have merely offered a general statement that geographic concentration will provide
efficiencies and speed deployment of broadband services.

1 The Proposed Transaction Has the Effect of Reducing Competition.

AsDr. Rose’ sanalyss demonstrates, thetransactionresultsin anincreasein thenational HHI
for the MVPD market to 1910.78, an increase of 13.5%. This calculation uses the generous as-

sumption that DBS provides genuine competitionand should thereforebe included in calculation of
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thenational HHI, and it usesthe Applicants’ own, possibly understated, numbers.®> The Department
of Justice Guidelines state that an HHI above 1800 representsa highly concentratedmarket. Onthe
basis of this national HHI alone, therefore, the FCC should reject the Application as filed.

The vastly increased regional concentration that would be created further aggravates the
anticompetitive effects. Although the Commission has routinely employed analysis of regional, as
well as national, marketsin other mergers, see, e.g. Inthe Matter of Applications of AT&T Wireless
Services, Inc. and Cingular Wireless Corp., 19 FCCRced 21,522 (Cingular/AT& T Wireless) (2004)
(divestitures required in some markets), it has never done so in thecontext of cable mergers. The
Commission has instead applied a simplistic approach of assuming that, because a monopoly exists
at the point of sde to the subscriber both before and after the merger, the changes in regional
concentration make no difference.

As the Rose Declaration explains, this analysisis contrary to fact. Regional concentration,
particularly inthetop 25 DMAs, magnifies theimpacts of national concentration. Thetop 25 DMAs
includethefinancia capita of thecountry (New Y ork City, DMA #1), theentertainment capital (Los
Angeles, DMA #2) and the political capital (WashingtonDC, DMA #8). These markets contain the
weadlthiest and most desirable customers for any advertiser or serviceprovider. As a consequence,
theability to foreclosepotential advertisersor service providersfromthese customerscreates power
in the national market beyond that of traditional HHIs.

This market structure presents no novel concept in antitrust law. To the contrary,antitrust
law recognizesthat national market share may provea poor measure of real market power. A party

may control access to critical resources or particularly desirable customers, creating an ability to

? Problems with both these assumptions are discussed in the Rose Declaration.
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exercise dominancewell beyondwhat atraditional assessment of market power wouldindicate. See,
e.g., ToysRUsv. FTC, 221 F.3d 928 (2000) (market power established despiteholding only 22%
national market share).

Inadditionto the effects discussed in the Rose Declaration, competingM SOs withinaDMA
provide a necessary benchmark against each other with regard toservice and price. Subscribersin
oneLFA can comparetheservice and price offered to their neighbor in theadjacent LFA. While not
as effective as direct competition, aslong as customers can compare prices and services offered by
other MSOs in geographically proximate and economically smilar circumstances, it constrains each
M SO fromraising pricesor cutting back onquality of service, absent implicit or explicit coordination.

The Commission employed this “benchmarking” approach in the Ameritech/SBC Order.
There, as here, Applicants argued that because they did not competewithin each other’ sfranchise
areas, the competitive environment with regard to any individual consumer did not change, and
thereforeno loss of competitionensued. The Commissionrejected thisclaim, finding that elimination
of the“benchmark” of alike-sized incumbent, even wherethe incumbents did not directly compete,
would significantly lessen competitionby alowing remaining incumbentsto better engagein implicit
coordination and by frustrating the ability of regulators or customers to detect anticompetitive
practices. Ameritech/SBC Order at 14741-42.

Furthermore, with multiple MSOs within a DMA, a programmer can still hope to gain
exposurewithin alucrative market. Carriage on one M SO within aregion creates pressure on other
MSOsto providecarriage. Local advertisersblocked by one M SO may still advertiseintheir relevant
market on another MSO. Subscribers of one MSO denied access to a competing VOIP provider or

streaming media content can comparetheir situation with smilarly situated subscribers. Permitting
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thelocal marketsto consolidatefurther, as proposedin this transaction, eliminates eventhis modest
check on the exercise of local market power.

2. Applicants Actively Intend That The TransactionsEnhance Their Market
Power And Lessen Competition.

Section 314 prohibits a transfer intended to create monopoly or substantialy reduce com-
petition, even if it is unclear that it would succeed in doing so. 47 U.S.C. § 314. While intent is
aways difficult to prove, absent the rare case when parties conveniently provide a “smoking gun,”
an intent to create monopoly or lessen competitioncan beinferred from circumstantial evidence. Cf.
ToysRUs, supra., at 934 (letter demonstratingintent to exclude competitorsrare exceptionto need
to deduce intent from circumstantial evidence).

Asexplained in the Rose Declaration, the pattern of system swaps betweenTime Warner and
Comcast cannot be rationally explained by any efficiencies gained. Time Warner and Comcast both
abandon entire systems and desert whole marketsincluding, in the case of Comcast, the largest and
secondlargest DMASs. It appearsfar morelikely that Applicants have chosen which systemsto swap
onthebass of how to maximize anticompetitiveeffects and divide the markets betweenthem, rather
than to enjoy the limited gains of enhanced efficiencies.

Section 314 prohibits the creation of a monopoly or a substantial reduction of competition
in any stateor regionor any line of commerce, whether nationally or regionally, or where Applicants
intend to create such an effect. Because the Applicants both intend to substantially reduce com-
petition in a substantial number of regional and national markets, and because it appears that the
transactions would have that effect, the Commission must deny the applications.

B. TheMerger Has Substantial Anticompetitivel mpactsin a Number of Product
Markets and Substantially L essens Competition in Video and Voice.
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The proposed transactions both substantially enhance the existing market power of Time
Warner and Comcast withregardto existing markets, and stifle the ability of rivalsto offer competing
video and voiceservices. InPart 11, Citizen Petitionerswill addresswhy this concentration of market
power violatesthe public’s First Amendment right to speak and hear information from adiversity of
sources and otherwiseviolates the public interest. This section, however, identifies the marketsin
which grant of the merger violates Section 314 and therefore renders the transaction per se
ungrantable.

1 Video Programming Market

The most obvious source of anticompetitive concern liesin the video programming market.
Asexplained in both the Rose Declaration and the commentsof The America Channel, Comcast and
Time Warner already jointly possess sufficient market power to exercise considerable control over
the commercia programming market at both anational and regional level. Grant of the Application
would significantly aggravate these anticompetitive effects.

Consider the difference between the circumstances faced by Mid-Atlantic Sports Network
(MASN) and thoseconfrontedby Y ankeeEntertainment SportsNetwork (Y ESNetwork). MASN's
recently-filed program access complaint provides atextbook example of how Comcast already uses
its market power to exact equity and exclusive agreements in exchange for carriage.See e.g. Eric
Fisher, “ Comcast-OriolesBattleIntensifies,” The Washington Times (Jun. 19, 2005). According to
MASN, Comcast used an intermediary to demand from MASN’s owners a share of ownershipand
exclusive distribution rights in exchange for carriage on its systems. As Congress observed in
fashioning the remedies of the 1992 Cable Act, the ability to exact such conditionsflows from the

monopoly control of cable operators over their subscribers.1992 Cable Act.
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By contrast, the YES Network is located in the New Y ork DMA, which remains divided
among two roughly equal sized MSOs (Comcast and Time Warner), onelarger MSO (Cablevision),
and some smaler systems. YES Network successfully fought off similar demands and acquired
leverage against Cablevision by securing carriage on all other systems. Cablevision's customers
rebelled, and thisultimately forced Cablevision to agreeto carry Y ES on competitiveterms. Seee.g.
Jm Rutenburg, “ Cablevison Says No to Pro-Stadium Ads, and Jets Say That Isn't Fair,” New Y ork
Times (Mar. 8, 2005).

Further, as noted in America Channel’s comments and in the Rose Declaration, no
independent programmer* has achieved either national or regional success without the support of
Comcast and Time Warner, the largest and second largest MSOs respectively. As the ahility to
“meke’ or “break” such networksderivesfrom the number of subscribers and the desirability of the
subscribers, allowing these dominant MSOs to further consolidate their market power by increases
innational subscribers andincreasesinregional concentrationwouldclearly violatetheplain language
of Section 314.

2. Local Advertising

In addition to advertising sold on cable programming networks, cable operators sell local

advertising. In recent years, the popularity of local cable advertising has grown as a cost efficient

means of targeting local customers.

“*Asused here, theterm“independent” means unaffiliated with any cable networkor broadcast
networkat any timeinitshistory. Thisexcludes“independent” programmerssuch asDiscovery, that
attained sufficient market share when affiliated with cable, and Viacom, which recently divided its
broadcast networks and its cable networks. Considering such programmers “independent”
deliberately obscuresthe questionof market power, since these networksenjoy advantagesthat new
programmers seeking carriage without these affiliations do not have.
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Increasing local concentration has profound anticompetitive affects onthe local advertising
market.> Asan initial matter, the removal of a potential competitor from the DMA for advertising
dollars can naturally be expected to result in an increase in price. Thisis a standard result of an
increase in local concentration.

More significantly, however, increased control of the local advertisingmarket would allow
Comcast and Time Warner to protecttheir local dominance in residential broadband by refusing to
accept advertisementsfromrival DSL providers. Indeed, Comcast and Time Warner already exclude
the advertisements of commercialrivals in precisely this fashion. See e.g. Jm Wagner, “AOL Time
Warner’s Anti-Competitive Ad Stance Toward ISPs,” ISP Business (Jun. 8, 2001); John Borland,
“I SPs Complain They’re Shut Out of Cable Ads,” CNET News (Jun. 8, 2001); Beth Conlon, “Time
Warner Denies Advertising to Regional ISPs,” ISP Business (Mar. 17, 2000).

So far as can be determined, Adelphia systems do not presently reject advertising from
competing broadband suppliers. Once they acquire the Adelphia properties, Comcast and Time
Warner will have increased incentives to protect their residential broadband dominance, and it is
reasonable to expect that they will initiate use of the same anticompetitive policies in their new
systems.

Use of market power in oneline of commerceto defend or extend dominancein another line
represents a classic violation of the antitrust laws. To enhance the ability of Comcast and Time
Warner to engagein such anticompetitive practices by increasing their regional and national reach
would clearly violate Section 314.

3. Video On Demand

®Important First Amendment impacts are covered separately in Part 11.
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The Applicants control approximately 78% of iN Demand, the primary vehiclefor providing
video on demand (VOD) servicesto cable operators. AstheDepartment of Justice Guidelines on
Joint Ventures Between Competitors observes, partnerships such as iN Demand between industry
incumbents in concentrated markets raise significant competition concerns. This admonition is
particularly relevant here, wheretheproposedtransactionswill increaseboththenational and regional
concentration of the primary partners.

VOD represents a major growth opportunity for cable, and a means of differentiating cable
from DBS offerings. Applicants have therefore zealously guarded access to iN Demand program-
ming. DirecTV’srecently filed program access complaint details how the Applicantshave prevented
potential competitors from providing iN Demand programmingto subscribers. As with the refusal
to advertise rival DSL services, the denial of VOD programming to rival MV PDs to preserve
dominance constitutesa classc antitrust violation. See U.S v. Microsoft Corp., 253 F.3d 34 (D.C.
Circ. 2001).

Citizen Petitionersdo not pressthe Commissionto decidethe meritsof DirecTV’scomplaint
here. The merits of this specific complaint are properly resolved in its own proceeding. Rather,
Citizen Petitioners raise two antitrust concerns within the context of the proposed transactions.

First, the*geographicrationalization” proposedby Applicants will permit Applicants to shift
iN Demand contentfrom satellite delivered contentto terrestrial content deliveredviainternet proto-
col (IP). Inastroke, Applicantscantransformtheir programming fromsatellite delivered programing
subject to the program access rules to an “information service” exempt from any regulation. Such

actionwouldsubstantialy diminish thecompetitivenessof DBSand other potential competitors, such
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as telephone companies, in violation of Section 314°

Second, the concentration in the most lucrative DMAS, as well as the increased national
footprint of iIN Demand’s primary owners, represent a tipping point with regard to broadcast pro-
gramming. Certainly Time Warner and Comcast jointly control significant programming assets that
they can provide exclusively to iN Demand and deny any potential rival VOD provider. Asthe
Applicantslistintheir Application, TimeWarner and Comcast control extensivefilm libraries (MGM,
New Line, TimeWarner, etc.), music, cable programming, and TimeWarner broadcast programming.

Comcast and Time Warner have not yet, however, secured exclusive rights to VOD from
broadcast networks such as Disney, Viacom, and NBC Universal. With the regional and national
concentration acquired in this merger, however, Comcast and Time Warner will jointly posses
sufficient market power to requirethesestudiosto enter into exclusive deals. The ability of Comcast
and Time Warner not only to block VOD access to six (6) of thetop 10 DMAs (and 14 of the top
25 DMAS), but also to make VV OD rights an element to retransmission agreementsin these markets,
createsa substantial likelihood that the merger will significantly lessen competitionin theVideo On
Demand market and, by extension, in the MVPD market as awhole.

4, Personal Video Recorders(PVRs) and Other Consumer Electronic Devices

Aswith other aspectsof the merger, the national and regional concentrationof Comcast and

Time Warner post-transaction will create a dangerous level of market power with regard to PVRs

and other consumer electronicdevices, such as wireless routers, designed to be attached to cable or

®AsdiscussedinfrainPart 111, thisoutcomewouldalso frustrate the goals of the Communica-
tions Act and circumvent the Commission’ srulesin violation of public interest standard. See Ameri-
tech/SBC Order; General MotorsCorp., HughesElectronicsCorp. and The News Corporation, Ltd,,
19 FCCRcd 473 (2004).
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residential broadband services. See, e.g., Dawn C. Chmielewski, “Everyone LovesTiVo, But Will
It Survive?” San Jose Mercury News (February 25, 2005); May Wong, “TiVo's Troubles,” Fort
Worth Star Telegram, (April 28, 2004).

Asthe Rose Declaration shows, control of morethan 40% of the national cable market and,
inparticular, effectivemonopolycontrol withinthemost lucrative DM Asrepresentingmorethan 50%
of thenational population, effectively allow Comcast and TimeWarner to set thestandardsand terms
under which manufacturers will be allowed to attach devicesto cable networks. Asaconsequence,
competing services such as TiVo will find themsdves at a considerable disadvantage unless they
accede to whatever demands Comcast and Time Warner may have with regard to content control,
price, or associated services.

5. Residential Broadband

As a consequenceof therecent decision by the Supreme Court in NCTA v. Brand X Internet
Services, cable providersmay now freely block any content or service offered over cable broadband.
NCTAv. Brand X Internet Services, _ U.S. ___ , 125 S.Ct. 2688 (2005). Given theincreasein
national concentration,and enormousconcentrationin regional power thetransactionswould confer
upon the two largest cable broadband providers, the Commission must consider the possible anti-
competitive impacts in the residential broadband market and associated markets in voice over P,
streaming media, and broadband specific content.

That residential broadband and associated services constitutea separate product market, and
a potential competitor for both voice services and video services, is by now well established. The
Commission has clarified that where a transaction combines significant internet content with

ggnificant subscriber dominance, conditionsmandating openaccessand interoperability arenecessary
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to promote competition and protect the public interest. Time Warner/AOL Order. By contrast,
transactions which do not involve significant new combinations of content and services, but instead
merely extend the reach of an existing cable broadband provider, should be addressed in the context
of an industry rulemaking. Comcast Corp. and AT&T Corp., 17 FCCRcd 23,246 (2002).

While Citizen Petitionerscontinueto disputethewisdomof the Commission’ sdistinction, the
instant set of proposedtransactions giveriseto the same concernsthat led the Commissiontoimpose
conditions in the AOL Time Warner merger. The regional concentration created by these
transactions adds particular urgency to the anticompetitive concerns presented here.

Comcast and Time Warner are the nation’sdominant residential broadband providers. Time
Warner also operatesAOL, which is, by a significant margin, the nation’s largest dial up provider.
Increasing their national and regional concentrationwill permit themto block bothvoiceover I P pro-
viders, such as Vonage, and potential video programming rivals, such as TiV o/Netflix.

The combination of programming content raises the same concerns as in the Time
Warner/AOL Order with regard to the instant messaging. 16 FCCRcd at 6503-29. There, the
Commission determinedthat AOL TW' s dominant positionin instant messaging (IM), and its ability
and willingness to foreclose subscribers from competing IM services, required imposition of an
interoperability condition. Furthermore, the combination of content and broadband conduit required
imposition of an open access requirement. The same concerns apply with equal force to Time
Warner’s further extension of national and regional concentration. If the Commission permits the
transactions, it must impose interoperability conditions on VOIP and protection for rival video
content.

Comcadt, for its part, has added significant new content— notably the MGM film library and
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numerous national and regional cable channels. Asaresult, it now has the same incentive as Time
Warner to block rival content.

Both providers have an interest in blocking competing voice services and competing video
services, and have incentiveto control interactive programming offered over its systemsin the same
manner as describedinthe AOL TW merger. Theincreasein concentrationinthetop 25 DMAsadds
further power to this threat.

6. The Interactive Televison Market

The acquisition of Adelphiaby Comcast and Time Warner will have a significant impact on
competition and programmatic diversity in the interactive television market (ITV). Interactive
television, though ill nascent, promises to become increasingly important, covering a range of
servicesincluding personalizedtelevisonand digitally deliveredadvertising. Seee.g. SteveDonahue,
“ITV Times's Coming-No, Really,” Multichannel News (Apr. 4, 2005).

Through a variety of subsidiaries and investments, Comcast has positioned itself in this
market. For example, Comcast controls*“Double C Technologies’ (Cox Communications has ami-
nority investment). DoubleC controlsa number of interactive TV entities, including “TV Works.”
TV Workssoftwareprovides* advanced servicessuch as ElectronicProgram Guides, Personal Video

Recorders, VideoonDemand, | nteractiveAdvertising, Enhanced Programming, Portalsand Games.”’

TV Works, “Who We Are and What We Do,” available at http://www.metatv.comvabout/
index.php (last visited July 21, 2005); Comcast, “Double C Technologies, A Joint Venture of
Comcast and Cox, Completes Purchase of Liberate’s North American Business,” available at
http://www.cmcsk.convphoenix.zhtml?c =147565& p=irol-newsArticle& t=Regular& id=693206&
(last visited July 21, 2005). Comcast owns such channelsas*®The Golf Channel,” “The Outdoor Life
Network,” and G4 which recently acquired Tech TV, and the four Comcast SportsNets.
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Thisyear, Comcast’s Double C acquired the North American assets of Liberate, “aleading
provider of software for digital cable systems...Liberate's software enables cable operatorsto run
multiple services—including high-definitiontelevision, video on demand, and personal videorecord-
ers....” Comcast now controlskey “patentsand other intellectual property” developed by Liberate,
aswell as newly devel opedservicesdesignedto deliver “new digital cable productsand applications.®

On Jduly 13, 2005, Comcast acquired another leading interactive television technology
provider, Meta TV (which it now has folded into its “TV Works’ subsidiary). The acquisition
providesadditional clout for Comcast inawiderangeof interactiveapplications, including interactive
commerceand advertising. Meta TV’ s technologies will also be used as part of its “Guide Works
interactive program guide platform, a joint venture between Comcast and Gemstar-TV Guide
International .”®

Comcast also has financial stakes as part of its Comcast! nteractiveportfolio of companies -
inthel TV and broadband technologyfield. From “Extent Technologies’ (involved with Comcast’s
“Games on Demand” service) to “Visble World” (targeted interactive advertising that “powers

Comcast Spotlight AdTag and AdCopy products), Comcast is in a key position to influence the

8PR Newswire, “Liberate Announces Agreement for Sale of North American Business to
Double C Technologies, A Joint Ventureof Comcast and Cox,” avaliable at http://www.prnewswire.
convcgi-bin/stories.pl ZACCT=109& STORY =/www/story/01-10-2005/0002814892& EDATE=(last
visited July 21, 2005).

°See Comceast, “TV WorksAcquiresMetaT V; Company Will Continueto Developlnteractive
Applications for Digita Cable,” avalable at http://www.cmcsk.com/phoenix zhtml?c=
118591& p=irol-newsArticle& | D=729676& highlight=http://informitv.com/articles/2005/07/
13/comcastandcox/ (last visited July 21, 2005). News Corp. isthe largest shareholder of Gemstar.
News Corporation, “ Magazines and Inserts,” avallable at http://www.newscorp.con/ operations/
magazines.html
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evolution of both the ITV and broadband services market™

TimeWarner Venturesalso has an investment in Extent. It, too, hasaleading roleinthel TV
gpace, including a financia relationship with Liberty Media's “Open TV.” It recently (March 28,
2005) signed a“comprehensiveagreement” with I TV technology provider “Navic Networks.” The
ITV servicesTimeWarner offers, throughNavic, “addressable advertising and enhancedtelevision.™

As Comcast noteson itswebpagefor advertisers, “ Comcast isin the unique position of being
at the very heart of the nextwave of televison - how it is experienced by viewers and leveraged by
advertisers. The age of interactive television is here...the opportunities for advertisers are enor-
mous....For thefirst time ever, advertisers can combine the awarenesspower of televisonwith the
ROI capahility of theinternet.” Comcast’s" Spotlight” advertising servicestargetsboththetelevision
and broadband user.*?

The combination of these assets with the enhanced regional and national market power of
Comcast and Time Warner post transaction would place thesecompaniesin positionsof unchallenged
dominance in the interactive television market, and with the means to maintain that dominance
throughanticompetitivepractices. Theregional dominanceinthemost lucrative DMAS, those most

likely to contain early adopters and the most desirable customers, will provide Comcast and Time

19See Comcast Interactive, “Selected Investments From the CIC Portfolio,” available at
http://www.civentures.com/portfoliomain.htm(last visited July 21, 2005); “Navic NetworksSigns
Comprehensive Agreement with Time Warner Cable,” available at http://www.navic.tv/press/
20050329. html (last visited July 21, 2005).

"See also Time Warner Cable's I TV Brochure for its San Antonio System. Time Warner
Cable, “InteractiveTV,” available at http://www.timewarnercable.com/sanantonio/products/itv.html

12Gee Comcast Spotlight, “Interactive-Internet,” available at http://www.comcastspotlight.
com /sites/Default.aspx?pageid=7680& siteid=62& sub nav=4
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Warner with the ahility to forecloseany potential interactive TV competitor, and to extract conces-
sions from other interactive television or content service providers.

C. Potential Competition From DBS, Telephone Companies, Overbuildersor

Other Potential Sour cesRemainsL imitedand Cannot Prevent Abuseof M ar ket
Power .

In considering whether grant of the transactions would substantialy lessen competition
contrary to thedictatesof Section 314, the Commission should consider whether any other potential
competitor will mitigate the increase in national and regional market power created by the trans-
actions. A serious examination of the potential competitors demonstrates that, absent conditions,
they cannot hopeto provide substantial competitionto the enhanced market power of Comcast and
Time Warner.

In consideringwhether thetransaction may substantially lessen competition,the Commission
should be guided by the criteria set forth in the D.C. Circuit’s seminal en banc decision in United
Satesv. Microsoft, 253 F.3d 34 (D.C. Cir. 2001) (en banc). AstheMicrosoft court observed, apo-
tential competitor can only counter the market power of anincumbent if consumerscan easily switch
fromone product to another. 1d. at 51-54. Where switching productsimposes significant costson
consumers, where consumers cannot access the same suite of services with the substitute, or where
the potential competitorisstill nascent and thereforeunavailable to most consumers, barriersto entry
exist. Id.

Critically, wherean incumbent can profitably raise pricesabovethecompetitivelevel, existing
competitorsdo not effectively constrain monopoly power. 1d. Finaly, although adominant market
share does not, in and of itself, indicate market power, the presence of continued market share

combined with effectivebarriers to competition provides strong circumstantial evidence of market

-20-



power. Id.
1 DBS

The Commission and othershave toutedthe tremendousadvancesin DBS subscribership as
evidence of genuine competition from DBS in the MV PD market. Thegrowthin DBS subscribers
onitsown, however, doesnot prove that DBS provides competition to cable systems in generalor
to the Applicants in the relevant DMASs in particular. Microsoft at 51-54 (existence of alternate
operating systems and willingness of somevendorsto writeapplications for other operating systems
doesnot negatefinding of market power). Applying the Microsoft factors, it becomesclear that DBS
does not constrain the exercise of cable market power.

As shown in the attached chart prepared by the Buske Group, Attachment D hereto, cable
operators increased both their subscriber count and their basic revenue per subscriber between 2000
and 2004, despite raising basic cable prices faster than the average rate of inflation and despite
increasing rates of DBS subscribership.*® Indeed, only in the very few markets where a terrestrial
overbuilder exists, does a competitive price emerge — fully 15% below those markets where
competition comes only from DBS providers. See General Accounting Office, Issues Related To
Competition And Subscriber Rates In the Cable Industry, (2003). In the words of theMicrosoft
Court, Applicants and other cable operators can “profitably raise prices substantially above the
competitivelevel,” a definitive sign that competition does not exist in the market. Microsoft at 51.

The subscriber numbersfrom both cable servicesand DBS providersreinforcetheconclusion

3The Buske Group data comes from the National Cable Telecommunications Association
website. To theextent that Comcast and Time Warner, the largest and second largest cable operator
in the country, dispute the applicability of general industry data to this analysis, it lies with them to
submit the necessary datademonstratingthat somehowthetwo companies compromising nearly half
of the total cable market have suffered loses in revenue as a result of price increases.

-21-



that DBS does not compete with cable for cable customers in a way that would constrain the
Applicants from exercising their dominant positions nationally or in the top 25 DMAs. Although

DBS providers have gained subscribers, the cable industry, and Applicants in particular, have con-

tinued to enjoy steady growth, not the decline in customers one wouldnticipate if DBS competed
directly for cable customers. General Accounting Office, Direct Broadcast Satellite Subscribership

Has Grown Rapidly, But Varies Across Different Types of Markets (2005) (GAO 2005); Buske

Group Chart. Indeed, as the Commission itself recently reported, cable continues to maintain its
dominant positionin the MV PD market. 11" Annual Report on Competition in the MVPD Market,

20 FCC.2d 2755 (2005). If the Commission permitsthetransactions, Applicants would becomethe

dominant MV PD providerswithregardto either DBS competitor, or evenboth combined, withinthe

affected DMAs.

Finally, as confirmed by the most recent report of the General Accounting Office (GAO) on
cable and DBS competition, DBS providers face unique barriersto entry into the MVPD market —
particularly in the urban areas that comprisethetop DMAS. Substantial numbers of urban residents
cannot hopeto receive DBS because they lack a clear view of the southernsky, a physical necessity
for receiving DBS — particularly in those multiple dwelling units (MDUs) where Applicants have
executed exclusive contracts with building owners. GAO 2005 at 13-14.

In additionto these physical barriers, would-be DBS competitorsface artificial barriers. As
the GAO noted, DBS experiences the least growth in those communities where cable operators
providehigh speedinternet and other servicesunavailable to DBS. Id. at 11; cf. Microsoft (inability
to obtain similar services in non-Microsoft OS barrier to entry). Indeed, with the rise ofelectronic

commerce and automatic bill paying tied to one’'s email account, the need to change one’'s emall
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address has become as much a barrier to entry as the need to change one’s phone number prior to
number portability. Cf. Intermodel Number Portability, 18 FCC 2d. 23467 (2003). Switching costs
also include the investment of time and aggravation a subscriber must undergo to order DBS and
await installation.

Finaly, the Applicants themselves have created artificia barriers to competition. Comcast
and Time Warner refuseto provideDBS competitorswith competitiveaccessto theV OD program-
ming they offer ontheir iN Demand partnership. Comcast hasexploited the“terrestrial loophole” and
its ability to leverage market power over regional sports programming providers to deny DBS
competitors access to programming.

By any rational application of the Microsoft factors, DBS doesnot provideeffectivecompeti-
tionto Applicants. Accordingly, if the Commission permits Applicantsto achieve positionsof nation-
a and regional dominance via approval of the merger, the Commission cannot rationally expect
competitionfromDBS providersto constrain Applicants behavior. Grant of thetransfer applications
would therefore “substantially lessen competition” in violation of Section 314.

2. Terrestrial Overbuilders

As the GAO has previoudly noted, the presence of a terrestrial overbuilder in a local
franchising area does, in fact, restrain the Applicants and other cable operatorsfrom raising prices
within the competitive LFA above the competitivelevel. GAO 2003. In thisregard, overbuilders
could theoretically provide potential competition. The paucity of overbuilders, however, eliminates
this as a serious source of competition, particularly within the affected DMAS.

As the Microsoft court makes clear, because ability to raise prices profitably above the

competitive level is difficult to prove, the failure of potential competitors can be deduced from a
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combination of dominant market share and barriers to entry. Microsoft at 51.

Although terrestrial overbuilders do not face the same physical barriers as DBS providers,
they face a number of artificial barriers created by cable operators, particularly Comcast. Comcast
continues to deny overbuilders access to regional programming in the Philadelphia and Boston
markets. Overbuilders have repeatedly complained to the Commission of a host of anticompetitive
measures and barriers to entry, to which the Commission has consistently failed to respond.

Given these barriers and the Commission’s consistent failure to respond, it comes as no
surprise that, despite the passage of provisions designed to spur terrestrial overbuildersin both the
Cable Act of 1992 and the Telecommunications Act of 1996, even with billions of dollars of
investment in the late 1990s, competitionfrom overbuildershas failed to emerge. To the extent that
overbuildersremain active in the DM As affected by the proposedtransactions, their subscriber rates
remain relatively stagnant.

Nothingindicatesthat overbuildershave the potential to pull customersaway from Comcast
and Time Warner, particularly if the Commission enhancestheir regional and national market power.
Tothecontrary, as discussed at length above, the enhanced regional and national market power that
the proposedtransactions createwould allow Comcast and Time Warner to marginalize overbuilders
even further. It would therefore be arbitrary and capricious for the Commission to assume that
potential competitionfrom overbuilderscan constrain the exercise of Comcast’sand Time Warner’s
post-transaction market power.

3. Telephone Companies
Recently, V erizonand other telephonecompanies have announced plans to deploy fiber sys-

tems and provide residential video and data services that compete directly with cable incumbents,
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such as the Applicants. See e.g. Ledie Cauley, “ Cable, Phone Companies Duke It Out For
Customers,” USA Today (May 23, 2005); Jeffrey Gilbert, “Time Warner, SBC Take Battle Over
Cable TV Regulation Public,” HoustonChronicle (Apr. 28, 2005). These fiber build outs, although
launched with much fanfare, will take years to achieve and may never cometo fruition at al. In
addition, potential telephonecompetitorswill face the same enhanced market power and barriers to
entry asterrestrially overbuilders. Thisrenders potential competition from telephone companies far
too speculative for the Commission to conclude that Section 314 does not prohibit grant of the
Applications. Cf. Microsoft at 54 (potential that middleware provider could someday displace
Windowsoperating systemtoo speculativeto consider as potential competitor capable of restraining
market power).

D. PetitionersNeed Not Prove That The Merger Would Constitute An Antitrust
Violation to Trigger the Prohibition of Section 314.

In making these evaluations, the Commission need not meet the same burden of proof that
the government would need to meet in the context of a crimina antitrust action. To the contrary,
Section314 requiresthe Commissionto act prophylactically and reject any proposed licensetransfer
where “the effect thereof may be to substantially lessen competition or to restrain commerce.” 47
U.S.C. 8 314 (emphasis added). Thisis consistent with the longstanding Congressional policy to
protectthefreeflow of information necessary inademocracy by prohibiting concentrationsof market
power inthemass mediaand telecommunicationsmarkets. Turner Broadcasting Systemv. FCC, 520
U.S 180 (1997); 1992 Cable Act.

More importantly, Section 310(d) places the burden on theApplicants to demonstrate that

the transfer of licenses complies with the Communications Act and serves the public interest. 47
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U.S.C. § 310(d). Only where the evidence clearly demonstrates that the merger serves the public
interest may the Commission grant the transfer. |d. Where questions remain, theCommission must
either regject the Application outright or designate the matter for a hearing. EchoSar
Communications Corporation, 17 FCC2d. 20559 (2002)..

The evidence and analysis provided by Citizen Petitioners clearly demonstrates that by the
most conventional and conservativeanayss broadly acceptedby theantitrust agenciesand thecourts,
grant of the Applications would create a “highly concentrated” MVPD market and extremely
concentrated regional markets. This high concentration, given the nature and structure of the
industry, would further reenforcedominance of the Applicantsin the national markets, which would
thwart potential competition from ever emerging and reenforce monopsony control over related
product markets in violation of Section 314. Accordingly, the Commission must either deny the
Applications or designate the matter for hearing.

. GRANT OF THE APPLICATION RAISES GRAVE FIRST AMENDMENT CON-

CERNS WHICH REQUIRE THE COMMISSION TO REJECT OR CONDITION

THE TRANSACTIONS.

If the Commission somehow determines that the proposed transaction does not violate
Section 314 or any other provision of the Act, the Commission must continueto the next stage of its
public interest analysis. does the proposed transaction further the goals of the Communication Act
or, to the contrary, would grant of the application frustrate those goals.

In particular, the Commission has both a responsibility to prevent the concentration of the
mass media and the means of communicationin the hands of afew private corporations, and a duty
to foster diverse content and genuinely antagonistic sources of information. See e.g., Red Lion

Broadcasting Co. V. FCC, 395 U.S. 367 (1969). Asthe Supreme Court stated in TURNER I:
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[T]he potential for abuse of this private power over a central avenue of
communication cannot be overlooked. The Firss Amendment's command that
government not impede the freedomof speech doesnot disable the governmentfrom

taking steps to ensure that private interests not restrict, through physical control of

acritical pathway of communication, the free flow of information and ideas.
512 U.S. 622, 656 (1994). Accord Time Warner/AOL Order, supra.

Significantly, the Commission need not wait for the harms to occur beforeit takesactionto
promotediversity and prevent monopolizationof control. TimeWarner/AOL Order; Ameritech/SBC
Order. Indeed, wherefailure to act places the means of civic discourse at risk, the Commission has
aresponsihility to act prophylactically. Time Warner/AOL Order.

Asexplained at lengthin Part | and in the Rose Declaration, the proposedtransactions create
unhealthy concentrationsin both the broadband internet market, the cable programming market, and
the cable advertising market. Unless prevented, this concentration will alow Time Warner and
Comcast to excludefrom public considerationor inhibit discussion of positionsand perspectivesthat
they oppose for economic or ideological reasons.

Thediscussion whichfollowsdocumentsrepresentativeinstancesinwhich Comcast and Time
Warner have employed content-basedreasonsfor refusing to sell advertising onits cable systemsand
for content-based blocking of email originating from a politicaly-oriented web address. Citizen
Petitionerswish to emphasize that it doesnot matter whether these particular content-based actions
were aso viewpoint-based rather than viewpoint neutral. Nor doesit matter whether these actions
were judtifiable as the exercise of sound editorial discretion or as valid network management
measures. Rather, the purpose for presenting these representative examplesis to demonstrate that

Comcast and Time Warner already possess the power to interfere with politicaldiscourse, and that

grant of the Application with accompanying geographic concentration will aggravate this effect.
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TheCommissionhasaways, and quiteproperly, expressedastrong preferencefor addressing
threatstotheFirst Amendmentwithcontent-neutral, structural measuresrather than adopting policies
whichrequirethegovernmentto enter into the delicate area of making speech-based judgments. See
FCC v. NCCB, 436 U.S. 775, 801-02 (1978). Thus, Citizen Petitionerspresent these examples, of
which many more could be cited, for the purpose of arguing that it is contrary to the public interest
for theCommissionto allow Time Warner and Comcast to acquirefar morepreclusive market power
regiondly. In particular, the enhanced ability to influence public debate in 14 of the top 25 markets
inthe United States, including our nation’ sseat of government, would createan unconscionablerisk
to the First Amendment.

A. The Ability to Control Programming and Local Advertising Infringes the

Public’sFirst Amendment Right and Under minesthe CompellingGover nment
Purpose of Maintaining an Informed Elector ate.

InPart 1. A., Citizen Petitioners explained how the national and regional market powerthe
proposed transaction would give Comcast and Time Warner would allow Applicants to reduce
competitionand maintain market power. More importantly, however, the ability to control cable
advertising allows Comcast and Time Warner to excludeviewsand manipulate theelectorateto their
ideological and economic advantage.

Because Comcast and Time Warner already use their control over cable advertising to
prevent opposing or controversialpoints of view from reaching the public, the Commission cannot
smply dismiss this concern as idle speculation. Cf. Time Warner/AOL Order (past acts of dis-
crimination are important indicators as to the likelihood of future conduct with enhanced market
power). For example, Comcast and Time Warner rejected a political advertisements from SBC in

support of legidation beforethe Texaslegidature, whilerunning advertisementsfromtheTexas Cable
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and TelecommunicationsAssociationagainst thebills. Sanford Nowlin, “SBC Says Cable Comanies
Silencing It,” San Antonio Express News (April 27, 2005). Comcast refused to sell advertising time
in New Hampshire prior to the state primary because the buyer supported change ofthe marijuana
laws, while providing $50 Million worthof freead timeto opposemarijuana legalization or use. Russ
Baker, “ Strangling Public Debate,” TomPaine.Com (February 14, 2004). 1n 2003, Comcast refused
to sell advertising time during the President’ s State of the Union Addressto agroup opposedto the
use of military force to remove Sadaam Hussein, a focus of the President’s State of the Union
Address and the central political debate in the United States at that time “ Cable -TV Company
Rejects Antiwar Ads,” San Diego Union-Tribune, at A6 (Jan.29, 2003).

Congress and the Commission have long recognized the critical importance of political
advertisingincreating robust debateand fostering civic engagement. See, e.g., CBSv. DNC, 412 U.S.
94 (1973). The ability of citizens to communicatefreely with each other on the important issues of
the day goesto the heart of self government. Red Lion Broadcasting Co., supra., 395 U.S. at 390.
Creation of amonopoly media provider that heavily promotes one politicalview while suppressing
arival view violates the First Amendment and goes to the heart of the Communications Act.

By creating regional monopolies, the proposed transaction wouldeliminate critical avenues
of spreading a message within a DMA. In acompetitive DMA, if Comcast or Time Warner reject
an advertisement onan important political issue, subscribers of other cable operatorswithintheDMA
will still seetheadvertisement. InaDMA inwhich Comcast or Time Warner control nearly all cable
subscribers, no one will even know the advertisement existed.

The same concerns hold true for programming as for advertising. As an initial matter, the

public hasa“paramount” First Amendmentright to receiveinformation. Red Lion Broadcasting Co.,
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supra., 395 U.S. at 386-390. But, more importantly, the ability of Comcast or Time Warner to
accept or reject a programming network based on its perceived political orientationor willingnessto
address controversial subjects has a chilling effect that deprives the public of new perspectives and
idess.

B. TheCommissionM ust Consider thel mpact of the Transactionson thePublic's

“ Paramount” First Amendment Right to Diver se Programingand Free Speech
Over thelnternet.

The Supreme Court has lauded the internet for promoting a medium as “diverse as human
thought” in which speakerscan exploreany subject or expressany point of view. Renov. ACLU, 521
U.S. 844, 851 (1997). Unfortunately, as a consequence of the Commission’sCable Declaratory
Ruling and the Supreme Court’s recent decision in Brand X, cable companies may now block
exploration of any subject or expression of any point of view. Aswith advertising and programming,
theincrease in regional concentrationfrom the proposed transaction would give Comcast and Time
Warner unprecedented power to influence local or national politics.

Comcast’s recent actions blocking a political email, whether by accident or design, should
send aclarion call to the Commissionthat it cannot allow Applicants to exercise regional dominance
over residential broadband. Seee.g. David Swanson, “How Comcast CensorsPolitical Content,” Op
Ed News/After Downing Street (Jul. 17, 2005).

After Downing Street isan organization formed to publicize the so-called “Downing Street
Memos,” British government documents that political activists clam prove that President Bush
deliberately misled the American people to justify the invasion of Iraq. Through the use of the
website afterdowningstreet.org, After Downing Street organizes political events, and helps people

with like-minded views communicate and organize. After Downing Street uses the internet in no
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smdl part because its founders believe the “corporate media’ have suppressed coverage of the
Downing Street memosand stifled debateontheissue. Inshort, afterdowningstreet.org is precisely
the sort of internet “soap box” celebrated by the Supreme Court and the Commission as shining
examples of First Amendment freedom.

Unannounced, Comcast beganblocking any email which contained afterdowningstreet.org
in the body of the email. This had the effect of immediately cuttingoff After Downing Street from
all Comcast subscribers. Worse, because Comcast did not tell either itssubscribersor After Downing
Street that it had initiated a blocking policy, thefailure of After Downing Street to reach interested
listenerswent unnoticedfor nearly aweek. The block interfered with After Downing Street’ s efforts
to organize events for July 23", 2005, the third anniversary of the actual Downing Street memos.
See e.g. David Swanson, “How Comcast Censors Political Content,” Op Ed News/After Downing
Street (Jul. 17, 2005).

At every turn, Comcast delayed resolution of the problem, ultimatelyblaming the block on
an anti-spam measure deployed by a contractor, Symantec. Comcast claimed that Symantec had
received 46,000 complaints about After Downing Street, but refused to share any of thesewith After
Downing Street. Curioudly, after identifying the problem, Comcast refused to correct the problem
or put After Downing Street in contact with Symantec. Y et when After Downing Street contacted
Symantec independently, Symantec immediately removedtheblock. Seee.g. David Swanson, “How
Comcast Censors Political Content,” Op Ed News/After Downing Street (Jul. 17, 2005).

Whether Comcast deliberately blocked afterdowningstreet.org because it disagreed with its
politicsand its effortsto organizecitizens around a controversial political issue (adistinct possibility

in light of their advertising policy on issue ads involving Irag in 2003) or whether After Downing
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Street innocently ran afoul of Comcast’ seffortsto control unsolicited email doesnot matter. Rather,
the Commission must consider how it can permit the actions of a single company to stifle the free
flow of information and the course of civic engagement for huge segments of the population.

If the Commission permitsthe transactionsto go forward, the Commission should expect to
see amilar incidents that profoundly influence free expression and political organization in entire
DMAs, and for the majority of residential broadband subscribers in the country. Given the time
sensitive nature of political organizing and the increasing reliance of activists across the political
spectrumontheinternet asan organizing, educational, and fund-raising tool, the Commission smply
cannot taketherisk that the actions of one company — whether by accident or design— will havethe
effect of blocking public speakers from their willing listeners.

Applicants will no doubt arguethat the Commission should resolvetheseissuesin its general
rulemaking rather than in the context of this transaction. As discussed at length, however, the
economic and political importance of the affected DMAS, as well as the increase in concentration
withinthe DMAS, makes it imperative that the Commission addressthesetransaction-related issues
now. Asthe Commission observed in theTime Warner/AOL Order:

The Commission has astatutory duty to determinewhether the proposedtransaction

would serve the public interest, and may not approve it absent such a finding. We

cannot abdicate this duty on the basis of speculation that a future proceeding might

be able to remedy harms to the public interest that we believe would result from a

proposed merger.

Time Warner/AOL Order at 6582 (footnote omitted).
1. THETRANSACTIONFRUSTRATESTHE GOALSOF THE COMMUNICATIONS

ACT AND UNDERMINESTHE COMMISSION’'SABILITIES TO ENFORCE ITS

RULES.

Asthe fina step in evaluating whether theproposed transaction violates the public interest,
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the Commission must consider whether the merger will frustrate any of the goals of the
CommunicationsAct or rules or policies of the Commission. Time Warner/AOL Order. Inso doing,
the Commission will consider whether the proposed transaction promotesthe competitionin voice,
video and high speed information services the CableAct of 1992 and the Telecommunications Act
of 1996 intended to foster. Time Warner/AOL Order; Ameritech/SBC Order. If the proposal
violatesaCommissionruleor thwartsagoal of theCommunicationsAct, theCommission must either
deny the application or suitably condition the transactions to insure that the resulting ownership
structure will affirmatively promote the goals of the Act. Id.

A. The Proposed Transaction Violates the Commission’sHorizontal Owner ship
Limit.

AstheFCC itsalf explained in the recently released Further Notice of Proposed Rulemaking
in the Commission’s cable horizontal ownership proceeding, Section 11(f) of the 1992 Cable Act
requiresthe Commissionto adopt anumeric limit onthenumber of cable systemsan entity may “own,
or have an attributable interest in” based on the number of cable subscribers. 47 U.S.C. 8§ 533(f); In
re Commission’s Horizontal and Vertical Ownership Limits, Second Further Notice of Proposed
Rulemaking, MM Docket No. 92-264 (rel. May 17, 2005) (“Second FNPRM”). In 1999, the
Commission adopted new rules setting the limit at 30% of the total MVPD subscribers. The
Commissionalso modifieditsattributionrulesto insulatelimited partnershipsbetween cableoperators
that meet certain criteria. Attribution Order, 14 FCCRcd 19014, 191405 (1999). To protect what
the Commission considered the core concern of Section 613(f), competition in the video
programming market, the Commission prohibited insulation wherethelimited partnership sells video

programming to one of the partners orotherwiseinfluences the programming choices of oneof the
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partners. 1d.

In Time Warner Entertainment Co., L.P. v. U.S, 240 F.3d 1126 (D.C. Cir. 2001) (Time
Warner 11), a panel of the D.C. Circuit reversed and remanded the 30% limit as arbitrary and
capricious. Although the Time Warner Il Court generally affirmed the Commission’s attribution
rules, it reversed and remanded the “program sale provision” for an explanation of how the saleof
programming could allow onepartner to influence the programming decisions of another, giving rise
to an attributable interest. 1d. at 1133.

In the Second FNPRM, the Commission clarified that, because Time Warner 11 reversed and
remanded the horizontal ownershiplimit but did not vacatetherule, theruleremainsin effect and the
Commission must consider whether a proposedtransaction would violatetherule or giverise to the
harms Congress intended the rule to prevent. Second FNPRM at n.35. Although the Commission
did not explicitly statethat the“no sale” provision likewise remainsin force, the Commission’slogic
applies with equal force to the attribution rules as well asto the 30% limit*

Asdetailedin programaccesscomplaintsrecentlyfiled by DirecTV and Echostar, iN Demand
isalimited partnership in which Time Warner and Comcast both own equity. Both have the ability
to control or influence IN Demand’ s decisions on who to sell programming to, and on what terms.
Time Warner and Comcast both sell program content to iN Demand and buy programming from iN
Demand. Applicants therefore cannot insulate iIN Demand from the attribution rules.

The Commission must thereforeattribute Time Warner’ s systemsto Comcast and Comcast’s

1By contrast, the Commission affirmatively suspended the change eliminating the single
majority shareholder exception. Attribution Order, 19 FCCRcd at 19044-46.. Had the Commission
intendec to suspendthe “no sale” provision of the insulation criteria, it would have likewise explicitly
done so.

-34-



systems to Time Warner, placing both companies over the existing ownership limit even before the
gainsfromthetransactions. Because grant of the transaction would violate the horizontal ownership
limit, the Commission must deny the merger.

Evenwithout the attribution of Time Warner’s systems, Comcast may exceed the 30% limit
post-transaction. As noted in the Rose Declaration, Comcast provides numbers rounded to the
nearest thousand with no way to determinewhether this producesa significant undercount. Worse,
the post-transaction numbers for Comcast in several DMAs where Comcast acquires systemsfrom
Adelphiaor TimeWarner are smaller than the number of subscribers attributedto Adelphiaand Time
Warner pre-transaction. For example, in the Minneapolis-St. Paul DMA, Applicants state that, pre-
transaction, Time Warner has 202,472 subscribers and Comcast has 346,088 subscribers. But
Comcast reports that post-transaction it will have only539,088 subscribers, an unexplained loss of
approximately 9,000 subscribers.

Comcast may well have rational explanations for these anomalies, and its rounding
methodology may not significantly alter the national subscriber counts. Petitioners do not accuse
Comcast of any wrongdoingor intent to misead the Commission. Given Comcast’ s proximity to the
30% limit, however, it may well be that a more precise subscriber count would show that Comcast
post-transaction does in fact violate the limit.

B. The Transactions Will Stifle Both Existing Competition and Future
Competition in Video, Voice, and Networ k Attachments.

In evaluating theimpact of the merger, the Commission must consider the impact on future
competitionand emerging services. TimeWarner/AOL Order. In particular, wherethe Commission

finds that the transaction enhances either the incentive or the ability of Applicants to engagein anti-
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competitivepractices, the Commission has aresponshbility not merely to mitigatethepotential threat,
but to impose conditionsthat actively foster the competitionand mediadiversity that the 1992 Cable
Act and the TelecommunicationsAct seek to create. Asthe Commission explained at length in the
Time Warner/AOL Order:

In deciding whether thetransfer of control of the licenses and authorizationsat issue

here is in the public interest...we consider, inter alia, whether the merger would

interferewiththe policiesand objectivesof the CommunicationsAct. Several policies

and objectives are implicated by this merger. Firs, in enacting the

Telecommunications Act of 1996, Congress established a clear national policy that

competition leading to deregulation, rather than continued regulation of dominant

firms, shall bethepreferred meansfor protectingconsumers. Further, to promotethe

policies of the Communications Act, we may plan in advance of foreseeable events

instead of waiting to react to them. We may therefore examine and place conditions
onamerger to ensure that it will notimpede the development of future competition

but will, in fact, enhance competition.

Time Warner/AOL Order at 6611 (citations omitted).

Similarly, in the Ameritech/SBC Order, the Commission found that only by imposing
conditionsthat protected and fostered entry by potential future competitorsn voice services, high
speed internet, and other enhanced services would the transaction serve the public interest.
Ameritech/SBC Order.

Petitioners have explained at length in Part | how thetransaction will increase the incentive
and ability of Comcast and TimeWarner to prevent theemergenceof significant competitionin video,
voice, and broadband services, particularly with regard to non-facilities based competitorssuch as
V onage(voice)and TiVo/Netflix (video) that provideserviceviaaresidential broadband perspective.
Similarly, the transaction will greatly enhance the ability of Comcast in particular, or Comcast and

Time Warner jointly, to prevent competition between its own set-top box and PVR devices or

services and those of independent manufacturers.
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In additionto thegeneral preferencefor competition Congresscreatedin the 1992 and 1996
Acts, Congress has enacted specific statutory provisions to encourage the development of
competitionin independent programming and video services, 47 U.S.C. 8§ 532(c), set top boxesand
other network attachments 47 U.S.C. § 62.4A, and broadband services. 47 U.S.C. §230. In
particular, the 1996 Act sought to encouragevideo and voice competitionbetween cable companies
and telephone companies.

Even if the Commission finds that this enhanced market power does notrise to the level of
aviolation under Section 314, the enhanced ability of Comcast and Time Warner to frustrate the
emergenceof competitionthat Congress explicitly sought toencourageviolatesthe public interest.
I naccordancewith past precedent,the Commission must either deny themerger, designatethematter
for hearing, or impose conditionsthat actively foster the competition Congressintended. See Time
Warner/AOL Order; Ameritech/SBC Order.

C. Concentration in DMAsWill Frustrate the Transition to Digital Television.

The issue of the transition from analog to digital television has become the focus of a great
deal of Commission and Congressional energy. No rational individual can deny that encouraging a
speedy transition and return of analog spectrum to the public promotesthe public interest, whereas
transactions that would frustrate the transition clearly frustrate the will of Congress and harm the
public interest.

How cable operatorswill carry broadcastersfree over the air digital signals, and under what
terms, has become a key issue in the transition. So far, the Commission has generaly issued
regulatory solutions, requiring cable operatorsand broadcastersto “work it out” in themarket place.

If the Commission permits the transactionto go forward, the Commission will enhance the
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power of Comcast and TimeWarner to dictatemarket termsbased onincreasesin national subscriber
counts. More importantly, the creation of regional monopolies and monopsonies in DMAS,
particularly inthetop 25 DMAS, will haveadramatic impact uponthe negotiating power of licensees
withintheDMA.. Thisregional concentrationwill tip the balance of power within the affected DMAs
to Comcast and Time Warner respectively.

In an unregulated environment in which cable incumbents can dictate terms and freely deny
carriage to broadcast licensees, viewers suffer the greatest harm. As explained by Congress and
affirmed by the Supreme Court, local broadcasters provide a critical role in maintaining a diverse
media environment, fostering localism, and maintaining an informed and engaged citizenry. Turner
Broadcasting Systemv. FCC, supra., 512 U.S. 622. Furthermore, cable companies have maintained
they havetheright to downgradethedigital signal of broadcastersor placethedigital signal on higher
cost tiers, forcing subscribers to pay for what the governmentintendedthemto receivefor freefrom
local broadcast licensees. Although broadcasters have so far resisted these demands, the additional
regional and national market power of Comcast and Time Warner post-transactionmay forcethem
toconcede. At theleast, the changein status quo will further delay the digital transition by increasing
the conflict between broadcasters and cable operators.

The Commission has a responsibility to protect the viewers of local television, the intended
beneficiaries of thedigital transition. Because grant of the merger would leave viewers at the mercy
of regional monopolistscapable of charging monopoly rents for free over the air programming,the
Commission must either deny the merger or impose conditions that will neutralize the ability of
Applicants to leverage their increased market power to their advantage.

V. IFTHECOMMISSION NEVERTHELESSAPPROVESTHE TRANSACTIONS, IT
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MUST IMPOSE STRICT CONDITIONS.

I n accordancewith Section 309 and 310(d) of the Act, wherePetitionershave raised serious
guestionsof fact with regard to whether the merger servesthe public interest, the Commission must
deny themerger or designatethe matter for hearing. EchoStar/DirecTV Order. Generally, however,
the Commission prefersto impose conditionsthat both prevent the predicted harms and furtherthe
public interest goals of the Communications Act. TimeWarner/AOL Order; Ameritech/SBC Order.

Giventheextraordinary levelsof concentrationcreated by themerger, thenumber of markets
affected, the Applicants history of leveragingtheir market powerto maintain market power, suppress
competition, and control theflow of informationto the public, Petitionershave grave doubtsthat any
set of conditions can adequately protect the public interest. Furthermore, because the pattern of
system swaps shows that Applicants have entered into this transaction for the express purpose of
enhancing their market power, theCommission must designremediesthat Applicants cannot frustrate
over time.

Nevertheless, because the Commission has a strong preferencefor imposing remediesrather
than denying an application or designating the application for hearing, Petitioners propose the
following remedies. Thislist of remediesis by no means exhaustive, nor does it purport to address
al the harms that will arise if the Commission permits the transactions to go forward.”> Citizen
Petitioners failure to proposearemedy, however, doesnot give the Applicants carte blancheto do
their worst. Rather, it lies with the Commission, as the expert agency and protector of the public

interest, to provide adequate remedies that address the harms identified by Citizen Petitioners and

®For example, Citizen Petitioners have no proposal at this time as to how to address the
digital transition issues. This does not relieve the Commission of its obligation to address those
concerns should it approve the transactions.
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others.
A. Remedies Must Address Foreseeable Harms, Promote the Goals of the
Communication Act,and Remain Sufficiently Flexibleto AddressFutureHar ms
That May Arise.

As the Commission has acknowledged, transactions involving the nation’s media and
telecommunicationsinfrastructure must consider not only likely short term affects, but likely long
termeffectsaswell. Ameritech/SBC Order at 14,739 (limited short term effects may have dramatic
impacts over the long term). Because the merger creates levels of concentration never previously
seen in these markets, and because the Applicants have a lengthy history of frustrating pro-
competitive policies of Congress and the Commission, any merger conditions must have sufficient
flexibility to respondto market redlities as they unfold. Moreover, the Commission must emphasize
that it intends these remedies to effectuate the goals of the Act and serve the public interest, and
shouldthereforebeinterpretedasimposing broad rather than narrow obligations, and retainingtothe
Commission thefull scopeof itsregulatory and enforcement powers. In particular, the Commission
should reservetheright to impose stricter remediesin the event circumstances makeit clear that the

harms the remedies seek to avert have nevertheless come to pass.

1 Complaint Processes Must Be Swift, Enforcement Effective, And
Retaliation Against Complainants Punished.

The Commission must address the issues that have traditionally frustrated those that have
relied upon the Commission’s remedies to protect the public interest.

First, the Commission must commit to resolving complaints quickly. The clichethat “justice
delayed is justice denied” applies with particular force in rapidly changing and evolving

telecommunicationsand mediamarkets. To allow complaintsto languish over time makesamockery
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of the Commission’sprocesses. The sad examples of the now three-year old complaint of Texas.net
against AOL Time Warner for violation of a condition of theAOL Time Warner merger order, and
the pending complaint by broadcast network affiliates against abusive practicesthat the Commission
hasrepeatedly promisedto resolve*” expeditiously,” do morethan punishthecomplainants. They also
dissuade complainants from coming forward and vitiate the protection the condition purportedly
offers.

I n the same vein, the Commission must impose effective enforcement measures. |f sanctions
or fines remain low enoughto becomemerely a*“cost of doing business,” the protectionsoffered by
merger conditions will mean little.

Finaly, the Commission must punish Applicants if they retaliate against complainants —
regardless of whether the complainant ultimately prevails. The complaint process depends upon the
willingness of complainantsto comeforward. If complainants can “win the battle but lose the war,”
prevalling in a complaint but suffering for coming forward, the remedies will become paper
monumentsto the Commission’ shypocracy and an epitaphfor theFirst Amendmentand competition.

B. The Commission Must Impose a Fixed Rate for Leased Access.

Asaninitial remedytotheability of Applicantsto control the cable programming market, the
Commission should require applicants to offer leased access at a set rate, designed to promote
competition rather than to compensate Applicants for carraige.

Leased access has existed since Congress explicitly authorized it in 1984 in response to the
Supreme Court’s decision in FCC v. Midwest Video Corp. that the Commission lacked authority
under its ancillary powersto impose acommoncarriage-like regime on cable broadcasters. FCC v.

Midwest Video Corp., 440 U.S. 689 (1979). Although Congressintended leased accessto promote
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diverse programming, substantial use of leased accessfailed to occur. Aspart of therevisonsto the
Cable Act in 1992, Congress determined that cable operators had both incentive and ability to
frustrate leased access and prefer their own programming. 47 U.S.C. § 521 note (a)(5).

In 1992, Congressrevised the leased access regime as a means of promoting competitionin
thevideo programming market in additionto furthering thepublic’ s First Amendmentright todiverse
programming. ValueVision International Inc. v. FCC, 149 F.3d 1204 (D.C. Cir. 1998). Congress
mandated that the Commission create a fixed price regime and complaint processin the expectation
that video programmers would take advantage of this method of reaching viewers.

Unfortunately, the Commission proved far more solicitous of cable system operatorsthan of
the public’'s right to a diverse and competitive video programming market. The Commission
interpreted the statute’'s command that the regulatory regime not “harm the system operator” as
requiring both full compensationfor any potential cost or risk that leased access might somehow cost
operatorssubscribers and agenerousprofit aswell. 1d. Unsurprisingly, few independent programers
found leased access affordable.

Nothing preventsthe Commission, however, from shaping aleased access remedy to negate
the enhanced market power of Applicants. In shaping thisremedy, the Commission would set afixed
price designedto actively foster the emergence of independent programming. Cf. Ameritech/SBC
Order (designing uniqueinterconnectionand rate agreementsto supplement existing comprehensive
statutory and regulatory schemein order to actively encourage competition). Specifically, because
the Commission would designthis conditionexplicitly to counter the enhanced national and regional
market power created by the transaction, the Commission would have no obligatiorto ensure that

the price of access compensated Applicants for their costs.
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C. The Commission Should Extend the Program Access Rules to VOD, Even If
Offered Terrestrially or asan IP Service, and Must Prohibit Applicants From
Enteringinto Contractswith Programmer sor Inter net Content Provider sT hat
Prevent Competitorsfrom Accessing Such Competitive Programming

The Commission has pending beforeit the programaccesscomplaint of DirecTV withregard
to VOD programming services. Even if the Commission finds in DirecTV’ sfavor, the merger will
enhance the Applicants ability to shift VOD programming to terrestrial delivery, exploiting the
“terrestrial loophole” and avoiding any Commission judgment. Alternatively, Applicants could shift
delivery of VOD to a systemrelying ontheinternet protocol, relying onthe Commission’ stentative
conclusioninthel P enabled services proceedingthat such video offerings are “information services’
and exempt from program access.

The Commission must therefore impose amerger condition on Applicants, as the principal
operatorsof IN Demand, that requires them to make VOD programming available to competitors
under the program access rules regardless of the nature of the programming or the manner of
delivery. Furthermore, to protect programmers and potential MV PD rivals, the Commission must
prohibit Applicants, through iN Demand, from requiring programmers to enter into exclusive
contracts (whether exclusive in perpetuity or exclusive for some period of time) or requiring
programmers to offer equity as a condition of carriage.

Similarly, because of the enhanced position applicants will enjoy as aresult of the merger in
the broadband market, the Commission must impose similar conditions on Applicants and their iN
Demand partnership from imposing exclusivity or equity as aconditionof providing games or other

interactive services.

D. The Commission Must Require Applicants To Use Open Standards That
Promote Interoper ability For Devices Attached To Their Networks.
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Although the Commission aready has proceedingsdesigned to implement the set top box
interoperability requirement of the 1996 Act, that proceeding has remained endlessly delayed. Asa
result, consumershave beendeniedboththelower costsinteroperability and competitionachieveand
the innovation new providers bring to devices.

Because the enhanced market power of Applicants will allow them to set standards for
devices, control available features, and generally exert control over the price and capabilities of any
device subscribers may wish to attach to the network, the Commission must impose a condition
similar to that imposed by the famous Carterphone Decision on the monopoly telephone provider.
In the Matter of Use of Carterphone Device in Message Toll Telephone Service, 13 FCC.2d 430
(1967). Inaddition, Applicants must be required to use open standards for connectionsand facilitate
interoperability of devices.

As the Commission well knows, giving subscribers the ability to attach any device to the
telephone network did more than lower the price of telephones. The innovation and competition
created by the network attachment rules brought revolutionary devices like the fax machine that
literally altered the way Americans communicate and conduct commerce. Most importantly, the
freedomto connect,combinedwith commoncarriage obligations, madepossiblethedevelopmentand
broad adoption of the internet. As aremedy to the enhanced market power othe Applicants, the
right to connect devices to the network has a proven track record of promotinthe public interest.

E. The Commission Should Impose An Open Access Provision Similar to That

Imposed in AOL Time Warner or, in the Alternative, a “ Network Neutrality”
and Interoperability Requirement.

The casefor extendingthe AOL Time Warner openaccess provisonsto Comcast isfar more

compelling now than whenthe Commissionimposed openaccessprovisionsfiveyearsago. Contrary
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to continued representations by Comcast and other cable operators, Applicants never entered into
voluntary agreements with rival 1SPs to provide interconnection. Indeed, in the wake of the
Commission’ sdecisionintheComcast/AT& T Order permitting cable operatorsto enter into blatantly
anti-competitivecontractsand thefreedomto discriminate grantedin the Cable ModemDeclaratory
Ruling, Applicants and other cable operatorshave not even pretendedto negotiatewith independent

| SPs outside the requirementsof the Time Warner/AOL Order merger conditions. In the Matter of
Applications for Consent to the Transfer of Control of Licenses from Comcast Corp. And AT&T
Corp., Transferors, To AT&T Comcast Corp., Transferee, 17 FCCRcd, 23,246 (2002).

Further, as discussed above, Comcast has adready demonstrated an ability, whether by
accident or design, to interfere with political speech solely on the basis of its content. When the
Commission imposed the Time Warner/AOL Order condition, it accepted the assurances of cable
operatorsthat they had no intention of interfering with political speech. It cannot possibly accept
such assurances today given the Applicants history of excluding advertising content and email onthe
basis of content.

This does not mean that the terms of the Time Warner/AOL Order open access condition
provide sufficient protection. To the contrary, the Commission must carefully evaluate how the
conditionhasworkedin therea world, and should design an openaccess conditionthat remediesany
existing flaws.

If the Commission does not impose an open access obligation, it must impose gorohibition
on content discrimination and a prohibition oninterferencewithriva video or voice services offered
viabroadband —sometimesreferredto as“net neutrality.” Cf. TimeWarner/AOL Order (openaccess

requirement provides sufficient competition that Commission need not impose additional net
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neutrality condition).

F. The Commission Should Require A General Complaint Process to Remedy
Anticompetitive Acts Or Discrimination Based On Content.

As afind precaution, the Commission should establish an expedited complaint process to
resolveanticompetitiveconduct or abuse of market power to excludepolitical viewsor controversial
ideas from public exposure. Thiswould allow subscribers or rival providers of service to challenge
a host of anticompetitive conduct such as requiring subscribers to subscribe to cable services in
addition to broadband, effectively precluding subscribers from using rival video services. See, e.g,
Christopher Stern, “ Comcast Bundlesinternet, TV to Keep Customers,” Washington Post, March
26, 2003. Similarly, such a complaint process would prohibit Applicants from rejecting advertise-
ments for competing servcies.

Most importantly, such acomplaint processwould prevent Comcast and Time Warner from
becoming arbiters of what ideas may or may not reach cable viewers. No right is more fundamental
to the continued health of our democracy, no government purpose more compelling, than protecting
theright of peopleto speak and hear information fromadiversity of sourceswith mediationby athird
party. Such censorship is as odiouswhen conductedby a private party as when conducted directly

by the government. Red Lion Broadcasting Co., supra., 395 U.S. at 390.
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CONCLUSION
WHEREFORE, Citizen Petitionersask that the Commission dismiss the Applicationsfor Transfer or
designate them for hearing, that it impose the requested conditions in the event that the Applications are
granted, and that it afford all such other relief as may be just and proper.

Respectfully submitted,
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Jennifer Scher Andrew Jay Schwartzman
Southwestern University Law School Media Access Project
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Syracuse University College of Law Washington, DC 20006
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Counsdl for Citizen Petitioners

July 21, 2005
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DECLARATION OF BEN SCOTT

My names is Ben Soott. [ am Policy Director of Free Press.

Free Press is a national nonpartisan organization working to increase informed public
participation in crucial media policy debates, and to generate policies that will produce a
more competitive and public interest-oriented media system with a strong nonprofit and
noncommercial sector,

Members of Free Press reside in communities presently served by Comcast, Time-Warner
and Adelphia cable systems, and manv are subscribers o their services.

I am familizr with the contents of the foregoing Petition to Deny. The factual assertions

made in the petition are true 1o the best of my knowledge and belief

I declare under penalty of perjury that the foregoing 1s true and sorrect.
Executed on July 21, 2005.

Ben v
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Citizen Petitioner s

Free Press: Free Pressis a national nonpartisan organization working to increase informed public
participation in crucial media policy debates, and to generate policies that will produce a more
competitive and public interest-oriented media system with a strong nonprofit and noncommercial
sector. http://www.freepress.net

Center for Creative Voicesin Media: The Center for Creative Voices in Mediais a nonprofit
501(c)(3) organization dedicated to preserving in America’ s media for the original, independent,
and diverse creative voices that enrich our nation’s culture and safeguard its democracy. CCVM’s
Board of Advisorsis made up of numerous winners of Oscars, Emmys, Tonys, Peabodys, and
other awards for creative excellence, including Warren Beatty, Peggy Charren, Blake Edwards,
Tom Fantana, Sissy Spacek, Sander Vanocur, and Martin Kaplan. http://www.creativevoices.us

Office of Communication of the United Church of Christ, Inc.: UCC is a nonprofit
corporation, charged by the Church’s Executive Council to conduct a ministry in media advocacy
to ensure that historically marginalized communities (women, people of color, low income
groups, and linguistic minorities) have access to the public airwaves. The United Church of Christ
has 1.4 million members and nearly 6,000 congregations. It has congregationsin every state and
in Puerto Rico. http://www.ucc.org/ocinc

The U.S. Public Interest Research Group: U.S. PIRG serves as the national advocacy office for
state PIRGs, which are nonprofit, nonpartisan advocacy groups with members around the
country. The state PIRGs have a long history of promoting a competitive and democratic media
system that serves the needs of consumers and citizens. http://www.uspirg.org

Center for Digital Democracy: CDD is a nonprofit public interest organization committed to
preserving the openness and diversity of the Internet in the broadband era, and to realizing the full
potential of digital communications through the development and encouragement of
noncommercial, public interest content, programming and services.
http://www.democraticmedia.org

CCTV Center for Media & Democracy: CCTV Center for Media & Democracy was founded
in 1984 to advance public access to cable television and telecommunications. CCTV operates
Channel 17/Town Meeting Television, CyberSkills/Vermont, and CCTV Productionsin
Burlington, Vermont. http://www.cctv.org

Media Alliance: Media Alliance is a 29-year-old media resource and advocacy center for media
workers, non-profit organizations, and social justice activists. Our mission is excellence, ethics,
diversity, and accountability in a aspects of the media in the interests of peace, justice, and social
responsibility. http://www.media-alliance.org

National Hispanic M edia Coalition: The NHMC is a nonprofit coalition of Hispanic-American
organizations that have joined together to address a variety of mediarelated issues that affect the
Hispanic-American community across the nation. http://www.nhmc.org

Benton Foundation: The mission of the Benton Foundation isto articulate a public interest
vision for the digital age and to demonstrate the value of communications for solving socia
problems. http://www.benton.org

Reclaim the M edia: Based in the Northwest, Reclaim the Media advocates for a free and diverse
press, community access to communications tools and technology, and media policy that serves
the public interest. The group envisions an authentic, just democracy characterized by media
systems that inform and empower citizens, reflect our diverse cultures, and secure
communications rights for all. http:reclaimthemedia.org
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DECLARATION OF DR. GREGORY ROSE ON
ANTICOMPETITIVE IMPACTS OF PROPOSED TRANSACTIONS
BETWEEN COMCAST, TIME WARNER, AND ADELPHIA
M B Docket No. 05-192

My nameis Dr. Gregory Rose. | am an independent consultant working with
Media Access Project on matters pertaining to the proposed transaction between
Comcast, Time Warner, and Adelphia.

SUMMARY

The transactions by which Comcast Corporation and Time Warner, Inc., acquire
assets of Adelphia Communications Corporation and swap assets already held by
Comcast or Time Warner by the most conventional and uncontroversial measure, the
Herfindahl-Hirschman Index (HHI), produces an unacceptably dangerous degree of
increased market concentration and geographic clustering and regulators must take steps
to prevent this serious reduction of competition in the MVPD market.

This conventional analysis, however, understates the scope of the anti-competitive
impacts of the merger. The merger creates unprecedented concentration in 6 of the top
10 designated market areas (DMAs), DMAs which include the financial and political
capitals of the country and covering 30% of the nation’s population, allowing Comcast
and Time Warner to control the national markets through their power to exclude vendors
from the most important regional markets. Even when the analysis includes the top 25
DMASs, reducing the number of effected DMAS from 14 out of 25 rather than six out of
ten, the increase in regional concentration in DMAS covering approximately 50% of the
population are sufficient to trigger network effects that give Comcast and Time Warner
the power to set terms for national markets in video programming. In addition, the two

companies will have the de facto power to set standards for consumer electronics or



services that use cable lines or rely on cable broadband. These markets include cable
services such as video on demand (VOD), consumer electronic attachments such as
personal video recorders (PVRs), and potential voice and video competitors dependent on
access to consumer homes by broadband, such as voice over IP (VOIP) and streaming
media. In addition, Comcast and Time Warner would exercise extensive control over the
local cable programming advertising market, to the extent this market is distinguishable
from other forms of local media advertising.

Finally, comparison of data purchased from Nielsen and calculations based on the
numbers provided by Comcast, Time Warner, and Adelphia suggest that Comcast has
“rounded” its final subscriber numbers to the nearest 1000. It isimpossible to determine
from the data presented whether more accurate figures would further increase the
outcome of the HHI calculations or would cause Comcast’s final subscriber numbers to
exceed the Commission’s 30% subscriber limit." Federal regulators may therefore wish
to seek more specific numbers to assist in these calculations.

l. CONVENTIONAL ANALYSIS DEMONSTRATES THAT THE
MERGER PRODUCES DANGEROUS LEVELS OF CONCEN-
TRATION IN THE MVPD MARKET AND MARKETS UNIQUELY
DEPENDENT ON CABLE SYSTEMS.

The Herfindahl-Hirschman Index (HHI) has long been the benchmark by which
the U.S. Department of Justice determines whether to approve or oppose mergers and

acquisitions. It is calculated by sguaring the market share of each firm competing in the

market and then summing the resulting numbers, thus:

! See In re The Commission’s Cable Horizontal and Vertical Ownership Limits, Second
Further Notice of Proposed Rulemaking, MM Docket No. 92-264 (rel. May 17, 2005) at
n.35.



n

HHI=S  s?
i=1

wherei is the individual market actor, n isthe total number of actors in the market, and s
is the market share of each actor. The U.S. Department of Justice and the Federa Trade
Commission evaluate HHIs in the following terms:
The Agency divides the spectrum of market concentration as measured by the HHI into
three regions that can be broadly characterized as unconcentrated (HHI below 1000),
moderately concentrated (HHI between 1000 and 1800), and highly concentrated (HHI
above 1800).?

While there may be questions about whether the HHI fully operationalizes the
concept of market power, any doubts pertaining to the HHI revolve around its tendency
to understate the presence of deleterious market concentration and power.® In other

words, reliance on HHI provides a conservative estimation of market power.

Accordingly, when an HHI calculation indicates that a transaction will create a highly

2 U.S. Government, Department of Justice and the Federal Trade Commision, Horizontal
Merger Guidelines, 1.5,
http://www.usdoj.gov/atr/public/guidelines/horiz_book/hmgl.html

% For a survey of the issues involved in evaluating the HHI’s tendency to understate
market power and the adequacy of its operationalization of this important concept see
M.A. Adelman, "The Measurement of Industrial Concentration,"” Review of Economics
and Satistics 33 (1951), 269-296; T.F. Bresnahan, "Empirical studies of industries with
market power,"” in R. Schmalensee and R.D. Wilig, eds., Handbook of Industrial
Organization (1989), 11, 1012-1055; K.G. Cowling, "On the theoretical specification of
industrial structure performance relationships,” European Economic Review 8 (1976), 1-
14; S.\W. Davies, "Choosing between Concentration Indices. The 1so-Concentration
Curve," Econometrica 46 (1979), 67-75; M. Hal and N. Tideman, "Measures of
Concentration,” American Satistical Association Journal (1967), 162-168; J. Kwoka,
"The Herfindahl Index in Theory and Practice,” Antitrust Bulletin 30 (1985), 915-947;
S.A. Rhoades, "Market share inequality, the HHI, and other measures of the firm
composition of a market," Review of Industrial Organization 10 (1995), 657-674; and
A.P. White, "A Note on Market Structure Measures and the Characteristics of the
Markets that they Measure," Southern Economic Journal (1982), 542-549.



concentrated market, policymakers should consider the projection a floor, not a ceiling,
on the likely anticompetitive effects of the merger.

A. Calculation of HHIs For This Analysis.

Figure 1 provides HHIs for both the national MVPD market and for the markets
of the top twenty-five DMAs. These HHIs were computed using a pre-transaction report
of cable and DBS subscriptions nationally and by DMA obtained from Nielsen Media
Research, and the estimated post-transaction cable subscriptions provided by counsel for
Time Warner, Inc,, to the Federal Communications Commission.”

The HHIs were calculated, one with DBS subscriptions for the MV PD market and
one excluding DBS subscriptions for the cable market only. Consideration of HHIs
excluding DBS subscribers is useful for the following reasons. First, some markets, such
as the market for consumer set-top boxes, are exclusively cable markets. Second, and
more importantly, the ability of DBS to provide significant competition to cable remains
in question.

Although the Federa Communications Commission has included DBS
subscribers in its ownership calculations since 1999, and the cable industry has long
argued that DBS providers are significant competitive actors in the cable market, this
claim appears to be unfounded. The patterns of DBS subscription (e.g., DBS tends to be
a major actor only in markets which cable providers underservice) and the fact that the

presence of DBS providers has no significant effect on the price of cable service in

* Letter of Arthur H. Harding to Marlene H. Dortch, Secretary, Federal Communications
Commission, MB Docket No. 05-192 (June 21, 2005), and Nielsen Media Research,
Competitive Tracking Report, 1st Quarter, 2005.



markets where both cable and DBS MVPD providers are present argues against the
likelihood of DBS serving as a competitive product.”

Severa other factors buttress the conclusion that DBS does not provide a
competitive product to cable, particularly in the top 10 DMAs. First, as noted in the
GAO report, many residents of urban areas are physically incapable of receiving DBS
signals for a variety of reasons. Second, DBS growth rates drop dramatically where cable
providers include broadband internet or other advanced services in their offering,
suggesting that consumers, for whatever reason, do not find DBS competitive because
DBS providers cannot provide such services. Third, as demonstrated in a study
submitted conducted by the America Channel, no new, independent programming
network has succeeded based exclusively on DBS distribution. To the contrary, surviva
of new programming networks requires carriage by either the largest cable operator
(Comcast) or the second largest (Time Warner), preferably both.

Nevertheless, HHIs were calculated including DBS subscription data specifically
to show that, even granting the most favorable assumptions advocated by the cable
industry, the Comcast/Time Warner/Adelphia transactions increase HHIs in the national
and DMA markets significantly, indicating that an unacceptable level of market

concentration is produced by these transactions.

® See United States, General Accounting Office, “Telecommunications: Direct
Broadcast Satellite Subscribership Has Grown Rapidly, but Varies across Different Types
of Markets,” GAO-05-257 (April 2005), describing patternsin DBS adoption.



B. The Most Conservative Results of the HHI Analysis
Demonstrate A Dangerous Increase In Concentration.

By the standard traditionaly relied upon by the Department of Justice for
approva of or opposition to mergers and acquisitions these transactions increase the
national HHI for the MPVD market to 1910.78 and for the cable market to 2108.41, an
increase of 13.5% and 15.8%, respectively. According to the Department of Justice
guidelines, an HHI of 1,800 or greater denotes a concentrated market. A merger which
produces an increase in excess of 1,800 is therefore substantially likely to lessen
competition and must be denied or conditioned under the antitrust laws.

Furthermore, the proposed transactions produce enormous regiond
concentrations. In the top 10 DMAS,® (see Fig. 2) the transactions create a mean HHI
increase of 10.5% in the MVPD market and 14.3% in the cable market. In the top 25
DMAs,” the transactions create a mean HHI increase of 10.38% in the MV PD market and
13.1% in the cable market .

In brief, under the generally accepted standards promulgated by the Department
of Justice, these transactions call out for regulatory prohibition to prevent a completely
unacceptable level of national and regional market concentration which considerably

increases the market power of the two aready dominant actors in the market.

® Six of the top 10 DMAs are significantly affected by the proposed transactions.

7 14 of the top 25 DMAs are affected by the proposed transactions.

8 Interestingly, the mean HHI for affected DMAs, for the MVPD market, is 4923.61,
while that for DMAs not affected by the transactions is 4271.84 (the figures for the cable
market are 6840.35 and 7245.72, respectively). This suggests a very high overall level of
market concentration in the cable market which these transactions only worsen.



. THE IMPACTS OF THE REGIONAL CONCENTRATIONS
SUBSTANTIAL INCREASE THE ANTICOMPETITIVE NATURE OF
THE MERGER.

The cable industry has long sought to dismiss the practice of increasing
concentration in DMAS (“clustering”) as having no overall effect on the national markets
(other than to increase cable operator efficiency and, presumably, enable cable operators
to lower prices and provide better services). The cable industry also claims that such
regional concentration produces no relevant change in the concentration at point of sale,
eliminating the need to consider concentration in local markets (a practice common in
other mergers).

This ignores the importance of the highest ranking DMAS, as demonstrated by the
deployment strategies of the most successful cable operators. Dominance in the top
twenty-five DMAS carries with it dominance in the principal national advertising markets
as well as the ahility to cultivate relationships and to establish standards which have
consequences for domination of national markets.

The top twenty-five DMASs account for a disproportionate percentage of U.S.
population, industry, and commerce. 44.99% of the U.S. population resides in the top
twenty-five DMAS, 55.01% in the remaining 185 DMAS. There are 31,573,320 cable
subscriptions (49.74%) in the top twenty-five DMAs, 31,900,621 (50.26%) in the
remaining 185 DMAs. An advertiser wishing to reach as many potential consumers as
there are on the top-twenty-five DMAs would have to advertise in nearly 7.4 times more
DMAs.

As a conseguence of the ability to foreclose these population centers, dominance

of the top 25 DMAs provides an ability to control the MVPD programming market in a



manner not conveyed by focus on the national HHI. A programmer assured of carriage in
the top markets by the dominant MVPD can attract advertisers, both national and
regional. A programmer foreclosed from these markets cannot, even with carriage on
DBS systems and in other DMAs. The failure of any independent network to succeed
solely on the basis of DBS carriage demonstrates this point.

Similarly, given the dominance of cable broadband in the residential market,
increased concentration in the top 25 DMASs creates the ability for Time Warner and
Comcast to significantly impair the development of potentially competing internet-based
services, such as voice over IP or streaming media. Dominance in the top DMAS, and the
ability to foreclose such valuable customers also creates a concern that Time Warner and
Comcast, by virtue of their enhanced control of the most lucrative markets, could exact
revenues from providers of unrelated internet services as a cost of reaching the most
desirable subscribers.

Finally, a provider which dominates the most populous and lucrative DMASs is in
a position to set technical standards for the industry nationally and to gain competitive
advantage from being the standard-setter. In particular, providers dominant in the top 25
DMAs can impose conditions for connectivity that disadvantage those providing
competing services.

In addition to these fairly straightforward consequences of concentration in the
most lucrative DMAS, permitting the transaction to go forward creates a more subtle risk
to competition which is not entirely operationalized in the national HHI. The
overwhelming majority of mgjor corporate headquarters are located in the top twenty-five

DMAs. The ability to establish a business relationship providing cable services, for



example broadband, places a cable provider in a position to exploit that relationship
outside the top twenty-five DMAs to service branch offices and facilities outside the top
twenty-five DMASs to ensure interoperability and reduce administrative costs.

This anticompetitive affect is further compounded by the fact that more than 56%
of al information-related businesses with multiple employees are located in the top
twenty-five DMAS, a crucial fact given the role of cable companies in providing
broadband access. These DMAS represent the core of the U.S. economy and exercise a
disproportionate degree of economic power, as well as being the most lucrative markets
inthe U.S. The economic power of these centers should not be conceived as smply a
monotonic function of their aggregate population and product. The resulting market
power from domination of these DMAS is synergistic: these DMAS constitute the centers
in which decisions are taken which provide crucial leadership for the entire national
market. This has implications for the effects of oligopoly and oligopsony on the national
economy which the national HHI does not capture.’

That the national HHI for the cable industry, though high is not nearly as high as
those of the top twenty-five DMAS, did not occur by accident. It results from a tendency
of major industry actors to concentrate deployment on more populous and lucrative

DMASs, while underservicing less populous and less lucrative DMAS. As a consequence,

® For a discussion of the factors involved in the synergistic effects of regional dominance
on a national economy which bear on the question of the adequacy of a national HHI to
capture regional market power's effects on the national market see F.A. Cowell,
Measuring Inequality (Oxford, 1977); C. Marfels, “ A Guide to the Literature on the
Measurement of Industrial Concentration in the Post-War Period,” Zeitschrift fir
National 6konomie 31 (1971), 483-505; L. Pepall, D. Richards, and G. Norman, Industrial
Organization: Contemporary Theory and Practice (Cincinnati, 1999); C.G. Red,
Theories of Industrial Organization (New York, 1987); F.M. Scherer and D. Ross,
Industrial Market Sructure and Economic Performance (Boston, 1990); L.W. Weiss,
Concentration and Price (Cambridge, MA, 1989).



alarger number of smaller actors compete for markets which the major actors eschew as
insufficiently profitable. The disparity between the national HHI and the HHI s of the top
twenty-five DMAs is a direct mathematical result of a decision by major actors not to
seriously contend for smaller and less lucrative DMAs while those markets are still
counted in the national HHI.*

In brief, domination of the top twenty-five DMAS provides competitive
advantages which do not accrue from domination in any set of a lower twenty-five
DMAs, and this fact should be taken into account when judging the national economic
impact of these transactions. Those who claim that oligopoly in these DMASs does not
adversely affect national competition ignore the linkages between market concentration
in these DMAs and market power in the national economy. These transactions enable
Comcast and Time Warner in these key markets to erect barriers to entry, set prices,
determine the access of entrepreneurs and activists to audiences, and impose standards
which support their continued dominance, even if those standards retard technological
innovation. In light of these economic readlities it would be in the FCC’ sinterest to revisit
the question of whether regional monopolies or oligopolies should remain uncensured.
Even if one completely ignores the fact that these transactions exceed the threshold for
market concentration in the national HHI, the anti-competitive effects of these

transactions on the top twenty-five DMASs are sufficient to raise alarm.

1911 other words, major actors in this industry have hitherto avoided regulatory censure
for national market concentration by refusing to significantly deploy in the poorest
DMAs in the country. It would be a perverse public policy result to reward a refusal to
deploy in smaller and less lucrative DMAS, which only exacerbates the existing digital
divide in the U.S., with an ability to increase concentration in more profitable DMAs.
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1. INCREASING REGIONAL CONCENTRATION AND DOMINANCE
IN THE TOP DMAs REPRESENTS A DELI BERATE STRATEGY ON
THE PART OF THE APPLICANTS AND DRIVES THE PROPOSED
TRANSACTIONS.

The level of market concentration brought on by the Comcast/TW/Adelphia
transactions does not appear to be simply an artifact of geographic rationalization. The
Applicants have presented the increases in market concentration as simply an
epiphenomenon of economies of scale and scope which can only be redlized by
geographically-contiguous acquisitions because the physical reality of cable connections
requires contiguity. The facts of the proposed transaction, however, raise significant
guestions as to whether any efficiencies suggested by the Applicants can justify the
proposed transactions.

Figure 3 provides the number of subscribers involved in the five instances in
which either Comcast transfers assets to Time Warner (the Los Angeles, Dallas/Ft.
Worth,"* and Cleveland/Akron DMAS) or Time Warner transfers assets to Comcast (the
Philadelphia and Minneapolis/St. Paul DMAS). In each of those cases the pre-transaction
either Comcast or Time Warner divests itself of all of its assets in the given DMA by
transferring them to the other provider. Only in the case of the Los Angeles and
Cleveland/Akron DMAs does Adelphia have any significant holdings. The transfers
range from 49,387 to 579,750 subscriptions. Time Warner divests itself of a total of
251,859 subscriptions to Comcast and Comcast likewise 1,100,890 subscriptions to Time

Warner. Comcast is the leading provider in three of the five DMAs before the

transactions, while Time Warner will become the leading provider in three of the five

! The exchange in the Dallas/Ft. Worth DMA is particularly anomalous because Time
Warner has no deployment in that DMA and the exchange hands over Comcast’s entire
existing deployment to Time Warner).
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DMAs as a result of the transaction. It is difficult to imagine reasons of economies of
scale and scope arising from geographic rationalization which would lead Time Warner
or Comcast to withdraw completely from four of the top twenty-five DMAs. Nor, if all
subscribers nationally are equivalent, is it rational for Comcast to yield more than four
times the number of subscriptions to Time Warner than Time Warner yields in return,
given the enormous sunk costs in initial cable deployment in these DMAs. Nothing in
the materials submitted by Applicants to date provides a means of quantifying the
clamed efficiencies, or suggests that these efficiencies, in and of themselves, justify
complete withdrawal from such profitable markets.

There is, however, an dternative explanation which is consistent with the
behavior of major actors in the telecommunications industry since deregulation: the
exchanges help both Comcast and Time Warner to avoid head-to-head competition with
each other in these four DMAs. Reducing head-to-head competition with Time Warner
would likely be worth ceding the leading position in a DMA and withdrawing from three
DMAsto Comcast, despite the sunk costs of initial deployment in those DMAS.

Overall the transactions leave twenty-two DMAS of the top forty in which there is
no Time Warner/Comcast head-to-head competition: Los Angeles, Chicago,
Philadelphia, San Francisco-Oakland-San Jose, Dallas-Ft. Worth, Washington (DC),
Atlanta, Detroit, Tampa-St. Petersburg, Minneapolis-St. Paul, Phoenix, Cleveland-Akron,
Miami-Ft. Lauderdale, Sacramento-Stockton-Modesto, Orlando-Daytona Beach-
Melbourne, St. Louis, Batimore, Portland (OR), Hartford-New Haven, Nashville, Grand
Rapids-Kalamazoo-Battle Creek, and West Palm Beach. Indeed, there will be no head-

to-competition between Comcast and Time Warner in 119 of 210 DMAS (56.67%).
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While one cannot read the minds of Comcast and Time Warner executives to
discern whether avoidance of head-to-head is the principal reason between these
transactions, it is a claim which is consistent with the known facts of the transaction and
the observed behavior of major telecommunications providers since deregulation, and
one which it would behoove the FCC to investigate rigorously. These transactions
certainly bear the appearance of a deal between two dominant market actors to divide the
market into spheres of influence and control.

V. THE CURRENT LEVELS OF CONCENTRATION ALREADY
PERMIT COMCAST AND TIME WARNER TO EXERCISE MARKET
POWER, A SITUATION THAT WOULD BE MADE CONSIDERABLY
WORSE IF THE TRANSACTIONS ARE APPROVED.

This appearance truly matters because existing market concentration and the
market power resulting from it already permit Comcast and Time Warner to impose
significant entry barriers and demand rent-seeking equity positions in content-producing
firms, since rent-seeking is a predicted behavior of both oligopolists and oligopsonists.

The oligopsonic consequences of Comcast’s and Time Warner’'s dominant
position in the top twenty-five DMAS should also lead regulators to pause and rigorously
examine these transactions. High concentration of purchasers of broadcast content
aready adversely affects vendors of such content. The establishment of affiliated
networks, i.e., those with financial ties to the maor cable operators, has greatly
disadvantaged unaffiliated networks in gaining access to national and regional cable

markets. Approximately 95% of all affiliated network seeking national carriage obtain it;

only 16% unaffiliated networks obtain national carriage.®> Only one of 114 independent

12 The terms “affiliated” and “independent” have a certain malleability in the literature
surrounding the debate over cable programming. For example, the Commission has
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channels seeking national carriage on Comcast’s basic cable service has received it, and
that was a network owned by the National Football League. Similarly only one of 114
independent channels seeking national basic carriage was awarded it by Time Warner.
Six of the 114 independent networks received premium carriage from Comcast (6.0%),
while only four of the 114 have received premium carriage from Time Warner (3.5%).
Only .88% of unaffiliated networks receive basic cable carriage from Comcast or Time
Warner. Regiona carriage reveals a similar pattern. Comcast has granted regional
carriage to seven of nine affiliated networks, all of which are affiliated with Comcast,
while providing regional carriage to only eleven of twenty-six unaffiliated networks.*®
Time Warner granted regional carriage to only two of 26 unaffiliated networks. The
barriers to entry for vendors of broadcast content are very high in any market in which
Comcast or Time Warner is dominant. Increasing the domination of these cable
providers as these transactions propose to do is likely to worsen those barriers to entry
rather than reduce them.

The example of Mid-Atlantic Sports Network and its conflict with Comcast is
relevant.” What is at stake in this complaint is straightforward:

This case involves a cable operator's misuse of its dominant market position as a
multichannel video programming distributor to discriminate in favor it its wholly-owned

considered both networks originally affiliated with cable operators but now independent,
and networks affiliated with maor broadcast networks, as equivalent to networks
enjoying neither of these advantages when calculating the growth of independent
programming networks.

131t should be noted that 64% of the unaffiliated networks granted regional carriage are
imported, i.e., are existing foreign language television channels rather than new domestic
competitors.

1 The particulars of the complaint are detailed in TCR Sports Broadcasting Holding,
L.L.P. v. Comcast Corporation in the Carriage Agreement Complaint to the FCC of June
14, 2005.
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programming vendor and to attempt to extract an equity interest in a rival programming
vendor.™

This complaint is particularly troubling given that Comcast, through its CSN
subsidiary, refusesto provide content to MV PDs which directly compete with Comcast in
the Washington, D.C. metropolitan area. Comcast’s ability to hold coverage of
Washington Nationals and Baltimore Orioles games hostage to a demand for an equity
stake in TCR is a naked exercise of market power and one which is particularly troubling
given the discussion above of Comcast’s strong favoritism toward affiliated networks and
channels. A chilling effect both on future venture capital’s entry into the multichannel
video programming area and on the behavior of those currently active in providing such
programming would be the consequence of Comcast being permitted to use its market
power for such rent seeking. The prospect of increasing Comcast’s dominance through
the transactions here under consideration cannot help but raise genuine concerns about
the broadening of such classical oligopsonic behaviors to still more regiona cable
markets and the national market. The appearance given by these transactions of Comcast
and Time Warner dividing the spoils among themselves will surely give credence to such
concerns and adversely affect the markets for provision of video programming regionally
and nationally.

V. THE NUMBERS SUBMITTED BY COMCAST CONTAIN
ANOMALIES THAT SUGGEST THAT REGULATORS SHOULD
REQUEST MORE EXACT NUMBERS.

Both Time Warner and Comcast provided pre-transaction counts of cable

subscriptions in the letter from Time Warner, Inc. counsel.® The Time Warner data

5 1hid., 3.
16 See n.3 supra.

15



corresponded closely to the Nielsen data, but the Comcast data appears at a minimum to
be compromised by significant rounding error. For this reason the Nielsen data was used
to calculate the pre-transaction HHIs. It is difficult to understand how Comcast has come
by the numbers of subscriptions gained or lost which is presented in this letter. There are
serious disparities between the numbers presented by Comcast and the numbers provided
by Nielsen which cannot be explained simply by rounding error or the fact that they
cover dlightly different periods of the first quarter of 2005, since Time Warner seems able
to provide precise figures which correspond closely to the Nielsen data for exactly the
same periods as Comcast.

To take but one example, as a result of the system swap in the Minneapolis-St
Paul DMA, Comcast claims a final net gain of 193,000 subscribers. But Time Warner
provides a pre-transaction figure of 202,472 subscribers. The Applicants provide no
explanation for the apparent loss of over 9,000 subscribers in the DMA as a consequence
of the transaction.

Given the fact that the proposed transactions will leave Comcast precariously
close to violation of the 30% rule with 27.459% of the national MVPD market (and
38.808% in the total cable market), such imprecision has potential consequences for the
Commission’s analysis. It may therefore be prudent for the Commission to require
Comcast to provide more precise numbers.

CONCLUSION

The proposed transactions represent an attempt to significantly increase the

market share and market power of the two dominant actors in the cable industry. This

will have profoundly anti-competitive consequences both nationally and in the top
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twenty-five DMAs. The concentration in the top 25 DMASs further aggravates the
national anticompetitive impacts. This regional concentration appears to be the driving

force behind the proposed transactions.
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Figurel.
National HHIsand HHIsby DMA

Pre-Transaction Transaction*
Rank DMA MVPD Cable Only MVPD Cable Only

National 1683.74 1805.27 1910.78 2108.41
1 NewYork 3042.57 4059.02 3091.92 4149.47
2 LosAngeles 2368.36 2654.54 3709.48 5894.22
3 Chicago 5448.22 8804.96 5491.90 8830.46
4  Philadelphia 6562.14 8365.30 6574.12 8403.79
5 Boston (Manchester) 4850.10 6042.84 6413.41 7863.74
6 San Francisco-Oak-San Jose  5915.60 9439.31 6154.71 9653.13
7 Dallas-Ft. Worth 3706.05 4689.84 3669.41 5096.72
8 Washington, DC (Hagrstwn)  2825.52 3933.92 3643.36 5521.42
9 Atlanta 3193.12 4470.41 3564.83 5475.70
10 Detroit 4743.28 7158.15 4814.30 7225.15
11 Houston 3548.12 5494.39 3947.40 6186.53
12 Seattle-Tacoma 5746.18 8756.79 5704.35 8734.86
13 Tampa-St. Pete (Sarasota) 5280.26 7799.98 4839.45 6951.02
14 Minneapolis-St. Paul 2327.91 2683.52 3255.91 4815.48
15 Phoenix 4142.89 6803.15 4142.89 6803.15
16 Cleveland-Akron (Canton) 2358.86 3085.88 5016.83 7495.00
17 Miami-Ft. Lauderdale 4308.64 6929.49 5169.43 8862.23
18 Denver 4522.56 7862.05 4479.71 7785.21
19 Sacramnto-Stktn-Modesto 4327.76 7627.39 4329.53 7633.53
20 Orlando-Daytona Bch-Melbr  5004.51 7811.54 4687.85 7137.64
21 St Louis 4613.15 8545.77 4613.15 8545.77
22 Pittsburgh 3495.74 4780.93 5364.44 8076.59
23 Baltimore 6136.41 8588.67 6692.17 9486.58
24 Portland, OR 4159.52 6766.71 4139.41 6910.46
25 Indianapolis 2390.61 3068.70 2410.88 3146.02

Sources: Letter of Arthur H. Harding to Marlene H. Dortch, Secretary, Federal Communications
Commission, MB Docket No. 05-192 (June 21, 2005); Nielsen Media Research, Competitive Tracking
Report, 1st Quarter, 2005.

* - Variation in pre-/post-transaction HHIsin DMAs not affected by the Comcast/Time Warner/
Adelphiatransactionsis dueto dlight differencesin Comcast and Time Warner subscriptionsin those
DMAs as reported by Comcast and Time Warner and by Nielsen Media Research for thefirst quarter
of 2005.

Boldface entries are DMAs directly affected by the Comcast/TW/Adelphia transactions.



Figure?2.
National HHIsand HHIsfor the Top 10 DMASs

Pre-Transaction Transaction*
Rank DMA MPVD Cable Only MPVD Cable Only

National 1683.74 1805.27 1910.78 2108.41
1 NewYork 3042.57 4059.02 3089.23 4145.03
2 LosAngees 2368.36 2654.54 2745.59 3782.31
3 Chicago 5448.22 8804.96 5491.90 8830.46
4  Philadelphia 6562.14 8365.30 6574.12 8403.79
5 Boston(Manchester) 4850.10 6042.84 5545.41 6683.20
6 San Francisco-Oak-San Jose  5915.60 9439.31 6070.39 9479.60
7 Dallas-Ft.Worth 3706.05 4689.84 3669.41 5096.72
8 Washington,DC (Hagrstwn)  2825.52 3933.92 3024.61 4269.58
9 Atlanta 3193.12 4470.41 3253.85 472452
10 Detroit 4743.28 7158.15 4814.30 7225.15

Sources: Letter of Arthur H. Harding to Marlene H. Dortch, Secretary, Federal Communications
Commission, MB Docket No. 05-192 (June 21, 2005); Nielsen Media Research, Competitive Tracking
Report, 1st Quarter, 2005.

* - Variation in pre-/post-transaction HHIsin DMAs not affected by the Comcast/Time Warner/
Adelphiatransactionsisdueto dight differencesin Comcast and Time Warner subscriptionsin those
DMAs asreported by Comcast and Time Warner and by Nielsen Media Research for thefirst quarter
of 2005.

Boldface entriesare DMAsdirectly affected by the Comcast/TW/Adelphiatransactions.



Figure3
Transfers of Subscriptions Between Comcast and Time War ner

Pre-Transaction Post-Transaction
Rank DMA Comcast Time Warner Comcast Time Warner
2  Los Angeles* 485,561 369,975 0 1,918,746
4 Philadelphia 1,865,925 49,387 1,906,925 0
7 Dadlas-Ft. Worth 529,856 0 0 579,750
14 Minneapolis-St. Paul** 346,088 202,472 539,088 0
16 Cleveland-Akron (Canton 85,473 283,109 0 854,077

Sources: Letter of Arthur H. Harding to Marlene H. Dortch, Secretary, Federal Communications
Commission, MB Docket No. 05-192 (June 21, 2005); Nielsen Media Research, Competitive Tracking

Report, 1st Quarter, 2005.

* - Where the total gained by Comcast or Time Warner is not equal to the total yielded by the other, unless otherwise noted, the

total gained includes Adelphia subscriptions.

** - | am unable to discern a reason why the total subscriptions in the MinneapolisSt. Paul DMA by Time Warner (202,472) do
not equal the total received by Comcast (193,000). That the confusion should exist in the figures provided by Comcast is
unsurprising given the degree of imprecision generally present in the Comcast submission, but this is an egregiously large disparity.
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Year

2004

2003

2002

2001

2000

1999

1998

1997

1996

1995

1994

1993

1992

1991

1990

1989

1988

1987

1986

1985

CABLE INDUSTRY REVENUE GROWTH STATISTICS: 1985 - 2004

Basic Cable Customers

73,575,460
per sub per month:

73,365,880
per sub per month:

73,525,150
per sub per month:

72,958,180
per sub per month:

69,297,290
per sub per month:

68,537,980
per sub per month:

67,011,180
per sub per month:

65,929,420
per sub per month:

64,654,160
per sub per month:

62,956,470
per sub per month:

60,495,090
per sub per month:

58,834,440
per sub per month:

57,211,600
per sub per month:

55,786,390
per sub per month:

54,871,330
per sub per month:

52,564,470
per sub per month:

48,636,520
per sub per month:

44,970,880
per sub per month:

42,237,140
per sub per month:

39,872,520
per sub per month:

Basic Revenue

$30,336,000,000
$34.36

$28,960,000,000
$32.89

$28,492,000,000
$32.29

$27,031,000,000
$30.87

$24,445,000,000
$29.40

$23,146,000,000
$28.14

$21,830,000,000
$27.15

$20,405,000,000
$25.79

$18,395,000,000
$23.71

$16,860,000,000
$22.32

$15,170,000,000
$20.90

$13,528,000,000
$19.16

$12,433,000,000
$18.11

$11,418,000,000
$17.06

$10,174,000,000
$15.45

$8,671,000,000
$13.75

$7,345,000,000
$12.58

$6,016,000,000
$11.15

$4,887,000,000
$9.64

$4,138,000,000
$8.65

Premium Revenue

$5,871,000,000
$6.65

$5,190,000,000
$5.90

$5,533,000,000
$6.27

$5,259,000,000
$6.01

$4,949,000,000
$5.95

$4,930,000,000
$5.99

$4,857,000,000
$6.04

$4,823,000,000
$6.10

$4,757,000,000
$6.13

$4,607,000,000
$6.10

$4,394,000,000
$6.05

$4,810,000,000
$6.81

$5,108,000,000
$7.44

$4,968,000,000
$7.42

$4,882,000,000
$7.41

$4,663,000,000
$7.39

$4,308,000,000
$7.38

$3,959,000,000
$7.34

$3,767,000,000
$7.43

$3,610,000,000
$7.54

Other Revenue

$21,393,000,000
$24.23

$17,150,000,000
$19.48

$15,402,000,000
$17.46

$11,228,000,000
$12.82

$11,461,000,000
$13.78

$8,843,000,000
$10.75

$6,816,000,000
$8.48

$5,265,000,000
$6.65

$4,554,000,000
$5.87

$3,954,000,000
$5.23

$3,570,000,000
$4.92

$4,505,000,000
$6.38

$3,538,000,000
$5.15

$3,040,000,000
$4.54

$2,526,000,000
$3.84

$2,044,000,000
$3.24

$1,756,000,000
$3.01

$1,588,000,000
$2.94

$1,301,000,000
$2.57

$583,000,000
$1.22

"Premium Revenue" combines revenue from stand-alone (or multiplex) movie channels.
"Other Revenue" includes advertising revenue, digital tier revenue,
home shopping commissions, cable modem and telephony revenues, etc.
Source: NCTA web site (12-22-04)

Total Revenue

$57,600,000,000
$65.24

$51,300,000,000
$58.27

$49,427,000,000
$56.02

$43,518,000,000
$49.71

$40,855,000,000
$49.13

$36,919,000,000
$44.89

$33,503,000,000
$41.66

$30,493,000,000
$38.54

$27,706,000,000
$35.71

$25,421,000,000
$33.65

$23,134,000,000
$31.87

$22,843,000,000
$32.35

$21,079,000,000
$30.70

$19,426,000,000
$29.02

$17,582,000,000
$26.70

$15,378,000,000
$24.38

$13,409,000,000
$22.97

$11,563,000,000
$21.43

$9,955,000,000
$19.64

$8,331,000,000
$17.41



