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APPEAL OF THE UNIVERSAL SERVICE ADMINISTRATIVE COMPANY’S
DECISION ON REMAND DENYING CONTRIBUTOR APPEAL

Pursuant to Sections 54.719(c), 54.721 and 54.722 of the rules of the Federal
Communications Commission (“FCC” or “Commission”), 47 C.F.R. 8 54.719(c), 54.721 and
54.722, and the June 3, 2005 Administrator’s Decision on Remand,* Alliance Group Services,
Inc. hereby respectfully requests that the Commission reverse the Remand decision of the
Universal Service Administrative Company (“USAC”) denying Alliance’ s request that USAC
accept Alliance’ s April 13, 2001 filing of its 2000 FCC Form 499-A. Thisisatimely filed
Appea of the Administrator’s Decision on Remand (“Remand Appeal”), in full compliance with

Section 54.720(d) of the Commission’s rules.?

Inre Alliance Group Services, Administrator’s Decision on Remand, Letter Order from Universal
Service Administrative Company to Brad E. Mutschelknaus et al., Counsel to Alliance
Broadband Corporation (sic), dated June 3, 2005, (“ Administrator’s Decision on Remand”),
appended hereto as Attachment A. USAC mistakenly refersto Alliance as“ Alliance Broadband
Corporation.” For purposes of clarity and accuracy, the Company will be referred as “ Alliance’
or “Alliance Group Services, Inc.”; see also 47 C.F.R. 88 54.719(c), 54.721, and 54.722.

2 47 C.F.R. § 54.720(d).



Specifically, Alliance requests that the Commission reverse and vacate the June 3,
2005 decision of USAC concerning Alliance's 2000 FCC Form 499-A submission.® Alliance
also respectfully requests that the Commission order USAC to: (1) accept Alliance’ srevised
filing of its 2000 FCC Form 499-A, which Alliance first attempted to submit on April 13, 2001,
and (2) remove from Alliance’ s account all FUSF assessments based upon revenues reported by
US Republic for services provided and billed prior to December 23, 1999, the date of sale of US
Republic’s customer base to Alliance (the “ Sale Date”). Alliance further requests that the
Commission clarify that Section 254(d) of the Communications Act of 1934, as amended by the
Telecommunications Act of 1996 (“the Act”), and Section 54.706(a) of itsinterpretive
regulations require that providers of interstate telecommunications service contribute to the

Federal Universal Service Fund (“FUSF”) at such time as they provide and bill for such service.

STATEMENT OF INTEREST

Alliance sinterest in the matter presented for review is direct and profound.
Alliance is a contributor to the FUSF and received, after June 1, 2000, certain invoices from
USAC that unlawfully sought to recover FUSF obligations associated with revenues previously
generated by a company which sold its customer base to Alliance pursuant to an Asset Purchase
Agreement. Theterms of the Asset Purchase Agreement provided that US Republic, the seller
company would remain obligated with regard to associated regulatory fees post-sale. Alliance’s
interest isin having the Commission resolve a matter in which USAC has adopted a policy

absent sufficient legal basis and one that has exceeded the bounds of its delegated authority.

3 See Administrator’s Decision on Remand. USAC released thisitem in the wake of the process

initiated by the Commission’s Wireline Competition Bureau's Order of December 9, 2004,
Federal-Sate Joint Board on Universal Service; 1998 Biennial Regulatory Review — Streamlined
Contributor Reporting Requirements Associated with Administration of Telecommunications
Relay Service; Order, DA 04-03669 (WCB, rel. December 9, 2004 (“ December 9 Order™).



It is Alliance’ s position that where adjustments made by USAC after the Sale
Date are based upon revenues generated by services provided and billed prior to the
consummation of the sale of a customer base, such revenues are properly categorized as pre-sales
revenue. Stated another way, any universal service assessments against Alliance that are based
upon services provided and billed by US Republic prior to the Sale Date, are pre-sae FUSF-
eligible revenue for which Alliance is not liable under the terms of the Asset Purchase
Agreement, applicable law, and sound regulatory policy.

Given USAC’srgjection of Alliance’ s appeal of USAC's unlawful attempt to
collect contributions based on pre-sale FUSF-eligible revenues, Alliance hereby asks the
Commission to: (1) acknowledge that a telecommunications provider’ s obligation to contribute
to the FUSF arises at such time as it provides interstate telecommunications services and bills for
such services; and (2) determine, in accord with this conclusion, that Alliance’ s obligationsin
2000 to pay FUSF fees were governed by the companies’ Purchase and Sale Agreement, which

provided for US Republic to be responsible for payment of associated regulatory fees.

STATEMENT OF FACTS AND USAC PROCEEDINGS

The Alliance — US Republic Asset Purchase Agreement

Alliance and US Republic , asubsidiary of VarTec Telecom Holding Company
("VarTec"), entered into an Asset Purchase Agreement (“ Agreement”) on December 23, 1999
(“Transfer Date”).* Among other things, the Agreement provided that the sale of assets occurred

on December 23, 1999.> As described in the Agreement, the assets at issue consisted of the long

4

See U.S. Republic and Alliance Group Services, Inc. Purchase and Sale Agreement
(“Agreement”), Preamble and Section 1.1., attached hereto at Attachment B.

Agreement, Section 1.2.



distance customer base of US Republic, as well as associated vendor agreements and trade
names (the “Acquired Assets’ or “Assets’).® Asisfurther described in the Appeal, the
Agreement involved solely the sale of the specific Acquired Assets and was not a purchase of the
stock of US Republic or its operating facilities. The transaction constituted a partial asset
purchase.

Of particular importance are the terms of the Agreement with regard to regulatory
fees. With respect to FUSF charges, the Agreement specifies only that Alliance isto reimburse
US Republic for FUSF fees and charges relating to the December 1999 billing cycle. The
Agreement states further that US Republic has complied with FCC laws and will remain
responsible for any acts, actions or violations of such laws involving the long distance customer
assets that arose prior to the transfer date.” The Agreement assumes that US Republic will
continue to exist, asit obligates both US Republic and VarTec not to knowingly solicit, or
“winback” those customersidentified in the customer list sold to Alliance for athree (3) year
period following the closing of the sale.®

Alliance’' s“ Revised” Filing Efforts

On March 31, 2000, VarTec filed a 2000 Form 499A on behalf of US Republic,
its subsidiary and selling party to the Asset Purchase Agreement. The 2000 Form 499A for US

Republic reported US Republic’'s 1999 FUSF contribution base (e.g. interstate and international

6 Agreement at Section 1.1.
! Agreement at Section 8(e).

Asexplained in Alliance's earlier Appeal to the Commission, based on available records, US
Republic continued to operate through and into 2001. Per information previoudy submitted in
the Appeal, documents from the Texas Secretary of Stateillustrates that US Republic did not
dissolve itself in Texas until March 22, 2001; see Exhibit E to Appeal. A copy of thisinformation
is attached hereto at Attachment H.



end user) revenues as $ 13,597,124.00 for 1999. USAC considers thisfiling to serve asthe
“origina” filing attributable to Alliance’ s revenue base.

Subsequently, Alliance filed a 2000 Form 499A (for its 1999 revenues) in April
2001, which USAC rejected for being submitted more than one year after the due date of the
“origina” Form. Thisfiling included Alliance's end user revenuesin 1999 and did not include
any revenues associated with the acquisition of US Republic's long distance customer base.
USAC considersthis April 2001 filing to be a“revised” filing for Alliance srevenues. This
filing reports Alliance 1999 FUSF contribution base revenues as $ 427,463.00. Thus, the
difference between US Republic’s 1999 reported revenues ($13,597,124.00) and Alliance’s 1999
reported revenues ($427,463.00) is $13,169,661.00.

USAC hilled Alliance for FUSF obligations, beginning on September 22, 2000,
based upon the 2000 Form 499A revenues reported by VarTec on behalf of its subsidiary, U.S.
Republic. Thereafter, on October 22, November 22 and December 22, 2000, USAC billed
Alliance for the remainder of what would have been US Republic’'s FUSF obligation based on
that company’ s 1999 revenues (as reported in the April 2000 499A), atotal of approximately
$763,717.56.

Most important, however, is the basis by which USAC made this change in its
invoicing to Alliance. Asdetermined in subsequent communications with USAC staff —and as
described in detail and supported by a declaration in the prior Appeal® — USAC adheresto a
theory that Alliance, as the purchaser of US Republic’s revenuesin 1999, bears the responsibility

to report and to contribute to the FUSF based upon all revenues —its own and US Republic’'s —

9 See Appeal at 5, see also Appeal Exhibit J, entitled “ Declaration of Lawrence M. Brenton.” A
copy of this Declaration is attached hereto at Attachment F.



for 1999. With respect to Alliance in particular, this theory was implemented as USAC practice
in an arbitrary and capricious manner by a USAC staffer due to a summary decisional process.”
Furthermore, it has become apparent that USAC erroneously accepted the request in 2000 of US
Republic’s corporate parent VarTec that USAC credit US Republic’s account and charge
Alliance for revenues — revenues based upon US Republic’s operation in 1999.*

Consequently, USAC contended and continues to maintain that Alliance was
responsible for reporting and contributing on revenues generated by a customer base that it
neither owned nor controlled. Alliance disagrees strongly with USAC’ sinterpretation of its legal
and regulatory obligations.

On October 29, 2001, Alliance filed an Appeal with the Commission concerning
USAC’ sdecisions. The substantive aspects of that Appeal remain for consideration before the
Commission. Alliance hereby incorporates the arguments, relevant exhibits and citations of that
Appeal to this submission.*?

QUESTIONS PRESENTED FOR REVIEW

1) Whether USAC has the authority to hold liable the purchaser of assets of
another carrier, when the seller company continues to operate and the asset purchase
agreement between the companies does not provide for the assumption by the buyer of the
seller’ sregulatory obligations?

2) When does the obligation to contribute to the FUSF arise for a provider of
inter state telecommunications services?

10 See Attachment F.

1 See Alliance' s Appeal at 4: see also Appeal Exhibit G, Letter from Maggie Home, VarTec
Regulatory Project Manager to John Casey, Alliance Group Services, Inc., dated August 28,
2000. A copy of this Letter is attached hereto at Attachment G.

A copy of the entire Appeal isincluded in the Docket of thisinstant proceeding, having been filed
on October 29, 2001 by Alliance' s former Commission counsel.
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3) Whether the procedural requirementsin effect at thetimein which USAC
rejected Alliance’ s revised FCC Form 499-A, or when Alliance submitted information in the
wake of the FCC’'s December 9 Order, are arbitrary and capricious?

The relevant statutory provision governing theseissuesis 47 U.S.C. § 254(d), which
states:

Every telecommunications carrier that provides interstate
telecommunications services shall contribute, on an equitable and
nondiscriminatory basis, to the specific, predictable and sufficient
mechanisms established by the Commission to preserve and
advance universal service.™

The relevant regulation governing these issuesis 47 C.F.R. 8 54.706, which specifies:

Entities that provide inter state telecommunications to the public
or to such classes of users as to be effectively available to the
public, for afee. .. must contribute to the universal service
support programs.**

ARGUMENT

A. USAC MAY NOT HOLD THE PURCHASER OF AN ASSET LIABLE FOR
REGULATORY OBLIGATIONSWHEN THE SELLER COMPANY HASAGREED TO
ASSUME THE OBLIGATIONSTO PAY INTO THE UNIVERSAL SERVICE FUND

It is reasonable policy, grounded in well-settled law, that the purchaser of an asset
from asale by a company which continues to do business does not make the purchaser liable or
responsible for the regulatory obligations associated with that asset if the seller has agreed to

assume those responsibilities.” Thisis especialy truein a case where the regulatory obligations

13 47 U.S.C. § 254(d) (emphasis added).
14 47 C.F.R. § 54.706 (emphasis added).

B In short, thereis generally no “successor liability” imposed on a purchaser of corporate assets. It

iswell accepted that a purchaser corporation, if purchasing all the assets of a corporation, does
not ordinarily become liable for the genera debts or on the general contracts of the selling
corporation; here, thereisless basisto imply that a corporation purchasing only a portion of



associated with an asset arise at the time when the regulated activity takes place, namely, during
the provisioning of interstate tel ecommunications services.

Alliance agrees that a common carrier that purchases assets of a selling entity is
not liable for the outstanding FUSF obligations of the Seller when the selling entity will continue
to exist after the transaction closes. It is Alliance' s position that the purchaser is responsible only
for payment into the FUSF Program based upon revenues generated by the sum of the
Purchaser’ s existing assets and the newly acquired assets, during the period of the Purchaser’s
ownership.

In March 2001, the Commission released the Contribution Interval Order, which
directed carriers to make quarterly filings, rather than semi-annual filings, to reduce theinterval
between the accrual of revenues and the assessment of universal service obligations based on
those revenues.’® Prior to the rule changes announced in the Order, carrier contributions to the
FUSF fund were based on revenues generated a year earlier (e.g., contributions based on
carriers revenues accrued in January through June of one year were assessed on carriersin
January through June of the next year.) Under the revised methodology, acarrier’s current

contributions are based upon revenues accrued six months earlier. Therefore, for revenues

assetsisliable for the sellers debts and obligations; see generally, Cargo Partner AG v. Albatrans,
Inc., 352 F.3d 3d 41 (2™ Cir. 20030; U.S. v. First Dakota Natl. Bank, 137 F.3d 1077 (8" Cir.
1998); Adams v. General Dynamics Corp., 405 F. Supp 1020 (N. Dist. CA, 1970).

On March 9, 2001, the Commission adopted a rule change so that universal service contributions
are based on quarterly Telecommunications Reporting Worksheet filings, with an annual true-up
based on an annual Teecommunications Reporting Worksheet. Federal-Sate Joint Board on
Universal Service, Petition for Reconsideration filed by AT& T, CC Docket No. 96-45, FCC 01-85
(rel. March 14, 2001) (“ Contribution Interval Order” ). See aso 1998 Biennial Regulatory Review -
- Sreamlined Contributor Reporting Requirements Associated with Administration of
Tedecommunications Relay Services, North American Numbering Plan, Local Number Portability,
and Universal Service Support Mechanisms, Report and Order, FCC 99-175, CC Docket No. 98-
171 (rel. July 14, 1999) (Contributor Reporting Requirements Order).

16



generated between October and December of 2001, acarrier will begin payment of contributions
based on those revenues between April and June of 2002.

To better illustrate this principle, assume that the a seller company does not
survive an asset purchase transaction — the assets are purchased through a liquidation or the seller
goes out of business after selling the assets in question. A review of the language in the
instructions to Form 499Q states that USAC, and by extension the FCC, will consider a
purchaser of a non-surviving entity’ s assets to be obligated to continue paying the former entity’s
FUSF obligation until that obligation is satisfied even though the seller has received most of the
revenues upon which the payment is calcul ated. ™

USAC'’s 2000 Reporting Requirements for Companies Involved in the Transfer
and/or Sale of Assets (“ January 2000 USAC Guidelines’ ) provide someinsight into USAC's
operating perspective.’® It isimportant to note, however, that USAC's payment guidelines are
only instructive, not authoritative — as the FCC itself acknowledgesin its December 9, 2004
Order.?® Nevertheless, the guidelines support the principle that Alliance makes here — namely,

that acarrier is only obligated to pay into the FUSF Fund based upon revenues generated by

o USAC callects information concerning revenue generated in one quarter, calculates the

contribution factor for acarrier, and divides that amount by three to determine an amount for a
monthly invoice.
18 Nothing stated herein should be regarded as the agreement of Alliance with the USAC position
that purchasers of assets are ever responsible for pre-closing FUSF obligations, or awaiver of
Alliance’ s ahility to contest the USAC position.

19 On January 25, 2000, the Board of Directors of USAC directed the USAC Staff to implement a
document entitled “Procedures for the Required Filing and Follow-Up of Contribution Reports
for Companiesinvolved in the Transfer and/or Sale of Assets.” See USAC Board of Directors,
Board of Director Minutes, January 25, 2000, Action Item #3 (“ 2000 Reporting Requirements for
Companies Involved in the Transfer and/or Sale of Assets’ or “ January 2000 USAC
Guidelines’). A copy of this Document is attached hereto at Attachment C.

2 See December 9, 2004 Order at 19; The Wireline Competition Bureau acknowledges that it has
no authority to establish substantive rules or policies concerning USF, including substantive rules
relating to contributor requirements. USAC, as an aleged recipient of the Commission’s and the
Bureau' s authority, can have no more power than the Bureau or the Commission has to del egate.



assets within the carrier’ s ownership or control. In particular, the guidelines state, asa
hypothetical example of transactions between buyers and sellers,

“Company A only sells aportion of its customer base (the Sold
Customer Base) on 2/15/01 to Company B, and is still in operation.
Company A isresponsible for reporting Sold Customer Base
revenue for the period Jan. 1-Dec. 31, 2000, on the April 1, 2001
worksheet. Company A must also report Sold Customer Base
revenue for Jan. 1-Feb. 15, 2001 on the June 1, 2001 and April 1,
2002 worksheets. Company B must report Sold Customer Base
revenue from Feb. 15 forward on the June 1, 2001 and subsequent
workshesets. . . It is encouraged that Company A (selling party)
review the Asset Purchase Agreement to insure that the agreement
reflects the continued universal service obligation of Company A
([until third quarter 2001]) for assets that Company B (purchasing
party) is receiving, and include an estimate of that obligation in the
saleprice"#

Thus, the January 2000 USAC Guidelinesillustrate that a purchaser of assetsis
only liable for FUSF payments based on revenues generated by those assets after acquisition,
where the seller remainsin existence. A similar example covers the situation where the seller
goes out of existence and provides that the buyer must assume responsibility for the payments
that the seller would have been required to make had it still existed.

In the instant case, the Asset Purchase Agreement evidences an agreement by US
Republic to maintain its obligation to pay into the Fund.?®> A review of the Act, the Commission

rules, and various Commission Orders regarding the administration of the Universal Service

2 See Reporting Requirements for Companies Involved in the Transfer and/or Sale of Assets.

Alliance acknowledges that these guidelines were issued prior to the implementation of a new
billing and collection agent for USAC, or before the initiation of the quarterly reporting
requirements. Notwithstanding these changes, the guidelines represent a viewpoint represented
by USAC, which comports with the principles announced in more recent FCC authored
Worksheet Instructions.

2 Agreement at 8(e) and 8(c).
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Fund,?® does not reveal any ruling or precedent that would support a determination that Alliance,
as a purchaser, would be liable for the obligations of a Seller if the Seller continues to operate as
agoing concern. The FCC's statements in the Form 499A and 499Q Telecommunications
Reporting Worksheets, and the Reporting Requirements for Companies Involved in the Transfer
and/or Sale of Assets support the principle that acompany is only responsible for assets it owns
or controls for the period covered by FUSF reporting. Notably, USAC has cited no legal
authority for itsconclusion that Allianceisliablefor therevenuesattributableto US
Republic.

B. FUSF CONTRIBUTION OBLIGATIONSARISE WHEN

TELECOMMUNICATIONS SERVICESARE PROVIDED ANDBILLED TO
THE END USER

The Commission’ s resolution of the second question presented -- When does the
obligation to contribute to the FUSF arise for a provider of interstate telecommunications
services? —is central to resolving thisappeal. ItisAlliance s position that the language of both
Section 254(d) of the Communications Act of 1934 as amended by the Telecommunications Act
of 1996 (“Act”) and Section 54.706 of the Commission’s rules require telecommunications
service providers to contribute to FUSF based upon when they actually provide
telecommunications services and bill their end users for such services. By contrast, USAC
contends that the obligation to pay FUSF does not arise until USAC ultimately renders an

invoice to acarrier, but that the obligation to pay is based upon historical revenues.

= Asof April 11, 2000, the FCC had issued twenty-one Orders on Reconsideration in the main
docket for Universal Service, CC Docket # 96-45 and a significant number of additional Ordersin
related dockets regarding administration of the program. None of those Orders addressed the
instant issue.

11



The critical issue of when atelecommunications service provider’s obligation to
contribute to the FUSF arisesis not an accounting question; rather, it isalegal obligation
imposed on providers of interstate telecommunications service by statute and by regulation. By
statute, and for the relevant time period in 1999, providers of interstate telecommunications
services must contribute to the FUSF based upon each dollar of billed end-user revenue.* The
invoices that a provider receives from USAC are merely the final administrative
acknowledgement of the FUSF amount due as aresult of the previously provided services.

Stated another way, the invoices generated by USAC are away of facilitating the
collection of mandatory contributions to the FUSF — nothing less, nothing more. The obligation
to pay, by statute, is independent of the collection methodology and is premised upon the
provision of interstate telecommunications services to end user customers and the resulting
billing for such services. The situation is analogous to an individual’s Federal income tax;
income tax returns are due every April 15 for income tax liabilities created during the prior
calendar year. Therefore, pursuant to Section 54.706 of the Commission’s rules, and Section
254(d) of the Act, any carrier’ s obligation to contribute to the FUSF arose only at the time that it
would have provided and billed its customers for telecommunications services, thus generating
revenue upon which its FUSF obligations could be cal culated.

Prior to Alliance’ s purchase of a customer base in late 1999, Alliance did not

own, control, or receive a benefit in the form of revenue from that customer base. Alliance can

2 We note that since April 1, 2003, contributors to the FUSF have been billed by USAC in the same
month in which such entities generate the revenues that they previously have projected in their
universal servicefilings. Asaresult, anissue such asthisisunlikely to arise again under the
present system. Should the Commission ultimately adopt a non-revenue based system of
contribution that would assess contributors based on their provision of connectivity to interstate
networks, the obligation to contribute to the FUSF likewise will attach at such time as providers
generate and collect revenues based on placing lines or numbers into service for their end user
customers.

12



not be liable for regulatory obligations associated with the revenues generated during that period.
Rather, during the vast mgjority of the 1999 (through December 23, 1999), US Republic owned
and controlled the customer base at issue. US Republic received revenue from that customer
base because US Republic provided interstate tel ecommunications services to that customer

base. It follows, therefore, that US Republic is responsible and obligated to pay Universal
Service Fund charges based upon interstate tel ecommunications service revenue generated by the
customer base.

Prior to its acquisition of the customer base from US Republic, Alliance did not
provide telecommunications services to those customers. Indeed, the Asset Purchase Agreement
governing the transfer of assets from US Republic to Alliance reaffirms this conclusion.

C. USAC'SPOSITION THAT THE OBLIGATION TO CONTRIBUTE TO THE
FUSF ARISESAT THE TIME USAC CALCULATES CONTRIBUTORS INVOICESIS

BASELESS POLICY-MAKING THAT IMPERMISSIBLY EXCEEDSITSDELEGATED
AUTHORITY

A telecommunications carrier’ s obligations to the Universal Service Fund are
related to that carrier’s provisioning of interstate telecommunications services.® At the time the
carrier provides such services, they also incur an obligation to pay regulatory surcharges to the
Universal Service Fund. The obligation does not arise when USAC chooses to send an invoice.
Asisevident from the regulatory history of the program, the FCC has modified the process by

which invoices will be sent and obligations will be collected.?® It has not, however, modified or

s 47 U.S.C. § 254.

» See Federal-Sate Joint Board on Universal Service, 1998 Biennial Regulatory Review —
Sreamlined Contributor Reporting Requirements Associated with Administration of
Telecommunications Relay Service, North American Numbering Plan, Local Number Portability,
and Universal Support Service Mechanisms, Report and Order and Second Further Notice of
Proposed Rulemaking, 17 FCC Rcd 24952, 24969-74, 11 29-39 (2002) (*Interim Contribution
Methodology Order”).

13



changed the basis upon which providers of telecommunications services are obligated to
contribute to the FUSF,; this obligation is determined by statute — namely, the provisioning of
interstate tel ecommunications services renders a provider liable for the contribution.?’

USAC’ s position, as stated in its denial of the Alliance Appeal, isthat FUSF
funding obligations arise “during the billing period covered by the Form 499-A.”%® Specifically,
USAC contends that the use of historical revenue is simply a different method established by the
FCC to assess “current” obligations.® This statement highlights USAC repeated attempts to
sidestep the underlying issues in this proceeding.

The FCC’ s decision in the Interim Contribution Methodology Order attempted to
address an industry-wide problem in which carriers were receiving invoices based upon the
carrier'sfinancial condition as much asayear earlier.® Inarapidly changing and competitive
environment, FUSF charges were imposing financia burdens on carriers, especially IXCs facing
declining revenues.®! In response, the Commission changed the reporting schedule to ensure that
invoice delivery dates were more closely tied to a carrier’ sfinancial condition. The Interim
Contribution Methodology Order did not address or affect whether one Company, a purchaser, is
liable for the regulatory obligations of selling Company. If the Interim Contribution

Methodology Order had any impact relevant to this Remand Appeal, it was to make it more

o See 47 U.S.C. § 254(b)

3 See Administrator’s Decision on Remand at 2.

2 Id.

0 Interim Contribution Methodology Order, 17 FCC Rcd at 24968, 128; see also See Federal-State
Joint Board on Universal Service, 1998 Biennial Regulatory Review — Sreamlined Contributor
Reporting Requirements Associated with Administration of Telecommunications Relay Service,
North American Numbering Plan, Local Number Portability, and Universal Support Service
Mechanisms, Further Notice of Proposed Rulemaking and Report and Order, 17 FCC Red 3752,
3755-59, 11 7-14 (2002).

3 Interim Contribution Methodology Order, 17 FCC Red at 24962, 116.
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likely that USAC would recover any outstanding regulatory obligations from a surviving seller
carrier in amore rapid fashion.

USAC cites no authority for its contention that the payment obligation arises
during the billing period covered by the Form 499-A.3 USAC's obviously self-serving position
lacks any legal basis. No statute, regulation, or Commission order has established that FUSF
contribution obligations arise at the time that USAC cal cul ates the amount of such contributions
for invoicing purposes. USAC's self-created policy iswithout statutory or regulatory foundation
and is plainly insufficient as a matter of law. Moreover, USAC'’s adoption of this policy exceeds
the bounds of its express authority, asis discussed in detail below.

1. USAC hasImpermissibly Created a Policy for which it has No L awful
Authority
USAC has no statutory basisfor its interpretation —in fact, it cites to no statute,
Commission rule, policy or order initsdenia of Alliance's appeal. Finding no legal authority
supportive of its position, USAC has chosen to create its own policy by concluding that
obligations to contribute to the FUSF arise when USAC calculates the amount of contribution to
beinvoiced. However, USAC’s enabling statutes do not permit it to make such policy

formulations. USAC'sroleis strictly confined to program administration of the FUSF.** The

%2 See Generally, Administrator’s Decision on Remand

s See Changes to the Board of Directors of the National Exchange Carrier Association, Inc.,

Federal-Sate Joint Board on Universal Service, Report and Order and Second Order on
Reconsideration, CC Docket Nos. 96-45, 97-21, 12 FCC Rcd 18400, 18423-24, 141 (1997)
(“ Second Order on Reconsideration”). See also 47 C.F.R. 54.701.
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Commission and the Federal-State Joint Board retain full authority and control over the FUSF
programs, and are the exclusive entities authorized to establish FUSF-related policy.>

The limited responsibilities delegated to USAC are patently clear in the rules and
regulations setting forth the scope of USAC’s charter. Sections 54.702(a) and (b) of the
Commission’ s rules specify that USAC is responsible for administering the FUSF programs,
including billing, collection and disbursement of FUSF funds.*® These regulations do not
provide USAC with the discretion to create new policy governing universal service
contributions, as it has donein theinstant case. Indeed, in addressing early concerns expressed
over therole of USAC, the Commission has emphasized that USAC's functions are to be
“exclusively administrative,”® noting that Section 54.702(c) expressly limits USAC' s authority
by stating that USAC “may not make policy, interpret unclear provisions of the statute or rules,
or interpret the intent of Congress.

Where the Act or the Commission’s rules are unclear, or do not address a
particular situation, the Administrator is directed to “seek guidance from the Commission.”*’

Despite the fact that the FCC’ s regulations clearly prohibit USAC from establishing policy or

addressing, on its own, uncertainties with respect to the critical issue of when acarrier’s

3 See In the Matter of Federal Sate Joint Board on Universal Service, Report and Order, 12 FCC
Rcd 8776, 9192 1111 813-815 (1997) (“ 1997 Joint Board Order” ); In the Matter of Federal Sate
Joint Board on Universal Service, Report and Order, 13 FCC Red 25058 11 69, 72 (1998) (stating
that “We find that the Commission has the authority to review USAC decisions. . . because
USAC is administering the universal service support mechanisms for the Commission, subject to
Commission rules and oversight.”); seealso 47 U.S.C. § 254, et seq.

% 47 U.S.C. §8§ 54.702(a)-(b).
36 1998 Joint Board Order at 25067 /16.
s7 47 U.S.C. 88 54.702(c).
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obligation to contribute to the FUSF arises, it clearly has done so in this case. Accordingly, the

FCC now must step in to correct USAC's self indulgent, and multiple, errors.

2. USAC hasNo Legal Basisfor its Self-Created Policy

USAC's stated policy hasno basisin law. Neither the relevant statute — Section
254(d) of the Act — or the FCC's rules suggest that an entity’s federal universal service
contribution obligation is triggered when USAC issuesitsinvoices. Indeed, the plain meaning of
the governing statute and rules suggest that USAC's position is utterly without legal foundation.
Both the language of Section 254 of the Act and of Section 54.706 of the Commission’srules
governing “Contributions” require only that “[e]ntities that provide interstate
telecommunications to the public . . . must contribute to the universal service support
mechanisms.” Thus, absent anything more, the plain meaning of the language of both the statute
and therule is that carriers become obligated to contribute to the FUSF at the time that such
entities “provide’ interstate telecommunications services to their customers.

Neither the rule nor the statute specify or anywhere indicate, as USAC suggests,
that the obligation for “[€]ntities that provide interstate telecommunications to the public . . . [to]
contribute to the universal service support mechanisms. . . arises at such time as the invoices
from USAC are calculated” or “at such time asthe carrier isinvoiced by USAC.” Acceptance
of USAC's position would lead to the incongruous result that carriers that discontinue providing
telecommunications services are instantly absolved from payment of FUSF attributable to all
prior services for which USAC had not yet billed them. Such aresult would be inconsistent with
the FCC's express universal service policies, in which the Commission has determined that all

entities that terminate or originate telecommunications traffic over the domestic PSTN should be
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required to contribute equally to the FUSF.*® Moreover, such aresult would serve to diminish
universal service funding —which could hardly be the intent of Congress in promulgating the

FUSF contribution statute.

C. PRIOR FCC ACTIONSINDICATE THAT FUSF LIABILITY ARISESAT THE
TIME END USERSPAY CARRIERSFOR TELECOMMUNICATIONS
SERVICES

Prior FCC actions are consistent with Alliance's position that the obligation to
contribute to the FUSF arises at the time that telecommunications services are provided and
associated end user revenues are received. In 1997, the Commission set for public notice® the
Puerto Rican Telecommunications Act of 1996 (the "PR Telecom Act"), which is based on the
federal Telecommunications Act of 1996 (“Act”) and which provides, in relevant part:

The obligation to contribute to the Universal Service Fund shall

begin on the date the telecommunications company beginsto

render telecommunications services in Puerto Rico and to

generate income from such services, pursuant to Section 254(f) of

the Federal Communications Act.*°

The Commission sought public comment on severa requests that it preempt

portions of the PR Telecom Act that the petitioners’ believed were inconsistent with the federal

Act.

% In re Federal-State Board on Universal Service, Report and Order, CC Docket No. 96-45, 12
FCC Rcd 8776 1779 (1997) (“Universal Service Order”).

% Pleading Cycle Established for Comments on Petitions for Preemption and Declaratory Ruling

Regarding the Puerto Rico Telecommunications Act of 1996, Public Notice, 11 FCC Red 14989,

CCB 96-24 (rel. Nov. 25, 1996) (“ PRTA Public Notice”)

40 27 L.P.R.A. § 265 Chap. 5 § 6(C)(5) (app’ d Sept. 12, 1996) (emphasis added).

4 PRTA Public Notice; see also Petition for Declaratory Ruling Regarding Preemption of the
Puerto Rico Telecommunications Act of 1996, Order, 13 FCC Rcd 5293, CCB Pol 96-24 (rel.
Mar. 19, 1998) (“ PRTA Order”). Ultimately, the parties who had petitioned the Commission

voluntarily withdrew their petitions, which appear to have related to interconnection issues.
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Section 254(f) of the Act requires “ States” (which include territories such as
Puerto Rico, see 47 U.S.C. §8153(4)) to adopt regulations not inconsistent with the Commission’s
rules to preserve and advance universal service.”® If a State is prohibited by federal statute from
adopting universal service regulations that are inconsistent with the Commission’srules, it
logically follows that Puerto Rico may not adopt universal service regulations inconsistent with
the Commission’s federal universal servicerules. As set forth above, Chapter |11, Section 6(c)(5)
of the PR Telecom Act specifically references its compliance with the requirements of Section
254(f) of the Act.®

As set forth above, the PR Telecom Act explicitly provides that “the obligation to
contribute to the Universal Service Fund shall begin on the date the telecommunications
company begins to render telecommunications services in Puerto Rico and to generate income
from such services, pursuant to Section 254(f) of the Federal Communications Act” (emphasis
added). Given the requirements of Section 254(f), this provision must be consistent with the
Commission’srules; otherwise, as matter of law, it cannot exist. There can be no doubt that the
Commission was well aware of the provisionsin the PR Telecom Act —indeed, it set thisvery
statute for public notice and comment nearly eight years ago. Y et the Commission has not set
aside or criticized in any way the PR Telecom Act's express requirement that FUSF funding
obligations arise at the time that services are provided by the carrier. This PR Telecom Act

requirement, and the Commission's tacit acceptance of it, is consistent with the position of

Thus, the Commission never rendered an Order addressing the merits of the issuesin this
proceeding.

a2 47 U.S.C. § 254(f).

3 In re Changes to the Board of Directors of the National Exchange Carrier Association, Inc.,
Federal Sate Board on Universal Service, Second Order on Reconsideration in CC Docket No.

97-21, FCC 97-400 at 2-3 (rel. Nov. 26, 1997).
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Alliance in the instant case, and contravenes USAC’ s interpretation of Section 254 and of the
FCC'srules.

D. ALLIANCE'SSTATUTORY INTERPRETATION ISCONSISTENT WITH
CONGRESSIONAL FUSF POLICY

As amatter of policy, Alliance's interpretation of Section 54.706 of the
Commission’ s rules and Section 254(d) of the Act is the reading that is most consistent with
Congressional intent. There can be no doubt that Congress intended that carriers be required to
contribute to FUSF whenever they use the PSTN to provide telecommunications services to end
users. Acceptance of the Company's position ensures this result because under this approach,
whenever FUSF-assessabl e services are provided, a corresponding obligation to contribute to
FUSF arises. By contrast, the position advocated by USAC would create numerous funding
gaps.

One obvious example — that acceptance of USAC's position would absolve
carriers that discontinue service from paying FUSF attributable to all prior servicesfor which it
had not been billed by USAC -- was discussed above. As another example, we note again that
in 1997, the FCC permitted USAC to amend its authorization to collect FUSF contributions from
aquarterly to amonthly installment basis.** This modification effectively changed the due date
for the first payments to the FUSF from January 1998 to February 1998. USAC's position would
lead to the absurd result that providers who had generated interstate end user telecommunications
revenues in 1997 did not owe an obligation to the FUSF as of January 1998 simply because they

had not yet received an invoice from USAC.

4 Interim Contribution Methodology Order, 17 FCC Rcd at 24969-74, 111 29-39.
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In sum, Section 254(d) of the Act and relevant FCC interpretive regul ations
provide that the obligation for Alliance to contribute to the FUSF arose at the time that the
Company provided telecommunications services to end users and billed for those services. Asa
result, any FUSF funding obligation attributable to services provided and billed during this time
period constitutes an assessment of FUSF-obligation based upon revenues generated in apre-sale
period for which no obligation is attributable to Alliance, but rather to US Republic.
Accordingly, any required FUSF contributions based on services provided by Alliance prior to
the Sale Date that had not been paid by the Sale Date, constitute FUSF obligations attributable to
US Republic, in accord with USAC’ s own policies and the Asset Purchase Agreement.

USAC, by contrast, has no statutory basis for itsinterpretation —in fact, it citesto
no statute, Commission rule, policy or order in its denial of Alliance's Appeal or itsrationale for
its reasoning in the Administrator’s Decision on Remand. USAC’s adoption of these polices and
practices have never been subject to rulemaking and comment under the Administrative
Procedure Act, nor isthere basis for USAC' s activitiesin law or policy. We aso note that such
action represents an unconstitutional taking under the 5th Amendment of the Constitution. At
bottom, to uphold USAC’ s stated position is to render multiple private contractual agreements

invalid and impose unreasonable regulatory obligations on all telecommunications companies.

E. USAC'SPROCEDURAL ARGUMENTSFAIL BECAUSE THEY ARE NOT IN
THE PUBLIC INTEREST AND LEAD TO PERVERSE POLICY RESULTS

Absent its conclusions concerning substantive issues, USAC is only left to make
procedural arguments supporting the Administrator’s Decision on Remand which, on their own,
are without merit, contravene the public interest, and most importantly, evidence a promotion of

form over substance.
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Regardless of whether Alliance produced accurate or sufficient financial materials
in compliance with the December 9 Order (which it, nevertheless, did through its submission of
materials to USAC viaits FCC Form 499 submissions and through payment plan negotiations
with USAC), USAC would not have been able to evaluate or consider deviation from its policies
concerning application of revenues from a customer base purchased from an asset sale. Indeed,
USAC’sprimary reason for their repeated rejection of Alliance' s 499-A isthat “Alliance again
seeks to exclude from its revenue base revenues associated with certain telecommunications
assets owned by Alliance during the billing period.”

USAC' s procedura arguments are flawed, nevertheless. Asan initial matter,
USAC's procedural policy isstriking in its asymmetry. USAC has limited acarrier’s ability to
recover refunds beyond a date certain, but has accepted no corresponding limit on its own ability
to conduct audits, impose changes to reported revenues, and collect under-payments. It issimply
inappropriate for USAC to have such unequal and limitless discretion to recover funds from
carriers, while imposing an apparently strict limit on the ability of carriersto obtain refunds.

USAC justifiesits policy in part with the argument that there are few “indicia of
reliability” in Form 499 revisions beyond the one-year deadline. However, USAC cannot have it
both ways. If USAC feels confident that sufficient indicia of reliability exist for it to recover
under-payments after a one-year period, it should possess the same level of confidence that
reliable indicia exist to support identification of over-payments and refunds dueto acarrier, as
the Commission’s rules contempl ate.

The records and information which USAC requests, whether based upon the

FCC’s December 9 Order or pursuant to guidelines contained in the Instructions to the FCC

22



Form 499-A, were submitted by Alliance to USAC in prior submissions.”® Thisinformation
was, and is readily available to USAC to conduct a comparative analysis of the revenues
Alliance generated in 1999 with: (1) those revenues reported by Alliance on its April 13, 2001
Form 499-A submission; (2) the revenues reported by US Republic inits April 1, 2000 Form
499-A submission; and (3) any financia statements Alliance has produced to USAC.
Furthermore, USAC has the ability to cross-reference, share, obtain, and compare information
provided to it in a contributors' 499-A with information availableto it in other US government
databases, including Internal Revenue Service Records, afact acknowledged by USAC and the
FCC in the Form 499-A Instructions.*

In short, USAC’s dlegation that it is unable to determine whether Alliance
accurately reported its revenuesin 1999 on its “revised” submission in April 2000, isared
herring apparently designed to avoid confronting the underlying substantive issue concerning
whether it is appropriate for USAC to impose obligations on revenues which Alliance neither
generated or received. In an effort to provide the Commission with complete information,
however, Alliance has attached to this Remand Appeal financial information concerning Alliance
for the years ending June 30, 2000 which illustrates that Alliance did not report, claim or
consider the revenues generated by US Republic’ s customer base as their own for the period

prior to December 23, 1999.%

° Indeed, Alliance has previously provided supporting information which would provide indicia of

reliability concerning the financial status and reporting practices of both Alliance and US
Republic. Inits Appeal, Alliance provided copies of US Republic’s Corporate Records and the
Purchase and Sale Agreement between the companies. See Exhibits E and F of the Appeal. This
information is provided here at Attachments H and B, respectively.

a6 See FCC Form 499-A Instructions, at pages 1-2.

4 Thisinformation is attached hereto at Attachment D. A copy of Alliance’s 2000 499-A, filed
April 13, 2001, is also included as Attachment E.
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Alliance’ s submission of an original 499-A on April 13, 2001 reflected an
accurate statement of the Company’ s revenues and USAC was unjustified in rgecting it because
it was a matter of days beyond an arbitrarily selected time period.*® In fact, at the timein which
USAC regected Alliance’ s worksheet, there was no statute, rule or regulation which would have
allowed USAC to engage in such unauthorized rejection of what it termed a“revised”
Worksheet. Section 254 of the Communications of Act of 1934, as amended by the
Telecommunications Act of 1996 (the “Act”), provides generally for the equitable and
nondiscriminatory contribution by telecommunications carriers to mechanisms established by the
FCC and the Federal-State Joint Board to preserve and advance universal service.*® Although its
existence was not mandated by the Act, USAC was established at the direction of the FCC as an
independent not-for-profit entity with the sole function of administering the Universal Service
Fund (“FUSF") and other universal service support programs.*

USAC' slimited responsibilities are clear in the rules and regulations setting forth
the scope of USAC'’ s charter. Specifically, Sections 54.702(a) and (b) of the Commission’srules
clearly state that USAC is responsible for administering the FUSF programs, including billing,
collection and disbursement of FUSF funds. In addressing early concerns over the role of
USAC, the Commission has emphasized that USAC's functions are to be “exclusively

administrative” > noting that Section 54.702(c) expressly limits USAC'’s power by stating that

8 We note that every 499-A is executed by a corporate officer under penalty of perjury and in the

shadow of criminal prosecution under 18 U.S.C. § 1001. Itishighly likely that these
requirements, on their own, provide someindicia of reliability.

49 47 U.S.C. §254.
= See 1998 Joint Board Order, 13 FCC Rcd at 25064, 25065-66 at 1 12, 14.

o 1998 Joint Board Order at 25067 at § 16 (responding to comments of Bell South, Sorint, and US
WEST).

24



USAC “may not make policy, interpret unclear provisions of the statute or rules, or interpret the

intent of Congress.

» 52

Despite the fact that USAC is clearly prohibited from establishing policy or

addressing uncertainties in the administration of the FUSF on its own, it has clearly donesoin

thiscase. Inrgecting Alliance’ srequest, USAC relied on its “previously adopted policy,”

approved by the USAC Board of Directors during a USAC Board of Directors meeting on July

27, 1999, limiting the period for carrier-initiated adjustments to FUSF submissions. According

to an Action Item entitled, “Recommended Deadline for True-Up of Form 457, USAC’s staff

recommended the following to the Board:

“[b]eginning with the September 1, 1999, data submission; carrier
initiated requests for changes in reported revenues be limited to 12
months. . . . Changesto prior submissions as aresult of an audit
of acarrier’s revenue reported on the Form 457 would not be
impacted by the proposed limitation.”>

USAC' s staff offered the following rationale to support adoption of the

recommendation;

“Historically, USAC has accepted any changes in revenue
information reported by telecommunications service providers,
regardless of when the changes were reported. It is becoming
increasingly burdensome administratively to continue accepting
revisions to reported revenue information indefinitely . . .. Each
time a change is reported that affects end-user billed revenue, it
necessitates revising the service provider’'s billed amounts for the
period impacted by the change.”>*

52

53

47 U.S.C. §8 54.702(c).

The specific resolution stated, “RESOLVED, That the USAC Board of Directors directs staff to
no longer accept carrier initiated requests for changesin revenues reported on prior FCC Form
457 beyond 12 months from the initial submission of the Formin question.” See Action Item#
aBODO05, attached hereto as Exhibit 5.

See Action Item # aBODO05.
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Regardless of the conclusions reached in the FCC December 2004 Order
concerning the policy on a going-forward basis, the adoption of such apolicy is completely
unauthorized and inappropriate.

First, nowhereis statutory or regulatory authority cited to support the USAC
policy and nowhere is any indication given that USAC consulted with the Commission prior to
adopting the policy. Thus, the adoption of, and reliance upon, such a policy directly contravened
express limits on USAC’ s discretion.

Second, USAC attempted to support its position by stating that Commission
“regulations do not require USAC to accept any late-filed Universal Service Worksheets.” >
Alliance notes the corollary — namely, that no Commission regulations restrict USAC from
accepting aworksheet, nor do any Commission regulations govern the process by which it will
accept, consider, or reject any worksheets filed out-of time. Thus, USAC was without discretion
to regject a corrected worksheet, whenever it isfiled.

Third, USAC'srationale for adopting the policy contradicts the rules that govern
its operations. The one-year policy, adopted ostensibly to avoid an *“administrative burden,”
ignored the provisions of Section 54.713 of the Commission’s rules which specificaly permits
USAC to receive compensation for administrative tasks. Thus, the redirection of invoicesto an
appropriate payer, such as US Republic, rather than Alliance, does not impose an undue

administrative burden on USAC. Because USAC is authorized to recover its costs for such

tasks, arbitrary policies adopted to avoid the necessity for undertaking such tasks are completely

% See October 1, 2001 USAC Rejection Letter (Administrator’s Decision on Appeal) at 1. A copy
of this Letter was provided as Exhibit D to the Appeal and remains on the record in this
proceeding.
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unjustified. USAC could have imposed late fees on US Republic for failing to remain
forthcoming concerning its responsibility for its own revenues.

Fourth, even if USAC’s past activities in adopting a one-year limit for acceptance
of corrected FUSF filingsis deemed to be justified and appropriate on a going-forward basis,
such alimit was not properly adopted by USAC as an administrative policy. Rather, such arule
should be adopted by the Commission pursuant to normal notice and comment rulemaking
procedures. A one-year limit is more than a mere administrative or organizational measure. Itis
adecisional rule with potentially material adverse impact on contributors as well as on the FUSF
asawhole. In Alliance's case, the automatic imposition of USAC’ s one-year limit clearly
resultsin such amaterially adverse impact, namely the imposition by USAC of nearly 1 million
dollarsin FUSF obligations and fees that are properly attributed to US Republic and its progeny.
USAC' s prior adoption and imposition of such arule, without public notice or comment, that
resultsin the confiscation of acarrier’s property without just cause, violates of basic notions of
due process.

Finally, USAC should not and can not legitimately reject the filing of arevised
499-A form which accurately reflects the amount of revenue the Company generated in 1999.
Asillustrated herein, it is arbitrary, capricious, and beyond the authority of USAC to apply
revenues attributable to another Company, when that Company or its progeny have paid FUSF
obligations based on the same revenue. To do so resultsin the perverse policy result of USAC

engaging in adouble recovery of funds for the Universal Service Fund.
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CONCLUSION AND STATEMENT OF RELIEF

In summary, USAC itself apparently erred in underbilling US Republic for certain
USF contribution dues. Upon discovering its own error, and then encountering difficultiesin
collecting from US Republic, USAC arbitrarily and capriciously tried to shift responsibility for
the USF liability to Alliance by concocting new rules which are not permitted by the governing
statutes, rules, or policies.

Accordingly, pursuant to Sections 54.719(c), 54.721 and 54.722 of the rules of the
FCC, Alliance respectfully requests that the Commission direct USAC immediately to: (1)
accept Alliance’ s revised filing of its 2000 FCC Form 499-A, which Alliance first attempted to
submit on April 13, 2001, and (2) remove from Alliance s account (File ID # 820411) all FUSF
assessments based upon revenues reported by US Republic for services provided and billed prior

to December 23, 1999, the date of sale of US Republic’s customer base to Alliance.

Respectfully submitted,

/s/ Darius B. Withers

Brad E. Mutschelknaus

Darius B. Withers

KELLEY DRYE & WARREN LLP
1200 19" Street, N.W. Suite 500
Washington, D.C. 20036-2423
202-955-9600 (telephone)
202-955-9792 (facsimile)

Counsdl to Alliance Group Services, I nc.

Dated: July 29, 2005
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