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 Wireless Consumers Alliance, Porsha Meoli, Leslie Armstrong, Sridhar Krishnan, Astrid 

Mendoza, Christina Nguyen, Bruce Gatton, Margaret Schwarz, Kathryn Zill, Mark Lyons, 

Richard Samko and Amanda Selby (hereinafter collectively referred to as “WCA”) submit these 

Comments in response to the Petitions for Declaratory Relief filed by Triton PCS Operating 

Company, L.L.C. d/b/a SunCom (“SunCom”), in Docket No. 05-193, and the Cellular 

Telecommunications & Internet Association (“CTIA”), in Docket No. 05-194 (collectively, 

“Petitioners”).1 

I. EXECUTIVE SUMMARY 

 Petitioners have asked the Commission to rule that 47 U.S.C. § 332(c)(3)(A), as a matter 

of law, preempts all state-law challenges, of any kind or character, to termination fees that 

wireless carriers impose when a subscriber’s service is terminated before its expiration date 

(“early termination fees” or “ETFs”).  The Commission should deny that relief. 

 According to Petitioners, ETFs are part of a business strategy adopted by many wireless 

carriers that features fixed term contracts, handset subsidies and “discounted” monthly rates.  

Petitioners argue that ETFs help carriers recover costs incurred when subscribers cancel their 

service or are terminated by the carrier for nonpayment before the expiration of the one-year or 

two-year term of the contract.  If carriers were unable to charge ETFs, they contend, they would 

have to adopt a different business strategy.  Monthly rates, they assert, would go up and some 

handset subsidies might be reduced.  This effect on rates, Petitioners argue, makes carriers’ ETFs 

part of  their “rate structure,” and causes any claim challenging them to be preempted by § 332. 

Furthermore, Petitioners assert that if a court were to award damages or other monetary relief in 

a case challenging ETFs, this relief would amount to a determination that the ETFs previously 

                                                 
1 Wireless Consumers Alliance (“WCA”) is a consumer organization devoted to advancing the 
interests of wireless telephone consumers.  Meoli, Armstrong, Krishnan, Mendoza, Nguyen, 
Gatton, Zill, Johnson, Samko and Selby are current or former wireless subscribers who have 
filed state-law claims against wireless carriers in California state court arising from their 
payment of early termination fees. 
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charged were not reasonable, and therefore would constitute retroactive ratemaking prohibited by 

§ 332. 

   As we will demonstrate below and in a subsequent filing,2 the factual assumptions upon 

which Petitioners base their arguments are, at best, dubious.  ETFs are “liquidated damages” 

provisions, not “rates charged.”  They are designed primarily to prevent “churn” – or, in other 

words, to prevent or impede subscribers from switching carriers.  Moreover, there is no evidence 

to support Petitioners’ contention that if ETFs were modified or eliminated pursuant to court 

order, or if damages were awarded in a lawsuit challenging ETFs, it would cause any changes to 

wireless carriers’ rates.  But even if all of Petitioners’ characterizations, assumptions and 

predictions about the future were completely accurate, it would not matter.  The issue before the 

Commission is not whether ETFs are good or bad, or whether monthly rates would go up or 

handset subsidies would vanish without them.  Rather, it is whether, as a matter of law, § 332 

preempts state-law actions that challenge ETFs.  In other words, the question is not whether the 

existence or absence of ETFs has some effect on rates.  Rather, the question is whether ETFs are 

rates within the meaning of the statute.  And they are not. 

 Both the language of § 332 and the statute’s legislative history are flatly inconsistent with 

Petitioners’ preemption theory.  The statutory clause on which Petitioners rely preempts only 

state and local “regulation” of “rates charged.”  However, ETFs are not “rates charged” – they 

are “other terms and conditions” imposed by contract, which are explicitly left to state 

regulation.  The major carriers’ subscriber contracts confirm that.  They don’t describe or label 

ETFs as rates.  Instead, they place the clause imposing ETFs in the section of the contract headed 

“Terms and Conditions.”  Moreover, ETFs are completely dissimilar from rates both in form and 

function:  Rates are charges for service, measured by time or unit of service.  ETFs, on the other 

hand, are contractual remedies for breach of contract.  Indeed, they are liquidated damages 

                                                 
2 Respondents intend to submit separately internal documents produced by wireless carriers in 
litigation, pursuant to a Protective Order, that will shed significant light on the genesis, rationale, 
purpose and effect of ETFs.  Court approval to submit these documents to the Commission was 
obtained too late to file them with these Comments. 
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clauses – in the event of a breach of contract by the subscriber, they provide that the carrier may 

recover a sum certain, usually (but not always) a flat fee of $150, $175 or $200.  Thus, unlike 

rates, ETFs are not charges for service; instead, they are charges imposed only upon the 

termination of service.  They are charges for not receiving service. 

 Not only are ETFs not rates, but state-law contract, tort or consumer fraud actions arising 

from ETFs do not constitute the “regulation” of “rates.”  Indeed, while Petitioners seek to 

characterize the state-court class actions that they are trying to evade through their petitions 

herein as surreptitious rate-making, there is no truth to that characterization.  Those cases are 

brought under longstanding state contract laws of general applicability that, among other things, 

protect contracting parties, especially consumers subject to contracts of adhesion, from unfair 

and deceptive business practices generally, and from liquidated damages clauses that amount to 

contractual penalties in particular.  Every state has a statute prohibiting unfair and deceptive 

business practices, and every state has a statute or a common-law rule that specifies what 

standards liquidated damages clauses must meet and which prohibits abusive and oppressive 

contractual penalties.3  These limitations on liquidated damages protect consumers from 

overreaching by all businesses – not just wireless carriers.   

 As both the language of § 332 and its legislative history confirm, the statute was never 

intended to preempt state contract, tort or consumer protection laws of general applicability.  

Indeed, the statute itself expressly permits state regulation of “other terms and conditions” – that 

is, contractual “terms and conditions” other than rates.  Moreover, the general savings clause of 

47 U.S.C. § 414 preserves state-law remedies that are not specifically preempted.   

 In addressing preemption under § 332, the Commission is not writing on a blank slate.  

Indeed, a large number of courts have already spoken on the issue of whether ETF claims are 

preempted as a matter of law.  With immaterial exception, they have all held the same way – that 

                                                 
3 Indeed, the Uniform Commercial Code, provisions of which have been adopted in some form 
by all fifty states, contains a provision limiting liquidated damages and prohibiting contractual 
penalties.  U.C.C. § 2-718.  See, e.g., California Uniform Commercial Code § 2718. 
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ETFs are not rates and that there is no preemption.4  In contrast, not a single case has endorsed 

the proposition advocated by Petitioners – that all ETFs are “rates” and that any and all state-law 

actions challenging any ETF are preempted.  Only a tiny handful of cases have held, in an 

individual case, that a particular carrier’s ETF was a “rate” or that a particular claim challenging 

it was preempted; and those cases are so procedurally and substantively flawed that they are 

simply bad law.  In Wireless Consumers Alliance, 15 FCC Rcd 17021 (2000), the Commission 

stated that “the determination of whether any claim or remedy is consistent with § 332 must be 

determined in the first instance by a state trial court based on the specific claims before it.”  Id. at 

¶ 28.  The Commission should defer to and follow the repeated rulings by state and federal trial 

courts that ETFs are not rates and that claims challenging them are not preempted. 

 The Commission’s own prior rulings interpreting § 332 also do not support the relief that 

Petitioners seek.  The Commission has held that while § 332 preempts state regulation of rates, it 

does not prohibit actions brought under state-law contract, tort or consumer protection laws that 

merely affect a wireless carrier’s revenues or costs of doing business.  In re Southwestern Bell 

Mobile Systems, Inc., 14 FCC Rcd 19898, 19901, ¶ 7 (1999); Petition of Pittencrieff 

Communications, Inc., 13 FCC Rcd 1735, 1737, 1745 ¶ 20 (1997).  Nor does the statute preempt 

                                                 
4 Phillips v. AT&T Wireless, 2004 U.S. Dist. LEXIS 14544 at *36 (S.D. Iowa 2004); Carver 
Ranches Washington Park v. Nextel South Corp., Case No. 04-CV-80607 (S.D. Fla. Sept. 23, 
2004), attached hereto as Exhibit A; Gatton v. T-Mobile USA, Inc., 2003 U.S. Dist. LEXIS 
25922 (C.D. Cal. April 18, 2003); Kinkel v. Cingular Wireless, LLC, Case No. 02-999-GPM, slip 
op. at 4 (S.D. Ill. Nov. 8, 2002), Exhibit G to CTIA Petition; State of Iowa v. United States 
Cellular Corporation 2000 U.S. Dist. LEXIS 21656 (S.D. Iowa 2000); Cedar Rapids Cellular 
Telephone LP v. Miller, 2000 U.S. Dist. LEXIS 22624 (N.D. Iowa 2000); Esquivel v. 
Southwestern Bell Mobile Systems, Inc., 920 F. Supp. 713 (S.D. Tex. 1996); Hall v. Sprint, 
supra, attached hereto as Exhibit B; Investigation on the Commission’s Own Motion into the 
Operations, Practices, and Conduct of Pacific Bell Wireless LLC dba Cingular Wireless, 2004 
Cal. PUC LEXIS 577 (December 16, 2004), attached as Exhibit C hereto; see also Fedor v. 
Cingular Wireless Corp., 355 F.3d 1069 (7th Cir. 2004) (suit alleging improper billing not 
preempted by § 332); Brown v. Washington/Baltimore Cellular Ltd. Ptp., 109 F. Supp. 2d 421 
(D. Md. 2000) (case challenging wireless company’s late fees not preempted under § 332); 
Mountain Solutions v. State Corporation Commission of Kansas, 966 F. Supp. 1043 (D. Kan. 
1997) (holding state laws requiring cellular providers to contribute money to state-run universal 
service programs not preempted by § 332); Dakota Systems, Inc. v. Viken, 694 N.W.2d 23, 40, 
2005 S.D. LEXIS 28 (So. Dakota Supr. Ct. Feb. 23, 2005) (state licensing and tax statutes not 
preempted by § 332). 
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efforts to recover damages.  Wireless Consumers Alliance, Inc., supra, 15 FCC Rcd 17021 at ¶ 

19.  The award of monetary relief does not amount to retroactive ratemaking under § 332.  Id. at 

¶¶ 23-24; In re Wireless Consumers Alliance, Inc., Order on Reconsideration, 16 FCC Rcd 5618, 

5620 (2001).  To now hold that all state-law challenges to ETFs are preempted as a matter of law 

would require the Commission to abandon its own carefully considered and longstanding 

precedents  

 Boiled down to its essence, Petitioners’ argument is based not on law but on its own 

policy preferences – they contend that if state-law litigation were to force changes in carriers’ 

ETF practices, that would affect rates structures in a way that they characterize as undesirable.  

But the preemptive scope of § 332 is not a question of policy – it is a question of statutory 

interpretation.  Both the statutory language and the judicial decisions interpreting it are clear:  

Challenges to ETFs based on state contract, tort or consumer protection provisions are not 

preempted. 

 Furthermore, even if the Commission were to consider the policy arguments advanced by 

Petitioners, it should reject them.  Petitioners argue that their current business strategy, which 

involves subsidized handsets and “discounted” monthly rates, is good for consumers and the 

industry and must be preserved at all costs; and they assert that allowing state-law challenges to 

ETFs to go forward would destroy that business strategy.  Nobody knows whether any of the 

ETF cases now pending in state or federal court will be successful, or if they are successful, 

whether that would change or destroy handset subsidies or any other aspects of the way carriers 

do business.  Certainly, the Petitioners’ speculation to that effect is unproven.  But the point is 

that the Commission should not be invested in a particular market or pricing structure for the 

industry.  It is an important premise of § 332 that markets, not regulators, are supposed to 

determine what business and pricing strategies carriers should adopt.  State-law provisions and 

remedies are an important aspect of markets.5 

                                                 
5 Thus, in Wireless Consumers Alliance, supra, 15 FCC Rcd 17021 at ¶ 24, the Commission 
stated:   
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 But even if the Commission believes that the state-court litigation, if successful, may 

change the business landscape for some wireless carriers, such changes are as likely to have 

salutary effects as negative ones.  ETFs are, in their essential nature, anticompetitive.  They are 

designed, first and foremost, to control churn – or, in other words, to impair subscribers’ freedom 

to switch carriers to obtain lower prices and better service.  The Commission has recognized that 

allowing subscribers greater freedom to switch carriers is pro-competitive.  See In the Matter of 

Telephone Number Portability, 18 FCC Recd 20971, 20976 (2003). 

 Petitioners also argue that the conflicting demands of state laws interfere with the 

desirable goal of nationwide uniformity in service offerings.  But that is false.  Carriers’ 

offerings are not necessarily uniform now and there is no reason why they should be.  The 

savings clauses embedded in 47 U.S.C. §§ 332 and 414 explicitly contemplate that wireless 

carriers will have to cope with the shifting demands of state law.  Exposure to litigation under 

state laws of general applicability such as those relating to liquidated damages and unfair 

business practices is part of the price the carriers pay for the greater freedom from regulation that 

§ 332 gave them.  In sum, Petitioners’ request for relief is indefensible not only as a matter of 

law but also as a matter of policy.  

II. ARGUMENT 

A. The Language of the Statute Provides No Support for the 
Petitioners’ Claim that All ETFs Are “Rates Charged” or that 
State-Law Causes of Action Challenging them Are Preempted 

 47 U.S.C. § 332(c)(3)(A) provides: 

[N]o State or local government shall have any authority to regulate ... rates 
charged by any commercial mobile service or any private mobile service, 
except that this paragraph shall not prohibit a State from regulating the 
other terms and conditions of commercial mobile services. 

                                                                                                                                                             
It follows that if CMRS providers are to conduct business in a competitive 
marketplace, and not in a regulated environment, then state contract and tort 
claims should generally be enforced in state courts.  We also agree with 
commentators who assert that enforcement of such laws through a monetary 
remedy is compatible with a free market. 
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 The determination of whether or not a federal statute preempts state-law claims turns on 

the intent of Congress:  
 
The purpose of Congress is the ultimate touchstone in every pre-emption case. As 
a result, any understanding of the scope of a pre-emption statute must rest 
primarily on a fair understanding of congressional purpose. Congress' intent, of 
course, primarily is discerned from the language of the pre-emption statute and 
the statutory framework surrounding it. Also relevant, however, is the structure 
and purpose of the statute as a whole, as revealed not only in the text, but through 
the reviewing court's reasoned understanding of the way in which Congress 
intended the statute and its surrounding regulatory scheme to affect business, 
consumers, and the law. 

 Medtronic, Inc. v. Lohr, 518 U.S. 470, 485-86 (1996) (internal citations and quotations omitted). 

 Whether court claims challenging a wireless carrier’s ETFs under provisions of state law 

are preempted under § 332(c)(3)(A) therefore depends on an analysis of the intent of Congress, 

which is revealed primarily in the words of the statute itself, and secondarily in “the structure 

and purpose of the statute as a whole.”  The principal inquiries in making that determination in a 

particular case would seem to be whether the ETF in question is a “rate charged” within the 

meaning of § 332 and whether the claims asserted under state law are properly characterized as 

attempts to “regulate” rates.   

 However, the breadth of relief that Petitioners are seeking requires an even more 

sweeping showing.  Petitioners are asking the Commission to hold that ETFs, no matter who 

imposes them, where and in what type of contract they appear, how they are triggered, how 

much they are, whether they are ever collected or not, how they may relate to other aspects of a 

wireless carrier’s business or what each carrier’s subscriber contract says about them, are always 

and everywhere “rates charged” as a matter of law, and that claims based on state law that 

challenge anything at all about an ETF are, ipso facto, preempted.  Thus, Petitioners must show 

that all ETFs, in their essential nature, are necessarily “rates charged,” and that there is no kind 

or type of ETF that could conceivably be characterized as anything other than a “rate charged.”  

They must also show that no claim that could possibly be brought under state law challenging 

such an ETF could possibly be anything other than an effort to “regulate rates.”  Petitioners have 
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not made and cannot even begin to make such a showing.  The language of the statute, its 

legislative history, the overwhelming weight of judicial and regulatory authority and the facts 

applicable to ETFs all demonstrate that ETFs are not “rates charged” and, accordingly, that 

claims seeking relief from ETFs under state law are not preempted. 

Two aspects of the statutory language require particular attention in this regard.  First, 

what the statute prohibits is state “regulation” of “rates charged.”  Both “regulation” and “rates 

charged” have readily ascertainable meanings.  First, the word “rate” has a clear meaning – it is a 

charge: 

 (1) for service,  

 (2) imposed by unit of service or time. 

Thus, Black’s Law Dictionary, 1261 (6th ed. 1990) defines a “rate” as follows:   

In connection with public utilities, as a charge to the public for a service open to 
all and upon the same terms.  The unit cost of a service supplied to the public by a 
utility.  When used in connection with public utilities, such as a telephone 
company, generally means price stated or fixed for some commodity or service of 
general need or utility supplied to the public measured by specific unit or 
standard. 

The American Heritage Dictionary defines a “rate” as “the cost per unit of a commodity 

or service.” American Heritage Dict. 1027 (2d ed. 1982), quoted in Ball v. GTE Mobilnet of 

California, 81 Cal.App.4th 529, 538 (2000) (emphasis in original court opinion). 

Consistent with this guidance, the Commission, held, in Wireless Consumers Alliance, 

that a “rate,” as used in § 332, is a “charge for services.”  15 FCC Rcd 17021 at ¶ 39, n.44.     

 ETFs are not charges for service.  A customer does not get any services by paying an 

early termination fee.  Instead of being a charge for service, an ETF is a charge for the 

discontinuation of service that is only assessed when no more service is to be provided.  

Moreover, it is significant that ETFs are imposed not only when a subscriber terminates a fixed-

period service contract early but also when the carrier terminates a subscriber’s service before 

the expiration of his service contract – for example, when the subscriber fails to pay his bill on 

time.  Under these circumstances, an ETF is a charge imposed on the subscriber in connection 

with being cut off from service by the carrier.  Indeed, each subscriber’s monthly bill contains all 
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of the charges for services provided by the carrier, and no ETF ever gets charged as long as the 

contract runs through its term.  Thus, it is a charge that most subscribers never become obligated 

to pay. 

Petitioners contend that ETFs qualify as rates, in part, because they constitute contingent, 

delayed partial payment for handsets and accessories previously provided by the carrier at the 

beginning of the subscriber’s contract and service provided by the carrier during the term of the 

contract.  CTIA Petition at 11.  That is an unsupportable assertion.  ETFs are rarely charged, and 

even more rarely paid.  An ETF cannot, therefore, provide for any recoupment or compensation 

for handsets or accessories.  Moreover, no carrier’s service contract specifies that the ETF is to 

pay for equipment or service.6   

ETFs serve a variety of purposes for wireless carriers – recovering “liquidated damages” 

in the event a contract terminates before its expiration date, impeding or preventing subscribers 

from switching carriers, controlling “churn,” intimidating subscribers to sign up for additional 

years or additional services and raising revenue.  None of these purposes is in any way connected 

with the straightforward meaning of the word “rate” or the phrase, “rate charged” – a charge for 

a unit of service. 

Indeed, all of the major carriers include their ETFs in the section of their subscriber 

contract entitled “TERMS AND CONDITIONS,” a document entirely separate from the “rate 

plan,” which supports the conclusion that they are “other terms and conditions” within the 

meaning of § 332, rather than “rates charged.”7 

                                                 
6 At p. 13 of its petition, CTIA argues that ETFs are analogous to other contingent charges, not 
paid by all subscribers, that are nevertheless regarded as “rates,” such as charges for exceeding 
the monthly allotment of minutes and pay-per-use charges.  However, this comparison is flawed.  
These charges are only contingent in the sense that if the service is never rendered to a particular 
subscriber, he does not incur an obligation to pay.  The same is not true under Petitioners’ view 
of ETFs.  The products and services for which Petitioners claim ETFs form part of the contingent 
payment are provided to everyone, but only the subscriber whose contract is terminated early is 
charged an ETF.   Thus, the theory that ETFs are rates because they are “contingent part 
payment” is meritless.  
7 See T-Mobile contract, attached hereto as Exhibit D; AT&T Wireless contract, attached hereto 
as Exhibit E. 
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Petitioners attempt to compare ETFs to such practices as billing for calls “rounded up to 

the next full minute,” or timing calls from “Send” to “End” rather than only for the time the call 

is connected.  However, the comparison is inapposite.  Practices such as rounding up or billing 

from “Send” to “End” affect every charge for every call.  ETFs, on the other hand, do not arise 

unless and until the carrier claims that the contract has been breached. 

Also of significance in the statute is the word “regulate.”  Although Petitioners attempt to 

read language into § 332 that is not there, nothing in the statute prohibits the assertion of garden 

variety state-law claims arising from contract, tort or statutory causes of action that might 

somehow arguably influence or affect rates or “rate structures.”  Moreover, there is no language 

in the statute that would forbid a court from granting monetary or injunctive relief that might 

somehow relate to or implicate rates.  What the statute says is that state and local governments 

may not “regulate” rates.  A court’s award of damages or other monetary relief based on a state-

law claim arising from contract, tort or consumer protection laws generally does not constitute 

“rate regulation.”  Wireless Consumers Alliance, supra, 15 FCC Rcd 17021 at ¶¶ 38-39.  

Similarly, a court’s award of equitable relief with respect to a charge that is not a “rate” under 

the statute does not constitute rate regulation.   

Finally, there are not one but two savings clauses that expressly exempt particular 

categories of claims from the preemption provisions of § 332.   

As a general matter, federal statutory provisions preempting state law must be read 

narrowly as a general rule.  Rice v. Santa Fe Elevator Company, 331 U.S. 218, 230 (1947).  

Preemption will not be found unless the statute evinces a “clear and manifest” Congressional 

intention to displace state law with federal regulation in a particular arena.  Id.  Accord Nixon v. 

Missouri Municipal League, 541 U.S. 125 (2004); Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 93 

(1983).  Indeed, the Supreme Court has admonished that where it is possible to interpret a statute 

as not preempting a particular claim, the statute must be interpreted in that way.  Bates v. Dow 

Agrosciences LLC, ___ U.S. ___, 125 S.Ct. 1788, 161 L.Ed. 2d 687 (2005). 
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 In Bates, the Supreme Court rejected Dow’s contention that the preemption provision of 

the Federal Insecticide, Fungicide and Rodenticide Act (“FIFRA”), 7 U.S.C. § 136v(b), 

preempted claims for damages under state-law consumer protection statutes: 
 

Even if Dow had offered us a plausible alternative reading of § 136vb – indeed, 
even if its alternative were just as plausible as our reading of that text – we would 
nevertheless have a duty to accept the reading that disfavors pre-emption.  
Because the States are independent sovereigns in our federal system, we have 
long presumed that Congress does not cavalierly pre-empt state-law causes of 
action.  In areas of traditional state regulation, we assume that a federal statute has 
not supplanted state law unless Congreess has made such an intention clear and 
manifest. 

125 S.Ct. at 1800 (internal citations and quotation marks omitted). 

Thus, even if there were no savings clauses applicable to § 332, Petitioners would have to 

bear a heavy burden to establish preemption.  The two savings clauses, read together, make the 

burden insurmountable. 

The first of these savings clauses is included in the very same sentence as the preemption 

for the “regulat[ion of] rates charged.”  The statute provides:  

[N]o State or local government shall have any authority to regulate ... rates 
charged by any commercial mobile service or any private mobile service, 
except that this paragraph shall not prohibit a State from regulating the 
other terms and conditions of commercial mobile services. 

47 U.S.C. § 332 (emphasis added).   

 Accordingly, to determine whether claims challenging ETFs are preempted, it is 

necessary to interpret the phrase “terms and conditions.”  And this phrase, like the words “rates”  

and “regulate,” has a clear and discernable meaning.  Thus, “term” clearly refers to a term of a 

contract.  Indeed, Black’s Law Dictionary (8th ed. 2004 at 1509) defines “term” as “a contractual 

stipulation.”  “Condition” is defined as “A clause in a contract or agreement which has for its 

object to suspend, rescind, or modify the principal obligation.  Black’s 6th ed. at 293.  The ETF is 

clearly intended to “suspend, rescind or modify” the contract pursuant to which the carrier 

provides service and the customer pays.  In addition, as we demonstrate below, ETFs are found 

in the carriers’ subscriber contracts – an entirely separate document from the “rate plan.”  Exhs 
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D-E.  Moreover, numerous courts have determined that ETFs are not “rates” but, rather, are 

“other terms and conditions” of wireless service.  E.g., Phillips v. AT&T Wireless, 2004 U.S. 

Dist. LEXIS 14544 at *36 (S.D. Iowa 2004).  See discussion at Section D below.  Accordingly, 

the savings clause that Congress inserted into the text of § 332 militates strongly against a 

finding that state-law claims challenging ETFs are preempted. 

 In addition to the savings clause that appears in § 332 itself, another savings provision is 

also applicable to § 332 – the general savings provision of 47 U.S.C. § 414.  That provision 

states: 
 

Nothing in this Act contained shall in any way abridge or alter the remedies now 
existing at common law or by statute, but the provisions of this Act are in addition 
to such remedies. 

As the Eleventh Circuit Court of Appeals held, interpreting § 414: 
 
…[T]he existence of this type of "savings" clause which contemplates the 
application of state-law and the exercise of state-court jurisdiction to some degree 
counsels against a conclusion that the purpose behind the Act was to replicate the 
'unique preemptive force' of the LMRA and ERISA. 

Smith v. GTE Corp., 236 F.3d 1292, 1313 (11th Cir. 2001); see also Weinberg v. Sprint, 165 

F.R.D. 431, 439 (D.N.J. 1996) (§ 414 “indicates Congress’s intent that independent state causes 

of action … not be subsumed by the Act but remain separate causes of action….”); In re 

Operator Services of America, 6 FCC Rcd 4475, 4477 at ¶ 11 (§ 414 “…preserves the 

availability…of such preexisting remedies as tort, breach of contract, negligence, fraud and 

misrepresentation remedies generally applicable to all corporations operating in the state, not just 

telecommunications carriers.”); Lewis v. Nextel Communications, 281 F.Supp.2d 1302, 1306 

(S.D. Ala. 2003)  (“The FCA’s savings clause makes it clear that the causes of action in the 

federal statute are cumulative to available state law actions.); Union Ink Company, Inc. v. AT&T 

Corp., 801 A.2d 361, 370 (N.J. Sup. 2002) (“The Communications Act does not displace, but 

rather supplements state law claims against cellular telephone service providers for consumer 

fraud, misrepresentation, breach of contract and unfair billing practices.”).    
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B. The Legislative History of § 332(c)(3)(A) Strongly Suggests 
that ETFs Are Not “Rates Charged” 

 The legislative history of the statute also militates against the reading of § 332 advocated 

by Petitioners.  As part of the Omnibus Budget Reconciliation Act of 1993,  Congress amended 

the Federal Communications Act of 1934 to substantially deregulate the wireless 

telecommunications industry.  See Connecticut Dept. of Public Utility Control v. FCC 78 F.3d 

842, 845 (2d Cir. 1996).  Prior to the amendment, commercial wireless carriers were required to 

file tariffs publishing their intrastate rates with state regulatory commissions.  Spielholz v. 

Superior Court, 86 Cal.App.4th 1366, 1373 (2001).  The amendment removed the authority for 

state governments to regulate the rates charged by wireless carriers.  See 47 U.S.C. § 

332(c)(3)(A).  However, as the amendment’s legislative history makes clear, state governments 

retained their authority to regulate the “other terms and conditions” of wireless service: 

It is the intent of the Committee that the states still be able to regulate the 
terms and conditions of these services.  By “terms and conditions,” the 
Committee intends to include such matters as customer billing information 
and practices and billing disputes and other customer protection matters; 
facilities, citing issues (e.g., zoning), transfers of control, the bundling of 
services and equipment; and the requirement that carriers make capacity 
available on a wholesale basis or such matters as fall within a state’s 
lawful authority.  This list is intended to be illustrative only and not meant 
to preclude other matters generally understood to fall under “terms and 
conditions.” 

H.R.Rep. No. 103-111, 103d Cong., 1st Sess. (1993), reprinted in 1993 U.S.C.C.A.N. 378, 588 

(emphasis added). 

 Congress’s intent was to exclude from federal preemption consumer claims like this one.  

ETFs fall within the “other terms and conditions” provision in § 332(c)(3)(A).  By their very 

nature, ETFs are a remedy for breach of contract that derives from the terms of subscriber 

contracts not “rates.”  State-law provisions regarding contracts, liquidated damages and 

consumer fraud – the types of provisions that are at issues in the cases pending in California, 

Illinois, Florida and South Carolina that Petitioners are asking the Commission to preclude – are 

clearly “matters [that] fall within a state’s lawful authority.”  See e.g. Union Ink Co. v. AT&T, 

801 A. 2d 361, 374-75 (N.J. Sup. App. Div. 2002) (“Those rules of law that, generally, govern 



 
45066      

14

the relationships between parties to consumer transactions are signaled out for particular 

preservation.”) 

  Hence, as the Phillips court held, ETFs fall within “other terms and conditions” and 

challenges thereto “‘are brought under consumer protection laws and go to the substance of 

consumer protection – e.g., fraud, misrepresentation, false advertising, billing practices – not to 

rates....’” Phillips, supra, 2004 U.S. Dist. LEXIS 14544 at *32 (quoting U.S. Cellular, 2000 U.S. 

Dist. LEXIS 21656 at *18).  Any broader interpretation of “rates” would contradict the express 

language of the statute that Congress intended to permit states to regulate consumer protection.  

Id. at *36. 

C. ETFs Are Liquidated Damages, Not “Rates Charged” 

 Petitioners egregiously mischaracterize ETFs in claiming that they are “rates 

charged” for wireless service.  Rather, they are remedies for breach of the subscriber 

agreement.  More specifically, they are liquidated damages provisions.  The term 

“liquidated damages” is defined in Black’s Law Dictionary as: 
 

An amount contractually stipulated as a reasonable estimation of actual 
damages to be recovered by one party if the other party breaches. 

Black’s Law Dictionary (7th ed.) at 395.  Wireless carriers’ ETFs clearly fall within this 

definition.  To establish a valid liquidated damages provision in a contract, state statutes 

focus on whether: (1) the liquidated damages clause was agreed to by the parties, (2) 

damages are extremely difficult to determine, and (3) the contractual liquidated damages 

amount accurately measures the anticipated loss that the non-breaching party would 

suffer in the event of a breach by the other party.  See, e.g., Cal. Civ. Code § 1671(d).  

The purpose of these provisions is to protect consumers from liquidated damages 

provisions that in fact are punitive in nature and amount, i.e. a penalty.  Donald v. The 

Golden 1 Credit Union, 839 F.Supp. 1394 (E.D. Cal. 1993).   

 A number of wireless carriers’ contracts are deliberately and explicitly worded 

not only to acknowledge their ETFs as a liquidated damages provision, but to attempt to 
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satisfy statutory standards, trying to ensure that the liquidated damages clause is upheld 

as valid under state law.  Thus, for example, the T-Mobile contract effective as of 

December, 2004, states: 
 
But if you cancel service or breach the agreement before your term ends, 
you agree that the resulting harm to us is impracticable or extremely 
difficult to measure and you agree to pay us in addition to amounts owed, 
as a reasonable estimate of our harm, a $200 cancellation fee… 

T-Mobile Agreement, Exhibit D hereto (emphasis added). 

 Similarly, a recent AT&T Wireless Welcome Guide, under the heading “Terms 

and Conditions,” states: 
 

If you terminate service more than 30 days after your activation date, but 
before the end of your fixed term, or we terminate following your default, 
you will be in material breach of this agreement.  You agree our damages 
will be difficult or impossible to determine and agree to pay us, as a 
reasonable estimate of our damages and in addition to all other amounts 
owing, a cancellation fee for each number (the actual amount of which is 
reflected in the sales information), and you may not be eligible for new 
customer promotions in the future. 

AT&T Wireless Agreement, Exhibit E hereto (emphasis added).   

 The language of termination, breach, harm and damages, and the formulation that 

damages are difficult or impossible to determine are the hallmarks of a classic liquidated 

damages clause.  Although not all carriers use the same language in their contracts, the 

contractual function performed by ETFs is the same for every carrier.  The charge is not 

imposed unless the subscriber breaches the contract and the agreement is terminated 

before its expiration date, and it is explicitly designed to pay the carrier for harm or losses 

suffered upon early termination.  CTIA itself, in its Petition, admits that ETFs are 

designed to recover revenue lost as a result of a customer’s breach of contract resulting in 

the early termination of the contract.  CTIA Petition at 2, 18.  If there were any doubt that 

ETFs are liquidated damages, it is dispelled by the industry’s admission that if ETFs were 

absent or unenforceable, carriers would file a breach of contract claim against subscribers 
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who terminate their contracts early and attempt to recover their “actual damages.”  Id. at 

25.8  In other words, ETFs are the substitute for a determination of the carrier’s damages 

through a breach of contract lawsuit against the subscriber.9 

 By characterizing their ETFs as liquidated damages, and/or admitting that the 

ETFs are liquidated damages clauses, the carriers are relying upon state contract law to 

recover damages when a subscriber commits a breach of contract.  Accordingly, 

Petitioners’ position is anomalous and unfair:  They take the position that the industry can 

rely on state contract law to collect damages from subscribers who terminate early.  

However, they contend that any attempt by the subscriber to defend himself from such a 

suit by invoking state-law restrictions on liquidated damages is preempted as state 

regulation of “rates charged.”  

 CTIA argues that it is “immaterial for purposes of the analysis of the ETF … whether, as 

a matter of contract law, [it] is viewed as a conditional payment for the handset or services, as a 

reasonable approximation of lost profits, as reliance damages of the carrier, or some other proper 

measure of contract damages….”  CTIA Petition at 12, fn. 41.  Thus, Petitioners seem to suggest 

that ETFs can be, at one and the same time, both liquidated damages and rates.  That contention 

is illogical and legally baseless.  If ETFs are contract remedies, they cannot be “rates charged.” 

And they are clearly contract remedies. 

/ / / 

/ / / 
                                                 
8 CTIA Petition, at 25.  And, in fact, Verizon has done precisely that.  In the ETF case pending 
against Verizon in Alameda County, California, Verizon has filed conditional counterclaims 
against certain plaintiffs, alleging that if Verizon’s ETFs are held to be void or unenforceable, 
Verizon seeks a recovery of “actual damages” attributable to the early termination of their 
contracts.  See Exhibit F hereto at 5 (“…[C]ross-defendant Morton damaged Verizon Wireless 
by terminating her contract early.  Damages incurred by Verizon Wireless include but are not 
limited to the excess of remaining monthly payments due under the subscription agreement over 
the cost of serving Morton for the remainder of the agreed-upon term.”)  
9 Significantly, however, the existence of an ETF does not relieve a carrier that may wish to 
obtain compensation from a subscriber for the early termination of his contract from the 
necessity of filing suit.  It only affects the amount of damages that the carrier could recover if it 
did file suit (assuming the ETF is found to be valid and enforceable). 



 
45066      

17

D. The Weight of Judicial Opinion Supports the View that ETFs 
Are Not “Rates Charged” and that Claims Challenging ETFs 
Are Not Preempted 

 Petitioners represent that the weight of judicial authority supports their contention that 

ETFs are “rates charged” and that state-law claims challenging them are preempted – or, at least, 

that there is a split of authority on the question, and that only a few rogue courts in isolated 

jurisdictions have ruled against the industry on this issue.  Nothing could be further from the 

truth.  The scope of § 332’s preemption provision has been addressed repeatedly and squarely by 

federal and state courts throughout the country, and virtually every court that has decided the 

issue has flatly rejected the expansive interpretation of § 332 that Petitioners advocate.  The 

industry has been losing this issue in the courts for years – that is why it has now come to the 

Commission to ask the agency to pull its chestnuts from the fire.  And there is not a single case 

in which a court has endorsed the sweeping interpretation of § 332’s preemption clause that 

Petitioners are advocating. 

1. Courts Have Repeatedly Rejected Petitioner’s 
Expansive View of § 332 Preemption  

 Numerous cases from federal and state courts throughout the country have rejected 

Petitioners’ expansive view of § 332 preemption, both in cases challenging some aspect of ETFs 

and in other related contexts.  The recent case of Phillips v. AT&T Wireless, 2004 U.S. Dist. 

LEXIS 14544 (S.D. Iowa 2004), is particularly instructive.  In Phillips, a former AT&T Wireless 

subscriber alleged that he had been illegally charged early termination fees under AT&T’s 

cellular service contracts, in violation of the Iowa Consumer Credit Code and the Iowa Unfair 

Debt Collection Statute.  AT&T removed the case to federal court, claiming that plaintiff’s state 

law claims were completely preempted by § 332(c)(3)(A).  The plaintiff moved to remand.  

AT&T argued that § 332(c)(3)(A) completely preempts all challenges to “rates charged” and 

“market entry,” creating federal removal jurisdiction over such challenges.  The court agreed.  

However, the court held that ETFs are not “rates charged” within the meaning of § 332(c)(3)(A) 

and remanded the case to state court.  The court observed: 
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[T]he entire spectrum of telecommunications regulation is not being 
preempted [by § 332].  Only those claims that would regulate “rates” or 
“market entry” fall within the bounds of complete preemption under the 
FCA. Thus, the real inquiry in this case becomes whether Phillips’ claims 
constitute a challenge to either the rates or market entry of AT & T, the 
cellular service provider. 

Id. at *21. 

 AT&T argued in Phillips, as Petitioners do here, that the ETF was a critical component of 

its “rate structure,” because the effect of granting the relief requested would result in increased  

rates for its service.  Id. at *26.  Specifically, AT&T contended that 
 
…it would be required to increase its rates to recover costs and make a reasonable 
profit on a more expedited basis if it were determined that it could not charge an 
early termination fee for the early termination of term service agreements.  

Id. at *28.  AT&T relied on the Affidavit of Michael Attiyeh, its Director of Consumer Product 

Management, in support of the proposition that its ETFs correlated to, and were an integral part 

of, the rates charged by AT&T for its services.  Id.  (A copy of the Attiyeh Affidavit that AT&T 

submitted in Phillips is attached as Exhibit G  hereto.)  However, the court rejected that 

argument. 

 The court acknowledged and agreed with Commission authority that § 332 preempts 

claims challenging both “rate levels” and “rate structures.”  However, the court held that ETFs 

were not “rates,” but, rather, “other terms and conditions [that] Congress demonstrated a specific 

intent to exclude … from preemption under section 332.”  Id. at *36.  At most, the court held, 

AT&T had shown that ETFs affected rates, and that was not enough to establish that they were 

rates or that the plaintiff’s claims were an effort to regulate rates.  Accordingly, the court 

concluded that the plaintiff’s claims did not constitute a direct challenge to the carrier’s rates, 

and were therefore not preempted by § 332.  The Court explained: 

[T]he Court finds the AT&T early termination fee is not a ‘rate’.…[S]uch 
a broad interpretation of "rates" is contrary to the intent of Congress.  This 
Court agrees that “rate” must be narrowly defined or there is no ability to 
draw a line between economic elements of the rate structure and normal 
costs of operating a telecommunications business that have no greater 
significance than as factors to be considered in determining what will 
ultimately be required of rates to provide a reasonable return on the 
business investment. 
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Id.   

 AT&T sought reconsideration of the court’s ruling in Phillips.  However, the court 

denied reconsideration and refused AT&T’s request to certify the issue of whether ETFs are 

“rates charged” to the Eighth Circuit Court of Appeals.  The court was unequivocal: 

…[R]econsideration is not warranted in the present case. The parties fully 
briefed the relevant issues on the motion to remand. The Court then had 
the added benefit of the oral arguments presented by the parties. The Court 
fully understood the issues and the arguments made by the parties.  The 
Court then conducted its own research on the relevant issues before 
reaching the conclusions contained in the July 29, 2004 [ruling].  
Defendant’s arguments do not convince the Court that any of its findings 
were made in error.  Thus, Defendant has provided the Court with no 
reason to revisit its prior determination.… 

Phillips v. AT&T Wireless, 2004 U.S. Dist. LEXIS 17326 at *6 (S.D. Iowa 2004). 

 Phillips is directly on point.  The arguments made by AT&T in Phillips in support of the 

preemption defense are identical to the arguments Petitioners are making here.  Indeed, the 

Attiyeh Affidavit on which AT&T relied in the Phillips case echoes the arguments in the CTIA 

and SunCom petitions and in the Declaration of Charles Kallenbach that accompanies the 

SunCom Petition.   

 AT&T contended in Phillips, as Petitioners do here, that state-law claims challenging 

ETFs are preempted because ETFs: (1) are part of the carrier’s “rate structure”; (2) produce 

revenues that help to recover the carrier’s costs of doing business, including the costs of 

customer acquisitions; and (3) influence and impact the carrier’s rates for service.  Id. at *26.  

Nonetheless, the Phillips court made short shrift of these arguments, holding that ETFs are not 

the “rates charged” for service envisioned by the statute. 

 Moreover, Phillips cited two additional cases that had addressed the same question and 

reached the same conclusion – that ETFs are not “rates charged” and that § 332 does not preempt 

state-law claims challenging them.  In State of Iowa v. United States Cellular Corporation, 2000 

U.S. Dist. LEXIS 21656 (S.D. Iowa 2000) (“U.S. Cellular”), the trial court refused to accept the 

defendants’ proposed overbroad definitions of “rates charged” – definitions remarkably similar 

to those that are being advanced by Petitioners herein: 
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U.S. Cellular would have this Court construe “rates” so broadly as to 
incorporate anything that might touch upon U.S. Cellular’s business.  U.S. 
Cellular’s interpretation requires numerous degrees of separation in order 
for a state claim to escape preemption by the Communications Act.  This 
is problematic.  Inherently, any interference with U.S. Cellular’s business 
practices will increase its business expenses.  These increased business 
expenses would likely be passed on to customers as rate increases.  If 
“rate” included any action that indirectly induced rate increases, the 
exception would be swallowed by the rule.  This could not have been 
Congress’ intent.  U.S. Cellular’s interpretation would destroy the Act’s 
savings clause, making all actions affecting the company federal in nature. 

Id. at *20.  (Emphasis added.).   

 In Cedar Rapids Cellular Telephone LP v. Miller, 2000 U.S. Dist. LEXIS 22624 (N.D. 

Iowa 2000) (“Cedar Rapids Cellular”), the Court stated: 

This Court declines to read “rates” in § 332 so broadly as to necessarily 
preclude a state’s judicial challenge based on a statute designed to protect 
consumers against fraudulent or deceptive business practices.  Under such 
a reading, any challenge to defendant’s conduct could be couched in terms 
of its effect on rates, and, as the Court has already concluded, the language 
of the statute makes it apparent that Congress did not intend such a result. 

Id. at *20-*21. 

 Similarly, in Kinkel v. Cingular Wireless, LLC, Case No. 02-999-GPM, slip op. at 4 (S.D. 

Ill. Nov. 8, 2002), which CTIA has attached to its Petition as Exhibit G, the court held Cingular’s 

ETFs not to be part of Cingular’s “rate structure,” and accordingly ruled that § 332 did not 

provide “federal question” jurisdiction over a state-law claim that the ETFs were improper 

penalties under Illinois contract law. 

 In Carver Ranches Washington Park v. Nextel South Corp., Case No. 04-CV-80607 (S. 

D. Fla. Sept. 23, 2004), attached hereto as Exhibit A, plaintiffs filed claims alleging that Nextel 

Corp.’s ETFs were improper contractual penalties under Florida law and that, in imposing them, 

Nextel had violated Florida consumer statutes.  Nextel removed the action on three separate and 

independent grounds.  Nextel asserted that (1) § 332(c)(3)(A) “completely preempted” plaintiffs’ 

claims; (2) the complaint raised substantial federal questions; and (3) removal was justified 

under the “artful pleading” doctrine.  Exhibit H hereto.  In its brief opposing plaintiffs’ motion 

for remand, Nextel argued, on the same grounds that Petitioners are asserting in this litigation, 

that its ETFs were “rates charged” within the meaning of § 332.  After concluding that plaintiffs’ 
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claims were not subject to “complete preemption” under Eleventh Circuit law, the Carver 

Ranches court then rejected Nextel’s “substantial federal question” and “artful pleading” 

arguments, holding:  “The court does not find that an early termination fee is a rate.”  Exhibit A 

at p. 4, ¶ 6 (emphasis added). 

 Similarly, in Esquivel v. Southwestern Bell Mobile Systems, Inc., 920 F. Supp. 713 (S.D. 

Tex. 1996), the plaintiff alleged that the wireless carrier’s $200 early termination fee was not 

enforceable under Texas law.  As Petitioners do here, the defendant in Esquivel argued that the 

fee was a “rate” because it enabled it to recover costs incurred to acquire new customers and 

allowed customers to avoid payment of “up-front” acquisition costs by amortizing them over the 

life of the agreement.  Id. at 715.  Nonetheless, the trial court held that the ETF was a liquidated 

damages provision included within the “terms and conditions” of service: 

The Court is persuaded that the liquidated damages provision here is a 
‘term and condition’ of the agreement rather than a rate...The actual 
language calling for liquidated damages is located in a section of the 
agreement styled ‘terms and conditions’.....The congressional history 
indicates that the phrase “terms and conditions” was meant to include such 
matters as customer billing information and practices and billing disputes, 
and other consumer protection matters.  Plaintiffs’  suit is invoking the 
common law of Texas designed to protect consumers from excessive 
liquidated damages provisions that are tantamount to penalties.... 

Id. at 715-716.  Plaintiffs’ claims, therefore, were not preempted. 

 Yet another recent case that holds that ETFs are not “rates” and that claims challenging 

them are not preempted is Hall v. Sprint, State of Illinois, Third Judicial Circuit, Case No. 

04L113 (Aug. 10, 2004), attached hereto as Exhibit B.  Moreover, the decision in Hall was made 

on the merits and not in the context of a petition for removal or a motion to remand. 

 The California Public Utilities Commission (CPUC) recently endorsed the same view.  In 

the Investigation on the Commission’s Own Motion into the Operations, Practices, and Conduct 

of Pacific Bell Wireless LLC dba Cingular Wireless, the CPUC determined that an ETF 

provision “…raises the kind of consumer protection matters that federal law permits the states to 

adjudicate and does not expressly or impliedly seek to regulate wireless rates or terms of entry.”  

2004 Cal. PUC LEXIS 577 (December 16, 2004), attached as Exhibit C hereto. 
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 The scope of § 332’s preemption provision has also been considered and ruled on in 

numerous cases that do not involve ETFs but are closely analogous and persuasive.  Thus, in 

Brown v. Washington/Baltimore Cellular Ltd. Ptp., 109 F. Supp. 2d 421 (D. Md. 2000), wireless 

subscribers sought to recover allegedly unlawful late fee charges.  Id. at 422.  At issue was 

whether the “late fees” constituted “rates charged” or “other terms and conditions” under the 

statute.  Defendants in Brown argued that the late fee charges were subject to complete 

preemption because a reduction in the late fee charge would result in an increase in rates.  

Rejecting that argument, the court reasoned that any legal claim that resulted in an increased 

obligation for defendants could theoretically increase rates.  It held that Congress had not 

preempted all claims that would influence rates, but only those that directly challenged the rates 

themselves.  Id. at 423.  Notably, the court also held that the late fees were not a rate, but rather a 

penalty for failing to submit timely payment after receipt of billing.  Accordingly, the court 

found that late fees are “other terms and conditions” under § 332.10 

 In Fedor v. Cingular Wireless Corp., 355 F.3d 1069 (7th Cir. 2004), plaintiff contracted 

for a wireless telephone service plan that provided a fixed rate for a certain number of airtime 

minutes each month, while billing additional amounts for any minutes used in excess of the 

amount allotted by the plan.  Plaintiff alleged that defendant had delayed billing calls for the 

current billing period to later billing periods, thereby charging customers more for airtime than 

had properly been incurred.  Id. at 1074.  Cingular removed the case to federal court, arguing that 

the plaintiff’s claims were preempted, id. at 1070, and that the plaintiff’s challenges to the timing 

of billing and amounts billed were prohibited attacks on “rates.”  Id. at 1072.  The district court 

held that the plaintiffs’ claims were preempted.  Id. at 1071.  The Court of Appeals disagreed and 

remanded the action, stating: 

                                                 
10 See also Commonwealth of Kentucky ex rel. Gorman v. Comcast Cable, 881 F. Supp. 285 
(W.D. Ky. 1995) (finding practice of billing customers for certain services unless they 
specifically renounced them was subject to state regulation); Mountain Solutions v. State 
Corporation Commission of Kansas, 966 F. Supp. 1043 (D. Kan. 1997) (holding state laws 
requiring cellular providers to contribute money to state-run universal service programs not 
preempted by §332). 
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Fedor asserts that Cingular agreed to provide him with a certain number of 
minutes of call-time each month, and that calls within that month that 
exceeded the allotted time would be subject to an additional fee.  Fedor 
does not challenge the reasonableness of those charges, nor does he ask 
the Court to determine whether the services provided were sufficient to 
justify the charges.  Fedor merely argues that Cingular inappropriately 
attributed calls made in one month to the call-time for a different month, 
thus assessing charges that were different from the contract terms.  A state 
court analyzing this claim would need to refer to the rates in assessing 
damages, but would never examine the reasonableness of those rates.... In 
other words, these claims address not the rates themselves, but the conduct 
of Cingular in failing to adhere to those rates.  That is precisely the type of 
state law contract and tort claims that are preserved for the states under § 
332 as the “terms and conditions” of commercial mobile services. 

Id. at 1074 (emphasis added). 

 In Gatton v. T-Mobile USA, Inc., 2003 WL 21530185 (C.D. Cal. April 18, 2003), the 

plaintiff alleged that certain provisions of the “terms and conditions” of service in the agreement 

customers purportedly sign when purchasing a T-Mobile service, including the $200 contract 

cancellation fee, were unlawful or unconscionable business practices.  Defendants made the 

same argument they have advanced in all of these cases.  The U.S. District Court for the Central 

District was not persuaded by the defendant’s shopworn argument: 

Plaintiffs’ claims concerning the arbitration provision, cancellation 
policies, and advertising practices do not raise a federal question and are 
thus appropriate claims under state law.  These claims do not concern T-
Mobile’s rates, but rather attack certain aspects of the agreement between 
subscriber and service provider. 

Id. at *9.   

 Thus, the great weight of legal authority establishes (1) that ETFs are not “rates charged” 

within the meaning of § 332(c)(3)(A); (2) that state-law challenges to ETFs based on state 

contract, tort and consumer protection laws are not preempted by § 332(c)(3)(A); and (3) that the 

statute must be given a narrow interpretation consistent with its limited language and purpose.     

2. The Authorities Cited by Petitioners in Support of 
Preemption Are Insubstantial, Procedurally Flawed, 
Unpersuasive and Inapposite  

 In contrast to the weight of judicial authority that supports the view that ETFs are not 

“rates” and that claims challenging ETFs are not preempted, the authority that Petitioners muster 

in support of the proposition that ETF claims are preempted is pitifully insubstantial.  In only a 
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tiny handful of cases has a court held that an ETF is a “rate” or that a claim challenging it is 

preempted by § 332.  Even these few cases are so fraught with substantive and procedural 

defects that they have no precedential value at all.  Indeed, almost without exception, the only 

cases in which any court has decided this issue in the industry’s favor are cases in which the 

subscriber who was challenging the ETFs either failed to show up in court or didn’t file any 

papers in opposition to preemption.  Moreover, even if these cases had some persuasive force – 

which they do not – they still would not help Petitioners, because none of these cases extends the 

scope of preemption under § 332 as far as Petitioners are urging the Commission to do:  The 

cases, at most, hold only that a particular ETF of a particular carrier is a “rate,” based on a 

particular factual record, and that a particular claim challenging that ETF is preempted.  But 

Petitioners urge the Commission to hold that every ETF, of whatsoever kind or character, is a 

“rate,” and that every state-law case that challenges an ETF in any way is preempted as a matter 

of law.  No case has so held.     

a. The Consumer Justice Case 

 Petitioners cite to a brief, unpublished order of a Court Commissioner in the Los Angeles 

County Superior Court in the case of Consumer Justice Foundation v. Pacific Bell Telephone Co. 

(Los Angeles County Super. No. BC214554, July 29, 2002), granting Cingular’s motion for 

summary judgment on the issue of preemption.11  However, the precedential value of Consumer 

Justice case could not possibly be weaker: 

  - First, Cingular’s motion for summary judgment on the preemption issue in 

Consumer Justice was unopposed.  As the Consumer Justice decision itself makes clear, the 

plaintiff and its counsel in that action elected not to present a factual record to the court in 

opposing Cingular’s motion for summary judgment.  Rather, plaintiff rested upon the declaration 

of its attorney that Cingular had stipulated to the inapplicability of the affirmative defense of 

federal preemption.  Accordingly, the plaintiff submitted nothing in response to Cingular’s 

                                                 
11 A copy of the Consumer Justice opinion is attached hereto as Exhibit I. 
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motion for summary judgment – no briefs, no evidence and no argument.  Thus, the court in that 

case was never made aware of any of the authorities cited above that hold that ETF claims are 

not preempted.  Nor did the Court see even a speck of evidence to rebut the self-serving 

declaration that Cingular submitted in support of its preemption argument. 

  - Second, the case was decided by a court commissioner, a court employee hired 

to perform “subordinate judicial duties” in the California courts (Cal. Constitution, Article VI, § 

22); and 

  -Third, because the decisions of trial courts – even those made by judges instead 

of commissioners – cannot be cited under California law,12 Consumer Justice is not even citable 

precedent. 

 Accordingly, in citing Consumer Justice and suggesting that it represents substantive and 

favorable authority in support of their preemption argument, Petitioners are being less than 

candid with the Commission.  They should not have cited that case and the Commission should 

give it no weight. 

b. The Redfern and Chandler Cases 

 The other court cases that Petitioners cite are equally threadbare.   Exactly two federal 

cases have found that state law claims attacking ETFs are preempted by § 332(c)(3)(A) – 

Redfern v AT&T Wireless, 2003 U.S. Dist. LEXIS 25745 (S.D. Ill. 2003) and Chandler v. AT&T 

Wireless, 2004 U.S. Dist. LEXIS 14884 (S.D. Ill., July 21, 2004).  Both decisions were issued by 

the same district court judge in the Southern District of Illinois.  In both cases, as in Consumer 

Justice, the preemption issue was decided in a questionable procedural posture.  Both rulings are 

perfunctory and largely devoid of analysis.  Both egregiously misinterpret § 332.  But even apart 

from these deficiencies, neither Redfern nor Chandler can even be cited for the proposition that 

ETF claims are preempted as a matter of law, because both cases conflict with another decision 

                                                 
12 Sargent Fletcher, Inc. v. Able Corp., 110 Cal. App. 4th 1658, 1669 (2003); Santa Ana Hospital 
v. Superior Court, 56 Cal.App.4th 819, 831 (1997); B. Witkin, Cal. Procedure (3d ed.), 
“Appeal,” §922, 2003 Supp. at 260. 
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made by the same judge, on a different record with respect to a different defendant, holding that 

claims challenging that defendant’s ETFs were not preempted.  

 In Redfern, the plaintiff’s counsel failed to show up for the hearing, a circumstance that 

the Court pointedly mentioned in its one-paragraph opinion.  Redfern, supra, 2003 U.S. Dist. 

LEXIS 25745 at *1-*2.  Defendant AT&T presented the declaration of Michael Attiyeh, its 

Director of Product Marketing (the same person who provided a declaration in the Phillips case), 

stating that its ETF directly correlated with, and was an integral part of, the rates charged by 

defendant for its services.  The declaration represented that rates offered on contracts for a 

specified term were lower than rates on contracts with no term because the ETFs “secure[d] a 

projected earning.”  The declaration noted that prepaid contracts did not include an ETF and that, 

consequently, rates for prepaid service were higher per minute than rates under a contract for a 

specified term.   

 The court found that the ETF “affected” the rates charged for wireless services.  The 

Court interpreted the phrase “rates charged” under § 332 to mean anything that affected rates.  

The Court concluded that because ETFs affected rates, the plaintiff’s challenge to AT&T’s ETF 

was completely preempted by federal law.  Id. at *2-*3.  

 In reaching the conclusion that ETFs are rates because they affect rates, the Redfern court 

relied on the Seventh Circuit’s decision in Bastien v. AT&T Wireless Services (7th Cir. 2000) 

205 F.3d 983, 986.  Bastien is not authority for this proposition – it did not concern ETFs at all.13  

But if Bastien was ever authority on this point, it has been superseded, or at least severely 

limited, by the Seventh Circuit’s subsequent decision in Fedor, supra.  See Murray v. Motorola, 

Inc. 327 F.Supp.2d 554, 565 (D. Md. 2004).  Under Fedor, garden variety contract and tort 

claims, even when they relate to the imposition of rates, are not preempted – only direct state 

                                                 
13 In Bastien, the plaintiff complained that AWS had entered the Chicago market before it had 
built an adequate network to provide quality service in that market. 205 F.3d at 989.  The court 
held Bastien’s claims preempted because “These claims tread directly on the very areas reserved 
to the FCC:  the modes and conditions under which AT&T may begin offering service in the 
Chicago market.”  Id. 
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regulation of rates is precluded.  Significantly, the allegedly illicit charges challenged in Fedor 

affected costs and revenues in the same way as ETFs do.  Yet, the Seventh Circuit allowed the 

plaintiff’s claim that they had been unlawfully charged to go forward.  Accordingly, any vitality 

that Redfern – or Bastien -- may have had with respect to whether ETFs are “rates” under § 332 

has been blunted by the subsequent appellate decision in Fedor. 

 Chandler v. AT&T, like Redfern, is a frail reed.  In Chandler, as in Redfern, plaintiff 

challenged AT&T Wireless’s ETF as an invalid liquidated damages provision.  The case was 

assigned to District Judge G. Patrick Murphy, the same judge that had decided Redfern, who 

once again rendered a perfunctory opinion.  In his brief order refusing to remand the case, Judge 

Murphy noted that AT&T had made “the same arguments … as it did in Redfern.” 2004 U.S. 

Dist. LEXIS 14884 at *3.  Not surprisingly, the judge endorsed the same conclusion that he had 

reached in Redfern.  He cited to AT&T’s showing that the prepaid service plans that AT&T 

offered charged higher rates than AT&T’s term plans, because those plans did not have ETF 

provisions, and, in reliance thereon, held that AT&T’s ETF was “directly connected to” the rates 

charged for mobile services.  Id. at *4-*5.  Judge Murphy held that § 332(c)(3)(A) completely 

preempted any state law claims affecting a cellular provider’s rates or market entry.  Because 

Judge Murphy found that ETFs “affected” AT&T’s rates, it held that § 332 preempted the 

plaintiff’s legal challenge to AT&T’s ETFs.   

 However, neither Redfern nor Chandler can be cited for the proposition that the ETFs of 

every carrier under all circumstances are “rates charged” as a matter of law – the proposition that 

Petitioners are now urging the Commission to endorse – because those decisions were based on 

the particular facts and factual record that was before the Court on plaintiffs’ motions for 

remand.  Indeed, Judge Murphy also decided a third case arising from claims challenging ETFs, 

Kinkel v. Cingular Wireless, Case No. 02-999-GPM (S.D. Ill. 2002).14  In Kinkel, Judge Murphy 

determined that Cingular’s ETFs were not  “rates charged” under § 332, and that the claims 

                                                 
14 CTIA has attached a copy of the Slip Opinion in Kinkel to its Petition as Exhibit G thereto. 
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challenging them were not preempted.  Id. at 4.  Thus, Redfern and Chandler, at most, stand for 

the proposition that some ETFs are “rates charged” under § 332, and that some claims 

challenging ETFs are preempted by the statute.  Whether or not a particular ETF is a “rate” under 

the statute, these cases suggest, depends on the facts relating to the particular ETF and the 

wireless company that imposed it.  The marshaling and evaluation of facts of this sort and the 

rendering of judgment thereon is a role for the court to perform on a case-by-case basis.  It is not 

a matter that can be determined by the Commission in formulating a blanket rule for the entire 

industry. 

3. Other Cases Cited by Petitioners 

 In Consumer Justice, Redfern and Chandler, despite the questionable circumstances 

surrounding the decisions in those cases, the courts at least directly addressed whether ETFs are 

“rates charged” under § 332.  However, in the other cases cited by Petitioners, Aubrey v. 

Ameritech Mobile Comm., Inc., 2002 U.S. Dist. LEXIS 15918 (E.D. Mich. June 17, 2002),  

Gilmore v. Southwestern Bell, 156 F. Supp. 2d 916 (N.D. Ill. 2001), and the unreported case of 

Simons v. GTE Mobilnet, Inc., No. H-95-5169 (S.D. Tex. April 11, 1996), the courts did not 

decide this question.  In Aubrey, a case focused largely on whether the defendant’s decision to 

change its technology from CDMA to TDMA was immune from attack under state law, the 

Court assumed without discussion that the defendant’s termination charge was a “rate.”15 

 In Simons, a 1996 decision, Texas plaintiffs in a nationwide class action, alleged that the 

ETF liquidated damages provision was void because it was a penalty, and therefore punitive 

under 47 U.S.C. § 206 and unreasonable under 47 U.S.C. § 201(b).  The Court held that all state 

law claims related to the field of rate regulation are completely preempted by Section 

332(c)(3)(a) and Texas law as a standard for unreasonable practices under Section 201(b) is 

irrelevant.  The Court further stated that if federal law completely preempts a state law claim, 

any complaint that comes within the scope of the federal cause of action necessarily arises under 

                                                 
15 Apparently, the plaintiff also made that assumption.  Aubrey, at *4.  
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federal law.  The Court found that the efforts of plaintiffs to “nationalize” the Texas common 

law of liquidated damages into the Federal Communications Act was improper.  Simons has no 

application because the plaintiffs filed their claim under federal law, not state law, and the Court 

wrongly found “complete preemption,” which precluded the applications of state contract law, a 

position in the Commission has rejected in its Southwestern Bell Mobile and Wireless Consumer 

Alliance decisions.   

 Finally, the claim in Gilmore had nothing to do with ETFs.  The charge in question in 

Gilmore was the commencement in 1995 of a Corporate Account Administration Fee that was 

imposed on every subscriber every month in connection with the provision of service – a far cry 

from ETFs, which wireless companies impose only when service terminates.  Thus, Gilmore is 

distinguishable on its facts. 

 There, the plaintiff complained that he did not agree in the contract to pay higher rates for 

cellular service or to pay additional fees for which no significant additional goods or services 

were rendered.  The Court found that plaintiff’s contract allegations explicitly raised the issue of 

whether plaintiffs received sufficient services in return for the added fee.  The Court found that 

this presented a “rate issue,” citing AT&T v. Central Office Telephone, Inc., 524 U.S. 214 (1998), 

a filed rate doctrine case, and Bastien.  The Commission has acknowledged in Wireless 

Consumers Alliance that the “rationale” of “filed rate doctrine” cases should not apply in CMRS 

cases.  15 FCC Rcd 17021 at ¶¶ 15-22.  The Court further stated that the claim that the plaintiff 

should not pay this fee because he did not agree to pay the fee is a challenge to the 

appropriateness of the fee, and therefore, a rate challenge that falls within the purview of Section 

201(b).   

 Gilmore was effectively overruled by the subsequent opinion of the Seventh Circuit in 

Fedor, recognizing that state law contract and tort claims “are preserved for the states under § 

332 as the ‘terms and conditions’ of commercial mobile services.”  Fedor, supra, 355 F.3d at 
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1074.16  The Court in fact held that the plaintiff’s claims addressed not the rates themselves, but 

the conduct of Cingular in breaching the contract by failing to adhere to agreed upon rates.   

Id.  This is precisely what happened in Gilmore.  The carrier added a fee which the plaintiff had 

not agreed contractually to pay.  

 In sum, none of the cases cited by Petitioners support the proposition that all ETFs are 

“rates charged,” or that claims challenging ETFs are preempted as a matter of law.  Indeed, there 

is not a single case that so holds.  But, as we have shown above, there are many, many cases that 

hold that ETFs, as a matter of law, never qualify as “rates charged” under § 332.  Accordingly, in 

advocating that the Commission adopt a blanket rule that ETFs are immunized from attack under 

§ 332, Petitioners are, to put it mildly, swimming against a strong tide of adverse judicial 

authority. 

E. The Commission’s Decisions Strongly Support the Conclusion 
that ETFs Are Not “Rates Charged” and that § 332(c)(3)(A) 
Does Not Preempt Claims Challenging Them 

 Petitioners mischaracterize the prior decisions rendered by the Commission in arguing 

that those decisions support their expansive vision of the preemptive power of § 332.  Contrary 

to Petitioners’ contention, the Commission has interpreted the preemption provision of § 332 

with appropriate caution.  The Commission has never held that ETFs are “rates charged” under § 

332 or that state-law contract or tort claims challenging ETFs are preempted.  

 As the Commission observed in its Order implementing the 1993 amendments to § 332, 

Congress amended § 332 to promote competition in the wireless telecommunications 

marketplace.  In re Implementation of Sections 3(n) and 332 of the Communications Act (1994) 9 

FCC Rcd 1411 at ¶15.  The amendment was designed to serve the interests of consumers while 

benefiting the U.S. economy.  Id.  At the same time, the Commission recognized that states have 

                                                 
16 Moreover, Gilmore was based on the premise that the preemptive force of § 332 was so strong 
as to supply federal jurisdiction under the doctrine of “complete preemption,” even where the 
only claims asserted are state-law claims.  This conclusion has been rejected by a majority of 
courts.  In re Wireless Tel. Fed. Cost Recovery Fees Litig., 343 F. Supp. 2d 838, 850 (W.D. Mo. 
2004), aff’d 396 F.3d 922 (8th Cir. 2005).    
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a legitimate interest in protecting the interests of telecommunications users residing within their 

jurisdiction.  Id. at ¶23. 

 As discussed above, the Petitioners’ argument is essentially that because ETFs affect 

wireless carriers’ costs and revenues, they affect rates, and that because they affect rates, they are 

rates for purposes of the statute.  In decisions interpreting § 332, the Commission has repeatedly 

rejected this reasoning.  In Petition of Pittencrieff Communications, Inc., 13 FCC Rcd 1735, 

1737, 1745 (1997),  the Commission held that the “rates charged” language in § 332 only 

prohibits states from prescribing, setting or fixing rates of wireless telephone providers.  The 

Commission stated: 
 
The Commission has found the ‘rates charged by’ language to prohibit states from 
prescribing, setting, or fixing rates of CMRS providers.  We have not found, 
however, that it preempts state authority over matters which may have an impact 
on the costs of doing business for a CMRS operator.” 

Id. at ¶ 20 (emphasis added).   

 In affirming the FCC’s decision in Pittencrieff, the D.C. Circuit agreed.  CTIA v. FCC  

168 F.3d 1332 (D.C. Cir. 1999).  The parties appealing from the Pittencrieff decision argued that 

a Texas law requiring wireless carriers to contribute money to a “universal service” fund was 

impermissible rate regulation because it increased the wireless service providers’ cost of doing 

business in the state.  However, the Court concluded that equating state action that may increase 

the cost of business with rate regulation would forbid nearly all forms of state regulation, a result 

at odds with the “other terms and conditions” specifically excluded from preemption by the 

statute.  Id. at 1336. 

 Although petitioners cite In re Southwestern Bell Mobile Systems, Inc., 14 FCC Rcd 

19898, 19901 at ¶ 7 (1999) as support for their expansive vision of the preemption provisions of 

§ 332(c)(3)(A), their reliance on that case is misplaced.  In Southwestern Bell, the Commission 

expressly recognized and reinforced the statutory provision explicitly recognizing that state-law 

claims challenging “terms and conditions” are not preempted: 
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Section 332(c)(3)(A) bars lawsuits challenging the reasonableness or lawfulness 
per se of the rates or rate structures of CMRS providers.  On the other hand, 
Section 332(c)(3)(A) provides an exception for state regulation of "the other terms 
and conditions of commercial mobile service."  The House Report on the 
Omnibus Budget Reconciliation Act of 1993, in which the amended language in 
Section 332 was enacted, states that, "[by] 'terms and conditions,' the Committee 
intends to include such matters as customer billing information and practices and 
billing disputes and other consumer protection matters . . . . "  Courts considering 
the issue so far have held that Section 332(c)(3)(A) does not preempt complaints 
that do not allege that billing practices of CMRS providers are unlawful per se, 
but challenge the implementation of these practices on grounds of breach of 
contract, consumer fraud, or false advertising. 

Id. at ¶ 7 (internal footnotes omitted). 

 In Southwestern Bell, the Commission responded to a wireless carrier’s request that it 

acknowledge that there is a Congressional and Commission preference that the wireless industry 

be governed by competitive forces rather than governmental regulation, and, based thereon, that 

it announce a general rule exempting carriers from the operation of state contractual and 

consumer laws.  The Commission agreed with the general pro-competition principle but held that 

§ 332 did not exempt wireless carriers from state contract and consumer laws governing their 

operation: 

We agree that, as a matter of Congressional and Commission policy, there is a 
"general preference that the CMRS industry be governed by the competitive 
forces of the marketplace, rather than by governmental regulation," and we grant 
Southwestern's petition in this respect.  

We condition our ruling, however, in the context of an evolving CMRS market.  
In the same Commission order quoted by petitioner in support of the principle that 
there is a general preference for competitive forces over regulation, the 
Commission also emphasized that:  

. . .[W]e do not view the statutory preference for 
market forces rather than regulation in absolute 
terms.  If Congress had desired to foreclose state 
and Federal regulation of CMRS entirely, it could 
have done so easily.  It chose instead to delineate 
the circumstances in which such regulation might 
be applied. 

As discussed in paragraphs 6 and 7 above, Congress has explicitly permitted 
regulation of "the other terms and conditions of commercial mobile service" by 
the states.  We therefore do not agree with the arguments of Southwestern or 
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CMRS provider commenters to the extent that they imply that such preference for 
competition over regulation results in a general exemption for the CMRS industry 
from the neutral application of state contractual or consumer fraud laws 

Id. at ¶¶ 9-10 (emphasis added; internal citations and footnotes omitted). 

The Commission struck another blow against the industry’s attempt to expand § 

332(c)(3)(A) beyond its proper bounds in Wireless Consumers Alliance, Inc., supra.  In Wireless 

Consumers Alliance, the FCC held that § 332 does not generally preempt the award of monetary 

relief by state courts based on state tort, contract or consumer protection claims.  The industry 

argued, as it does here, that the award of monetary relief by a court should be preempted because 

it could affect rates and could amount to retroactive ratemaking, relying on authorities decided in 

under the “filed rate doctrine.”  However, the Commission emphatically rejected that view.  The 

Commission held that since there are no longer filed rates for wireless service, the analysis and 

logic of “filed-rate” cases is inapplicable in cases dealing with § 332.  Id. at ¶ 19.  Accordingly, 

the Commission held that the mere award of monetary relief does not amount to either 

retroactive or prospective ratemaking, even where rates are involved.  Thus, the Commission 

stated: 
 

…[W]e agree with commenters that there is no necessary correspondence 
between the indirect effect that monetary liability may have on a company’s 
behavior and the direct effect that a statute or regulatory rate requirement will 
have on that behavior.  For example, if a company is found monetarily liable for 
false advertising, it will presumably alter its advertising.  The impact on its prices 
and other behavior, however, is uncertain.  The indirect and uncertain effects of 
monetary damage awards based on tort and contract law do not correspond to the 
mandatory corporate actions that are required as a result of legislative or 
administrative rate regulation activities. 
 
In addition, … tort and contract law have the additional and separate function of 
compensating victims, which sets them apart from direct forms of 
regulation.…We agree with those commenters who contend that § 332 was 
designed to promote the CMRS industry’s reliance on competitive markets in 
which private agreements and other contract principles can be enforced.  It 
follows that, if CMRS providers are to conduct business in a competitive 
marketplace, and not in a regulated environment, then state contract and tort law 
claims should generally be enforceable in state courts.  We also agree with 
commenters who assert that enforcement of such laws through a monetary remedy 
is compatible with a free market.…[T]hese duties fall no more heavily on CMRS 
providers than on any other business. 
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Wireless Consumers Alliance, supra, 15 FCC Rcd 17021 at ¶¶ 23-24 (emphasis added). 

 The relief that Petitioners seek is inconsistent with the principles announced in these 

decisions:  

  - Petitioners ask the Commission, in effect, to overrule Pittencrieff’s holding that 

the rate-related preemption of § 332 extends beyond the prohibition of state actions prescribing, 

setting, or fixing rates and preempts even state laws which only “have an impact on the costs of 

doing business for a CMRS operator.” 

  - They request the Commission to abrogate the limitations in Southwestern Bell 

and extend an immunity to wireless carriers from state laws governing the validity and 

enforceability of contracts and contractual provisions and liquidated damages provisions. 

  - Moreover, they ask the Commission to abandon its holding in Wireless 

Consumers Alliance and instead to adopt a rule that § 332 preempts the award of damages or 

other monetary relief  pursuant to state contract and consumer fraud laws. 

 Petitioners focus on statements in ¶ 25 of Wireless Consumers Alliance, to the effect that  

§ 332 would preempt any effort by a court to determine whether a “price charged for a CMRS 

service” is reasonable or to set a “prospective price for CMRS service.”  They argue that ETFs 

are part of the “prices” they charge and that any legal analysis performed by a court to determine 

whether an ETF is an appropriate liquidated damages clause will necessarily involve an analysis 

of the reasonableness of the ETF.  Accordingly, they argue, any liquidated damages analysis 

would be preempted, as would any order granting injunctive relief regarding ETFs.  However, 

this argument is without merit. 

 First, from the context of the Commission’s comments in ¶ 25 of Wireless Consumers 

Alliance, it is apparent that the Commission used the phrase “price charged for CMRS service” 

as a synonym for “rate.”  Indeed, under § 332, if the Commission meant that phrase to mean 

anything other than “rate,” the statements made in ¶ 25 would make no sense, and certainly 

would not be consistent with or authorized by § 332.  The statute doesn’t mention “prices” – it 

refers only to “rates.”  Therefore, what the Commission said in ¶ 25 is that a court injunction 



 
45066      

35

forbidding a wireless carrier to charge “rates” would run afoul of § 332, and that a claim 

requiring the analysis of the reasonableness of “rates” would be preempted.  But ETFs are not 

“rates,” and they are not “prices charged for CMRS service.”  Instead, they are charges imposed 

upon the termination of service as liquidated damages for an alleged breach of contract.  

Accordingly, ¶ 25 of Wireless Consumers Alliance does not support Petitioners’ request for 

relief. 

 Furthermore, the assumption that a liquidated damages claim will automatically devolve 

into a determination of the “reasonableness” of “rates” is not accurate.  Thus, under the relevant 

California statute, a liquidated damages clause in a consumer contract is void unless all of the 

following are true:  (1) the parties to the contract have agreed on the amount, (2) from the nature 

of the case, it would be impracticable or extremely difficult to fix the actual damage; and  (3) the 

amount set as liquidated damages represents the result of a reasonable endeavor by the parties to 

estimate a fair average compensation for any loss that may be sustained.  Cal. Civil Code § 

1671(d); Ridgley v. Topa Thrift & Loan Assn., 17 Cal. 4th 970 (1998).  The first two prongs of 

the statutory test do not involve any determination of the reasonableness of anything.  

Accordingly, because a liquidated damages case could be decided on either of these two tests, 

there is no preemption even under Petitioners’ analysis.   

 Moreover, although the word “reasonable” appears in the third prong of the liquidated 

damages test, that word has nothing to do with the reasonableness of any rate.  Rather, it requires 

that a liquidated damages amount, to be valid under California law, represent a reasonable 

endeavor to estimate the non-breaching party’s damages.  In other words, reasonableness is only 

considered in relation to anticipated damages.  The type of reasonableness inquiry that would be 

a part of any regulatory ratemaking is completely absent from the analysis.  There is a profound 

difference between a regulatory effort to determine the reasonableness of rates and a court’s 

inquiry into whether a liquidated damages provision represents a reasonable effort by the 

contracting parties to fix compensation for the non-breaching party’s losses.  Thus, CTIA 

completely mischaracterizes the nature of the liquidated damages analysis that a court would 
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conduct when it represents that “[the] courts must, in essence, conduct the equivalent of a 

regulatory rate investigation into wireless carriers’ rate structures” (CTIA Petition at 7) to 

evaluate whether the ETFs pass muster under state liquidated damages and consumer protection 

laws.  The courts are not required to, and they are not going to, conduct the equivalent of a 

regulatory rate investigation into wireless carriers’ rate structures to rule on the state court 

claims.   

 CTIA is correct in asserting that pending ETF lawsuits seek to abolish the use of ETFs as 

an unlawful penalty under state laws that are nearly identical throughout the 50 states.  The ETF 

is a liquidated damages clause, as admitted by most wireless carriers.  However, a liquidated 

damages clause is lawful only when, from the nature of the case, it would be impracticable or 

extremely difficult to fix the actual damages. 

 The ETF cases contend that the ETF, as a liquidated damages clause, is an unlawful 

penalty because actual damages can be ascertained without great difficulty for a breach of 

contract claim for early termination.  In Hall, supra, the Court’s order granting plaintiff’s motion 

for class certification acknowledged that Sprint was capable of calculating with remarkable 

specificity the actual damages sustained in the event of early termination.  See Hall v. Sprint 

Spectrum, L.P., State of Illinois, Third Judicial Circuit, Case No. 04L113 (May 20, 2005), 

attached hereto as Exhibit J.  In the Verizon cross-complaint filed in the California ETF cases, 

Verizon has acknowledged that it can determine its actual damages sustained as a result of early 

termination.  See Exhibit F hereto. 

 CTIA frivolously argues that the loss of ETFs would cause the rates of wireless carriers 

to increase.  This argument ignores that statement made at page 25 of CTIA’s petition: “Even if 

the service change is a void liquidated damage, [the non-breaching party] is still entitled to 

recover its actual damages.”  In fact, Verizon’s cross-complaint in the California ETF cases is an 

effort to do just that – recover actual damages for early termination in a breach of contract action. 

 Historically, wireless carriers have collected less than 50% of the ETFs assessed against 

their customers by way of voluntary payments by the customers.  To collect the remainder of the 
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ETFs, the wireless carriers are relegated to a breach of contract action against their customers for 

early termination.  Wireless carriers can easily replace the ETF approach to a customer’s breach 

of contract by billing the offending customer for the amount of actual damages caused by early 

termination.  Just like the ETF approach, to the extent its offending customer refused to pay the 

billing voluntarily, the wireless carrier could then sue for breach of contract.  Thus, it is readily 

apparent that wireless carriers will lose little or no revenue if they are forced to abandon their 

ETF approach to breach of contract claims. 

F. Petitioners’ Policy Arguments Are Neither Relevant Nor 
Persuasive 

 In advocating that § 332 should be interpreted to preempt any and all claims challenging 

ETFs, Petitioners appear to rely principally on arguments based not on law but on considerations 

of “policy.”  Thus, they assert that certain of the industry’s current business practices, involving 

term contracts, handset subsidies and “discounted” monthly service charges, are good for the 

industry and the public.  They argue that if a court were to uphold any state-law challenge to an 

ETF of any kind or character whatsoever, that would necessarily destroy these supposedly 

beneficial business practices.  Furthermore, they contend that the industry’s ability to operate in a 

uniform manner in all states is critical to consumer welfare.  Any state-law judgment requiring 

changes to carriers’ practices with respect to ETFs, they urge, would eliminate any possibility of 

uniformity and create a regulatory patchwork that would harm the public. 

 These policy arguments are improper in the context of this proceeding.  The 

Commission’s task herein is to interpret an Act of Congress.  The resolution of this proceeding 

turns on law, not policy.  The Commission is simply not free to superimpose its own policy 

determinations on § 332.  Congress has already weighed all of the relevant policy considerations, 

and Congress has made all of the policy choices.  They are reflected in the language of § 332, as 

that statute has been interpreted by courts throughout the United States.  Petitioners’ policy 

arguments about whether handset subsidies or “discounted monthly rates” are good for the public 

or whether it is a desirable goal to foster national uniformity of wireless terms and conditions are 
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irrelevant.  Petitioners are in the wrong forum – they should be before Congress, trying to change 

§ 332, not before this Commission, asking the agency to adopt an interpretation of the statute that 

the statute clearly will not bear. 

 But even if the Commission were to consider Petitioners’ policy arguments, those 

arguments have no validity.  Congress enacted § 332, among other things, to eliminate state 

tariff-based regulation of intrastate rates for wireless service (Spielholz v. Superior Court, supra, 

86 Cal.App.4th at 1373), and to implement a preference that competition rather than regulation 

govern the marketplace for wireless service.  In re Southwestern Bell Mobile Systems, Inc., 

supra,, 14 FCC Rcd 19898 at ¶¶ 9-10.  A ruling preempting all challenges to ETFs would be at 

odds with the pro-competitive, pro-marketplace rationale of the statute because the carriers’ 

ETFs are anti-competitive in motivation and effect.  Their avowed and explicit purpose is to 

deter “churn” – that is, to prevent customers from switching carriers.17  As the Commission 

observed in In the Matter of Telephone Number Portability, 18 FCC Recd 20971, 20976 (2003),  
 
Preventing carriers from imposing restrictions on porting will benefit consumers 
by preventing carriers from establishing barriers to competitive switching.  With 
customers able to switch more freely among carriers, competitive pressure will 
encourage carriers to compete for customers by offering lower prices and new 
services. 

 The same thing is true of ETFs.  In the absence of preemption, federal and state courts 

would be free to require carriers to implement changes to bring their termination practices into 

compliance with state laws regarding unfair and deceptive business practices and liquidated 

damages by abolishing ETFs or making them less onerous.  Any changes of that nature would 

likely enable customers to “switch more freely among carriers,” and the resulting competitive 

                                                 
17 That consumers resent the restrictions that ETFs impose on their freedom is clear from 
Commission statistics, which reveal that ETFs are wildly unpopular.  Each year, the Commission 
receives a substantial number of complaints about them, and the number is growing 
exponentially.  Thus, in 2002, the agency received 1,610 complaints from members of the public 
about ETFs.  By 2004, the number of such complaints had more than doubled, to 3,958.  See 
Summaries of Top Consumer Complaint Subjects Processed by the FCC’s Consumer and 
Governmental Affairs Bureau, attached hereto as Exhibit K. 
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pressure will tend to drive prices down and encourage the development of new and better 

services. 

 Petitioners also argue that in the absence of preemption, the carriers might be subjected to 

the dictates of conflicting state laws, which would defeat the policy goal of nationwide 

uniformity in service offerings, terms of service and pricing.  But that argument is fatuous.  

Indeed, the savings clauses – both the one included in § 332 and the general savings provision of 

47 U.S.C. § 414 – explicitly contemplate that wireless carriers, just like General Motors, Wal-

Mart and all other companies that do business nationally, are going to have to contend with 

requirements imposed by state law, and that these may differ somewhat from one state to the 

next.  Indeed, the carriers are already coping with regional and local variations – pricing differs 

from market to market, and the selection of handsets and calling plans is not uniform throughout 

the country for each carrier.   

 Last year, three wireless carriers, Sprint, Cingular and Verizon, entered into a settlement 

with the attorneys general of 32 states that required those carriers' ETFs to be modified to allow 

termination within the first two weeks of service without any ETF penalty.  See "Cell Phone 

Firms Agree to Consumer Rights," The Associated Press, July 21, 2004, attached hereto as 

Exhibit L.  Thus the practices of those carriers may vary as between the 32 states covered by that 

settlement and the other 18 states that are not.  Moreover, at least one company, Cingular, 

imposes different ETFs in different states – it employs flat-fee ETFs of $150 in 39 states, but in 

nine states and parts of two others its ETFs are pro-rated, so that a subscriber pays $20 for each 

month remaining on his contract at the time of early termination.18  It is far from clear that 

enforcing uniformity is good for consumers, the industry or the public.  As the settlement 

between the three carriers and the 32 state attorneys general demonstrates, allowing states to 

enforce their consumer laws can have beneficial effects.   

                                                 
18 See Cingular Plan Terms (attached hereto as Exhibit M), at 1 ("Early termination fee of $240 
prorated over the length of the service agreement applies to subscriptions in the following states: 
FL, GA, SC, NC, AL, KY, TN, LA, NY and parts of IN and NJ.  A non-prorated $150 early 
termination fee applies in all other Cingular areas."). 
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 However, assuming arguendo that uniformity is a desirable goal, preemption of ETF 

claims won’t achieve it, because, ironically, the law regarding liquidated damages – which 

underlies most of the pending class action suits challenging wireless carriers’ ETFs – does not 

vary significantly from state to state.  See U.C.C. § 2-718; see also California Uniform 

Commercial Code § 2718.   

 Finally, preempting suits brought under state contract and consumer protection laws 

would be counter-productive for the very simple reason that it would abrogate important and 

long-standing protections that state law affords to consumers and would potentially expose 

consumers to significant risk of harm.  Individual state legislatures made the judgment long ago 

that their residents require protection from unfair and deceptive business practices and from 

improper liquidated damages clauses.19  Absent statutory limitations, a business might be free to 

impose liquidated damages of $1 million for breach of a $100 contract – and if the contract were 

a contract of adhesion for the sale of a product or service that many customers found to be a 

necessity, the business might well be able to secure the agreement of many customers to a 

contract containing such a provision.  The state legislatures determined that their citizens should 

be protected from those risks by declaring liquidated damages clauses in consumer contracts 

void unless they comply with statutory requirements.  Assuming arguendo that the Commission 

can take into account considerations of “policy,” we submit that the legislative judgments that 

led to the enactment of these laws in all 50 states reflect pre-existing policy determinations to 

which the Commission must defer. 

/ / / 

/ / / 

/ / / 

/ / /  

/ / / 

                                                 
19 Thus, the California statute governing liquidated damages clauses, Civil Code § 1671, was 
first enacted in 1872. 
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III. CONCLUSION 

 For the foregoing reasons, the relief requested by Petitioners should be denied. 
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