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Finally, commenters® concerns that the Transactions will somehow negatively affect the

¢ flow and diversity of video programming are similarly unfounded. The horizontal cable
ownership rules were authorized for a discrete and specific purpose. That goal was to ensure that

T the “flow of video programming from the video programmer to the consumer” would not be
“unfairly impede[d].”15 * Generally, programming flows from a producer to a vendor/network to
a distributor and then finally to consumers. The Transactions only change the ownership of the

o distributor in certain communities; the flow of video programming to the consumer is unaffected
by the Transactions. To the contrary, they will permit the Applicants to expand capacity and
provide even more diversity of viewpoints.

Lo

C. The Transactions Present No Issues Relating To Competing MVPD Access
To Programming.
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In support of their proposals, commenters point to the Commission’s imposition of

additional program access-related obligations on News Corp. as a condition for approval of its

merger with DIRECTV. However, the instant Transactions are vastly different from News
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* Comcast’s decision to deliver CSN Philadelphia over a terrestrial network was made
Lo for legitimate business reasons; and

* Any changes to the regulatory treatment of CSN Philadelphia (and terrestrially
delivered services generally) are a matter for Congress to decide.

DIRECTYV and EchoStar first raised this issue in separate program access complaints
filed in 1997-1998. The Cable Services Bureau denied each of their complaints, finding that the
plain language of the Communications Act limits the scope of the program access rules to

" “satellite cable programming,“ or “programming transmitted via satellite.”® The Burcau

concluded that the legislative history of Section 628 supported this interpretation of the statute.!
It also determined that Comcast’s decision to deliver CSN Philadelphia over a terrestrial network
was a “competitive choice” that “Congress deemed legitimate” and did not evince an intention to
evade the program access rules.'®

The full Commission was then asked to review the Bureau’s decisions. It affirmed,
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1 DIRECTV Inc. v. Comcast Corp., 13 FCC Red 21822, 125 (CSB 1998) (“DIRECTV Bureau
Order”y, EchoStar Communications Corp. v. Comcast Corp., 14 FCC Red 2089, 121 (CSB
1999) (“EchoStar Bureau Order ), citing INS v. Cardoza-Fonseca, 480 U.S. 421, 442-43 (1987)
(“Few principles of statutory construction are more compelling than the proposition that

Congress does not intend sub silentio to enact statutory language that it has earlier discarded in
favor of other lanouacee.’ and Tanner v. United States. 483 U.S. 107. 125 (1987 (“the
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violated.”'®* The Commission also determined that there were no grounds for finding that

Comcast’s decision to deliver CSN Philadelphia terrestrially was “unfair” under Section 628(b)
of the Act, because Comcast’s actions did not constitute an attempt to evade the program access

rules.’®* EchoStar then pursued its claim with the D.C. Circuit, which similarly affirmed the
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Commission should reject, yet again, the commenters’ demands that program access

2

requirements be imposed on CSN Philadelphia and other terrestrially delivered networks in

derogation of the plain text of the statute and clear evidence of Congressional intent.'”’
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heard and rejected, in connection with the Commission’s review of a number of previous

transactions.!”_For a variety of reasons, it is egually baseless here and, EIJUS' should be reiected.
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many of the costs of policing against theft and piracy that are presented by satellite
delivery, because the programming is capable of being distributed far from the local
market.

Second, the Commission’s observation in the AT&T Broadband/Comcast Order that

most RSN are delivered via satellite due to economic reasons remains valid today.™’

Virtually
every RSN of consequence is delivered by satellite, and this practice does not appear to be

fky -4 -
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Third, there is no support for DIRECTV’s suggestion that Comcast could use its national

o
fiber network in order to transition its affiliated RSN to terrestrial delivery and circumvent the
program access rules.”! In the first place, Comcast is building its national fiber network
o primarily to carry data, such as Internet traffic and telephony. In addition, Comcast already
"

possesses regional terrestrial networks, but it has not chosen to transition delivery of an RSN to

any of these networks. DIRECTV has not demonstrated that there is anything about this

i ansaction that would cause a different result.
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explain that concentration on the buyer side, as measured by the HHI and change in the HHI,
does not have any direct relevance for the “vertical” competitive concerns articulated by the
commenters.2”! Indeed, the irrelevance of the HHI analysis to vertical concerns is underscored

by the absolute (and rather astonishing) failure of DIRECTV’s economists to draw any

02

conclusions about — or even endorse the applicability of - HHI analysis to this transaction,”

For this transaction, the critical question is “how — and the extent to which — the proposed
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As shown in Table 1 below, the analysis of DIRECTV and MAP conveniently obscures

the fact that Comcast’s increase from the proposed transaction in concentration in the RSN

footprints where it controls the RSN is “quite modest.”?
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not make economic sense to migrate a network to terrestrial delivery for the sake of a temporary
withholding strategy.

DIRECTV?s allegations regarding uniform price increases also lack merit. The
commenters’ economists have not provided any evidence that the Transactions will create
incentives significant enough to raise concerns.?? In addition, the potential “benefits” of
engaging in a uniform price increase are much lower for cable operators than for DBS providers.
Subject to permissible price differences that are set out in the statute and the Commission’s rules,
the program access rules prohibit vertically integrated satellite cable programming vendors from

engaging in price discrimination. Thus, if Comcast increases the license fee for an affiliated
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surprising to many critics who questioned whether C-SET would be viable without broad

= distribution, the team-owned network didn’t last.”*"® The president of the Charlotte Bobcats, the
owner of C-SET, even conceded that, “the narrow distribution did not allow C-SET to reach its

P revenue targets, nor did it help the expansion Bobcats gain adequate exposure to potential
fans.”* He noted that the team now seeks “the widest possible distribution” for games.”*!
Thus, the C-SET example provides no evidence that an exclusive distribution arrangement

m between a cable operator and an unaffiliated RSN would result from the Transactions.

This is not to suggest that exclusivity between unaffiliated entities can never be

commerciallv rational nartignlady pivee thal exclisivity generally nromates comnetifionfinthat
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Madness package — to differentiate itself from other MVPDs.?** Rather, the point is that

® exclusive arrangements always involve complex and dynamic business judgments involving,
among other things, forecasts of additional fees paid by the MVPD entering into the exclusive

Pa agreement and of fees from other MVPDs that are lost. Where the programmer involved is
independent, negotiations about these issues are conducted at arms’s length, making it less likely
that anticompetitive motivations will enter the bargaining process.

o Thus, DIRECTV’s suggestion that such behavior is predictable or even likely has no
factual support, and clearly does not warrant the imposition of any conditions on these
Transactions relating to unaffiliated programmers. That is why, in the 1992 Cable Act, Congress

T

made a conscious decision not to impose program access restrictions with respect to

programmers that are not vertically inte,e_‘:r::ltcd.225 Faithful to that decision, the Commission has
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into an exclusive with a competitor of DIRECTYV, its concemns are nevertheless unfounded
because the Commission prohibited News Corp. from granting exclusive rights to these News
Corp. affiliated services when it approved its acquisition of DIRECTV.?’

P EchoStar singles out Comcast in asking the Commission to adopt conditions: (1)
prohibiting Comcast from entering into exclusive distribution arrangements with unaffiliated
programmers, and (2) requiring Comcast to obtain confirmations from unaffiliated programmers

i that the terms given to Comcast are no more favorable than those offered to other MVPDs.

ichnSiar’s argnment js premised on the incorrect assuwimntion that Camceast hag understated it

horizontal ownership limit after the Transactions close. 228

As already explained in detail above, however, Comcast’s share of the MVPD

marketplace will not exceed 30% after consummation of the proposed transactions.””
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The Commission should reject these requests, as it has repeatedly done in prior merger
proceedings.”®  As discussed in Section II.C.1.a, supra, Congress created the terrestrial
exemption for legitimate policy reasons, and the Commission has no reason to override it in this
case, much less the authority to overcome its plain statutory terms.”’  Furthermore, not only is
there no indication that these Transactions will cause any programming to shift to terrestrial
delivery, but the Commission has previously held that “[i]n circumstances where anti-
competitive harm has not been demonstrated, we perceive no reason to impose detailed rules on
the movement of programming from satellite delivery to terrestrial delivery that would

unnecessarily inject the Commission into the day-to-day business decisions of vertically-

238

integrated programmers.







Adelphia-Time Wamer—Comcast
Reply

DIRECTYV nor any other party has made any claims regarding iN DEMAND’s VOD
programming.
Moreover, as MAP concedes,”* this merger proceeding is not the place for the
« Commission to consider DIRECTV’s complaint, even if it were relevant to the point MAP seeks
to make. On numerous occasions, the Commission has made clear that program access
complaints should not be addressed in the context of a specific transaction, but instead should be
m addressed pursuant to the program access or program carriage rules.
Arguments regarding VOD programming simply ignore the fact that the VOD business is

highly competitive. MVPDs have numerous options other than iN DEMAND to acquire VOD
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Finally, MAP argues that because Comcast and Time Warner are each owners of iN
DEMAND, Comcast and Time Warner must be attributed to each other because they “cannot
insulate iN DEMAND from the attribution rules.”®’ Again, MAP is confused. The fact that
o Comcast and Time Warner each have an attributable interest in iN DEMAND does not mean that
Comcast and Time Warner are attributed with each other. MAP’s reading of the Commission’s
attribution rules is wrong -- the rules attribute ownership, i.e., situations in which one entity
L owns an interest in another.”>> Here, Comcast does not own an attributable interest in Time

Warner Cable and Time Warner Cable does not own an attributable interest in Comcast.”>

D. The Transactions Pose No Threat To Independent Programmer Carriage

This is yet another area in which commenters improperly seek to use the merger review
process to pursue their pre-existing agendas. Wholly independent of the proposed Transactions,
both TCR and TAC have previously sought to enlist government assistance in persuading — or
compelling — Comcast and/or Time Warner Cable to carry their networks. Both, predictably,
hope to use this proceeding to pursue that same objective. But neither presents any reliable

b information or analysis that should affect the Commission’s deliberations in this proceeding. In

But while collusion is a form of anti-competitive behavior that implicates an important
government interest, the FCC has not presented the ‘substantial evidence’ required by
Turner I and Turner II that such collusion has occurred or is likely to occur, so its

r assumptions are mere conjecture .... The only justification that the FCC offers in support
of its collusion hypothesis is the economic commonplace that, all other things being
equal, collusion is less likely when there are more firms. . . . This observation will always
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assertion of those rights, and indeed the very existence of MASN, results directly from the

breach of the contractual rights of Comcast SportsNet by TCR, the Baltimore Orioles, and Major
League Baseball. For reasons explained at length in Comcast’s answer to TCR’s complaint, *®
o Comcast has declined the offers it has received from MASN for proposed carriage agreements,

hat ot

Contrary to what TCR says here and in its pending complaint, Comcast’s decision not to

carry MASN is not the product of discrimination based on affiliation or nonaffiliation. As
Comcast showed in its answer, there are seven other cities in which rival sports networks

compete, and in every one of those cities Comcast carries both affiliated and unaffiliated
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additional customers in the Baltimore and Washington areas (and beyond) that would increase
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are driven by its desire to “protect its own competing regional network, CSN”" — and even

T TCR does not assert that Comcast’s interest in “protecting” CSN would be affected by the
number of cable subscribers served by Comcast. And since Comcast has already demonstrated

its ability to refuse to carry MASN, it is difficult to imagine how that ability could be increased

« by acquiring additional cable subscribers. In this regard, it is important to note that Comcast is
not proposing to acquire DIRECTV or RCN (or any of their subscribers), the only two MVPDs
in the territory which have thus far agreed to carry MASN; Adelphia and Time Warner, like

¢ EchoStar, Charter, and Cox, have chosen not to carry MASN, so Comcast’s acquisition of
subscribers from either of those two companies changes nothing that is relevant to TCR.

~ TCR’s argument is deficient in another respect: it ignores the significant head-to-head

competition that disciplines Comcast’s behavior and destroys the foundation of TCR’s

“foreclosnre” areument The simnle fact is rhat

there is no area within which Comcast can

T
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TCR’s own prior statements contradict its claim here about Comcast’s “near complete

262

stranglehold” over MASN’s ability to compete.™ Although it apparently did not begin to seek

MVPD distribution agreements until mid-April 2005, MASN has already secured arrangements

for distribution with DIRECTV and RCN. DIRECTYV reportedly serves 1.3 million customers in

the area,”®® and is available to consumers throughout the entire Washington/Baltimore region (in
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has stated that the DIRECTV deal “gave Nationals fans throughout the mid-Atlantic area foral
and almost instant access to us.”*%’
Thus, MASN’s own statements acknowledge that, solely on the basis of the distribution
P deals it has already struck, MASN’s programming is widely available to those consumers who
want it.”®® That being the case, the number of cable customers that Comcast currently serves, or

will serve post-Transactions, is irrelevant. As the D.C. Circuit has pointed out, to the extent that

o one MVPD does not carry the programming that consumers want, “customers with access to an

267 Jim Williams, MASN is Here for the Long Run, The Examiner (May 4, 2005) (emphasis
L, oiled) Indendmibargd- (@eyionngs Foiy fnsgrawipecondeap thof hyig hyxohes gt e
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alternative MVPD may switch” providers, thereby constraining whatever “market power” the
first MVPD might otherwise be thought to possc:ss.269

Shifting gears from a “program carriage” argument to a “program access” theory, TCR
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requirements; it would extend the program access requirement to all regional sports

programming, including that which is terrestrially delivered. Adoption of such a requirement

would, of course, overturn a distinction carefully drawn by Congress. This is not within the
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same holds true for various networks created by Tumer before its acquisition by Time Warner.
Morcover, Time Warner Cable has affiliation agreements with well over one hundred
independent, non-premium (i.e., “basic™) cable networks, while holding attributable ownership in
less than a dozen such networks; of the affiliated networks, many are not carried on all Time
Warner Cable systems and/or are offered only on digital tiers (e.g., Boomerang). Similarly, in
the past three years, Comcast has entered into affiliation agreements to carry well over 50
independent programming channels, many of which (e.g., Oxygen, CSTV, Tennis Channel, NFL
Network, Starz!, Encore, and 38 Hispanic and other ethnic programmers) have no common
ownership with Disney, News Corp., Viacom, or NBC/Universal. TAC’s allegations of “bias”
against independent programmers are utterly frivolous.

Incomplete and inherently skewed data. TAC admits that its study is “limited by the

»286 Byt this introduces another

availability of public announcements regarding channel launches.
form of bias into the study. A truly independent entity that aspires to become a network has

every incentive to make an “announcement” of its desire to be carried, no matter how nascent its

planning is or how tentative its access to capital or talent. By contrast, a company like Comcast

or Time Warner may invest several years and many millions of dollars in the development of an
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E, Miscellaneous Parochial Disputes Are Not Germane To The Commission’s
"~ Review Of The Transactions.

1.  The Commission should reject pleas from MVPD competitors secking

insulation from pro-consumer price competition.
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service tier (except in communities subject to effective competition) and not to the cable
programming service tier (“CPST”), new digital tiers, programming services such as premium
channels that are offered on a per-channe! or per-program basis, phone services or cable modem
services.” Moreover, the Commission has stated that the uniform rate provisions, even as they
apply to basic cable services, do not preclude operators from offering introductory or
promotional rates, or making reasonable distinctions between classes of customers and categories
of services when offering discounts.*® Each of the promotions cited by RCN involves a
temporary offer for analog CPST, new digital tiers, premium channels, phone service and/or
high-speed cable modem services. As such, RCN has offered no evidence demonstrating a
violation of the geographic rate uniformity provisions of the Communications Act or the
Commission’s rules and establishes absolutely no relation between these disputes and the
Transactions.

2.  There is no justification for imposition of any broadband-related
conditions.

Without so much as a shred of factual evidence, MAP speculates that the Transactions

may adversely impact broadband and IP-enabled service competition, and urges the imposition

%5 47 U.S.C. § 543(d); see also H.R. Rep. No. 104-204, pt. 1, at 109 (1995) (“cable operator
must comply with the uniform rate structure requirement in section 623(d) of the 1992 Cable Act
only with respect to regulated services.”); AT&T Broadband/Comcast Order at n. 325 (“Section
76.984 of the Commission’s rules prohibit incumbent cable operators from engaging in
geographic price discrimination with respect to programming on the basic tier, in the absence of
effective competition.”). “Basic cable service” is defined in Section 602 of the Communications
Act as “any service tier which includes the retransmission of local television broadcast signals.”
47 US.C. § 522(3); 47 U.S.C § 543(b)(7)(A). Basic service is not subject to rate regulation or
the uniform rate requircment in markets that are subject to effective competition. 47 U.S.C §
543(a), (d).

8 Implementation of Sections of the Cable Television Consumer Protection and Competition Act
of 1992: Rate Regulation, Report and Order and Further Notice of Proposed Rulemaking, 8 FCC

Red 5631, 1 423 (1993).
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only 15 peroent.301 Indeed, during the first quarter of 2005, DSL services offered by the four
RBOCs added more customers than the top eight cable MSOs combined.”™ Nor is DSL the only

competitive alternative. Satellite broadband is projected to top one million subscribers by 2009
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In light of this growing array of competitive alternatives, particularly facilities-based

broadband providers, it is clear that any suggested imposition of “network neutrality” conditions
is nothing more than a solution in search of a problem. The record is entirely void of any
evidence that Comcast or Time Warner Cable have ever degraded, blocked or otherwise

discriminated against any packets delivered by any IP-enabled service application. Time Warner
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unfettered access to all the content, services and applications that the Internet has to offer.

The reason for this is simple. Both companies clearly recognize that unaffiliated IP-
enabled applications and services have the loyalty of a large and growing number of their cable
modem customers. Attempts by either company to discriminate against or otherwise restrict
such services would drive subscribers who desire access to those services to competing
broadband access providers, such as DSL or wireless broadband. Ultimately, this threat of
consumer defection trumps any hypothetical incentive to discriminate, as the Applicants would
lose more in total broadband revenues if customers defected than they could possibly gain
through discrimination against particular Internet content or applications.

The same holds true for interoperability of equipment used in connection with cable
modem service.”® The Applicants’ cable modem subscribers are free to connect a wide variety
of devices to their cable modem service. Thanks to the DOCSIS standards and certification

process developed by the cable industry, consumers enjoy a broad selection of independently
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