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BEFORE THE
FFeveral Communications Commiggion RECEIVED
WASHINGTON, D. C. 20554 AUG 1 2 2005
DOCKET FILL =077 WRUGINAL  ogerm) Communications Commission
In the Matter of Office of Secretary

Amendment of Section 73.202(b), MB Docket No. 05-248

)
)
)
Table of Allotments, )
)
)
)
)

FM Broadcast Stations RM-11262
(Midway, Falmouth and RM-
Owingsville, Kentucky;

West Portsmouth, Chio)

TO: Honorakle Marlene H. Dortch

Secretary cof the Commission

ATTN: John A. Karousos, Assistant Chief,
Audio Division, Media Bureau

COUNTERPROPOSAL AND COMMENTS

West Portsmouth Broadcasting (WPB), by its attorney,
hereby respectfully submits this Counterproposal in response
te the Notice of Proposed Rule Making and Order to Show
Cause in the above-capticned matter, DA 05-2219, 20 FCC Rcd
-—-, released July 29, 2005, and hereby requests that the
Commission amend the FM Table of Allotments, Section

73.202 (b} of the Commission’s Rules, as follows:

Community Present Proposed
Midway, KY 300A 300A
Falmouth, KY 298A 298A
Owingsville, KY 299A 299A

West Portsmouth, OH 294A
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In support wherecf, the following is shown:

Preliminary Statement

1. WPE seeks the allocaticn of Channel 2844, 106.7
MHz, at West Portsmouth, Chio as its first local broadcast
outlet of any kind. The use o©of Channel 294A at West
Portsmouth 1is mutually-exclusive with the use of first-
adjacent Channel Z2Z95A at Owingsville (see allocation study
in Exhibit A), but is fully spaced to all other existing
stations, construction permits, minor change applications
and allocations.

2. WPB hereby states that, should the Commission
grant the changes to the FM Table of Allctments proposed
herein, it will promptly apply for a construction permit for
Channel 2944 at West Portsmouth, Ohio. Should that
applicaticn be granted, WPB would then construct and operate
the resulting Class A FM station at West Portsmouth.

Technical Feasibility

3. Exhibit A demonstrates that the propocsed changes
to the FM Table of Allotments are in full compliance with

Section 73.207 of the Commission’s Rules, provided that the
reference coordinates North 38° 39" 57" latitude, West 83°
07 597 Longitude, which are 13.402 km (8.328 mi) southwest
{222.31°) of the West Portsmouth coordinates published in
the National Atlas (North 38° 45" 18" Latitude, West 83° (01°

45" Longitude). This location provides full-spacing to the




most critical co- and adjacent-channel stations, WVKM(FEM),
Matewan, West Virginia (clear by 1.12 km), WSRW-FM,
Chillicethe, Chio (clear by at least 1.40 km) and WRLV-FM,
Salyersville, Kentucky.

Eligibility of West Portsmouth for Channel 294A

4. West Portsmeouth is an unincorpcrated place in
Scioto County, ©Ohic, but has been found by the federal
Bureau of the Census to be a “census designated place”. It
is listed in the United States Census and had a 2000 Census
population of 3,458!. Exhikit B 1is a "“fact sheet” taken

from the www.census.gov website with demographic information

pertaining to West Portsmouth. It has the offices of the
local Washington Township government and is served by the
elementary, middle and high school of the Washington-Nile
Local School District, each of which has a West Portsmouth
address and are separate from the scheoecls c¢f the nearby city
of Portsmouth. It has at least the following churches:
Nauvoo United Methodist Church; Our Lady of Sorrow Roman
Catholic Church; First Baptist Church of West Portsmouth;
Mount Zion Apostolic Church; and West Portsmouth Community
cf Christ. It has a number of commercial establishments,

5. West Portsmouth’ s National Atlas reference

coordinates are located 3.784 km {(2.35 miles) northwest of

!By contrast, the other communities listed in the caption in this
proceeding were found by the 2000 Census to have had a much smaller



http://www.census.gov

the reference coordinates for Portsmouth, OChic, 2000 census

population 20,909, West Portsmouth 1is separated from
Portsmouth by the Scioto River. On infermation and belief,
the area which includes Portsmouth and West Portsmouth has
not been classified as an “urbanized area” by the Bureau of
the Census (Exhibit C contains a list of “urbanized areas”
containing communities in the state of Ohio). Therefore, as
we understand the case law, a showing such as that called
for in Faye and Richard Tuck, 3 FCC Rcd 5374 (1988) would
not be regquired in this case.

6. It is long settled law at the Commission that a
“census designated place” 1is a community for licensing
purposes, and can receive a dispositive Section 307 (b)
preference where a first local service would be established
there. Sunshine Broadcasting, Inc., 101 FCC 2d 476 (Rev.
Bd. 1985), review denied, 1 FCC Rcd 174 (198e6), aff'd by
Jjudgment sub nom. L.B.C., Inc. v. FCC, 865 F.z2a 1329 (D. C.
Cir. 1988} (determination that Fort Myers Villas CDP,
Florida was a community for licensing purposes and was
entitled to a dispositive Section 307 (b) preference vis a

vis the larger community of Cape Coral, Florida).

population: Falmouth, KY, population 2,058; Midway, KY, populaticn
1,620; Owingsville, KY, population 1,488.




West Portsmouth, Ohioc Is Entitled to
A Dispositive Section 307 (b) Preference

7. Were this counterproposal to be granted, Midway,
Falmouth and Owingsville, Kentucky would each still continue
to have a local brcoadcast outlet of self-expression, while
West Portsmouth would be receiving its first local broadcast
cutlet of any kind.

8. Therefore, a fair, efficient and equitable

distribution of broeoadcast service required by 47 U.S.C.
§307 (b) requires the allocation of Channel 294A to West
Portsmouth, OChio.

Conclusion

9. West Portsmcuth, Ohic 1s a community to which a
commercial FM broadcast frequency may be allotted consistent
with all statutes, regulations and policies. The alloccation
of Channel 294A at West Portsmouth works from a technical
standpoint consistent with Sections 73.207 and 73.315 of the
Commission’s Rules, even with the site restriction described
in paragraph 3 above. As has been demonstrated herein, the
public interest, convenience and necessity would be better
served by the establishment of a first local broadcast
service at West Portsmouth, Ohic rather than by a power
increase for station WBTF(FM), Midway, Kentucky and change

of transmitter site for WKCA(FM), Owingsville, Kentucky.




WHEREFORE,

West Portsmouth Broadcasting urges that its

Counterproposal in the above-entitled proceeding BE GRANTED

and that Channel 29%94A BE ALLOCATED to West Portsmouth, Ohio.

LAW OFFICE OF DENNIS J. KELLY

Post Qffice Bex 41177

Washington,
Telephone:

Bugust 12,

DC 20018
888-322-5291

2005

Respectfully submitted,

WEST PORTSMOUTH BROADCASTING

Dennis J. Kelly
Its Attorney
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BEERLAL N L L i e L L L '''SsSSSSCHEEE———————————————————————————————————————————————————————————————————————~—~~L

WEST PORTSMOUTH 294A

REFERENCE DISPLAY DATES
38 39 57 N. CLASS = A DATA  08-11-05
83 07 59 W. Current Spacings SEARCH 08-11-05

—————————————————————————— Channel 294 - 106.7 MHz —-————————-————————————————

Call Channel Location Azi Dist FCC Margin
WSRWFM LIC 294B Hillsboro OH 323.8 69.09 178.0 -108.91
RDEL DEL 294B Hillsboro OH 323.8 69.09 178.0 -108.91

Hillsboro 294B deleted in MB Docket No. 02-266 Repert and Order released
March 25, 2005.

RADD ADD 294A Augusta KY 286.6 65.63 115.0 -49,37

Patition for rulemaking returned by tha Commission for technical deficiency.

RADD ADD 295A Owingsville KY 215.4 71.20 72.0 -0.80

This proposal is a counterproposal to Owingsville et al in NPRM MB Docket
No. 05-248

WVEM LIC-N 294C3 Matawan WV 144.5 143.12 142.0 1.12
RADD ADD 293A Chillicothe OH 18.6 73.40 72.0 1,40
WSRWFM APP-Z 2934 Chillicothe OH 9.0 74.79 72.0 2.79
WRLVFM RSV 293C3 Salyersville KY 188.0 95.02 89.0 6.02
WNKR.A APP 294an Williamstown KY 271.6 126.39 115.0 11.39
WBKS LIC-Z 296A Ironton OH 110.7 44 .72 31.0 13.72
WOXX LIC 291C3 Morehead KY 207.2 60.35 42.0 18.35
RADD ADD 294B1 Dublin OH 6.7 166.57 143.0 23.57
WMRNFM APP-N 294B1 Dublin OH 6.1 166.77 143.0 23.77
WLFX LIC-Z 294A Barea KY 218.8 142.68 115.0 27.68
WAMX LIC-N 292B1 Milton WV 102.2 82,43 48.0 34,43
WFTMFM LIC 240a Maysville KY 267.6 56.34 10.0 46,34
WJISNFM LIC 293a Jackson KY 190.5 126.39 72.0 54.39
WHNER LIC 293a Williamstown KY 271.2 132.82 72.0 €0.82
WEKAZ LIC 297B Miami WV 106.8 147.00 69.0 78.00
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West Portspnouth CDP, Ohio - Fact Sheet - American FactFinder

http://factfinder.census.gov/servlet/SAFFF acts? event=Search&geo...

U.S, Census Bureau

American FactFindet", .
FACT SHEET
West Portsmouth CDP, Ohio
Census 2000 Demographic Profile Highlights:
General Characteristics - show more >> Number Percent U.s.

Total population 3,458 100.0 100% map
Male 1,639 47 .4 49.1% map
Female 1,818 52.6 50.9% map

Median age (years) 35.5 (X} 353 map

Under 5 years 202 5.8 6.8% map

18 years and over 2,562 741 74.3%

65 years and over 485 14.0 124% map

One race 3,415 98.8 97.6%

White 3,354 97.0 75.1% map
Black or African American 3 01 12.3% map
American Indian and Alaska Native 51 1.5 0.8% map
Asian 2 0.1 3.6% map
Native Hawaiian and Other Pacific Islander 0 0.0 0.1% map
Some other race 5 0.1 55% map

Two or more races 43 1.2 24% map

Hispanic or Latino (of any race) 3 0.1 12.5% map

Household population 3,458 100.0 97.2% map

Group quarters population 0 0.0 2.8% map

Average household size 2.53 (X) 259 map

Average family size 2.96 (X) 3.14 map

Total housing units 1,472 100.0 100.0% map
Occupied housing units 1,368 92.9 91.0%

Owner-occupied housing units 1,038 75.9 66.2% map

Renter-occupied housing units 330 24 1 33.8% map

Vacant housing units 104 7.1 9.0% map
Social Characteristics - show more >> Number Percent u.s.

Population 25 years and over 2,264 100.0
High school graduate or higher 1,590 70.2 80.4% map
Bachelor's degree or higher 115 5.1 24.4% map

g:'\glrl)an veterans {civilian population 18 years and 381 148 12.7% map

Disability status (population 21 to 64 years) 601 30.6 19.2% map

Foreign bormn 5 0.1 11.1% map

Male, Now married (population 15 years and over) 767 59.1 56.7%

Female, Now married {population 15 years and over) 805 56.0 52.1%

Speak a language other than English at home o

{population 5 years and over) 81 25 17.9%  map

Economic Characteristics - show more >> Number Percent U.S.

In labor force {population 16 years and over) 1,549 575 63.9%

Mean travel time to work in minutes {population 16

years and over) 235 X) 255 map

Median household income (dollars) 27,668 X) 41,984 map

Median family income (dollars) 31,281 (X} 50,046 map

Per capita income (dollars) 12,345 (X} 21,587 map
Families below poverty level 193 18.9 9.2% map
Individuals below poverty level 766 221 i24% map

Housing Characteristics - show more >> Number Percent u.s.

Single-family owner-occupied homes 847 100.0
Median value (dollars) 40,700 (X} 119600 map

Median of selected monthly owner costs X) (X}
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West Portsmouth CDP, Ohio - Fact Sheet - American FactFinder http://factfinder.census.gov/servlet/SAFFFacts?_event=Search&geo...

With a mortgage 570 X 1,088 map
Not mortgaged 222 Xy 205

(X) Not applicable.
Source: U.S. Census Bureau, Summary File 1 {(SF 1) and Summary File 3 (SF 3)
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BTS - State, Transportation Profiles-Ohio-Table 5-5: Highway, Dem... http://www.bts.gov/publications/state_transportation _profiles/ohio/h...

ORIV DeamIBYIgauon
i fﬁé %’?‘
! g ] * M -
! *%Q?? Bureau of Transportation Statistics AiR Tra+ Pl
| %"«zs;cﬂﬁ
]
Search | Site Map | Feedback | Dictionary | Help
i
|
: Data Home > Publications = State Transportation Profiles > Qhio
; National % Printakle Version
Transportation
: Library
; Bookstore ' x -
I Table 5-5: Highway, Demographic, and Geographic
i rograms . uw . . .
Characteristics of Urbanized Areas in Ohio: 2000
Press Room
About BTS Excel | CSV
:zlc:;::;g o Net Miles of Total Aﬂlage
' iy Total Estimated  land O oadway 1O ostimated ff'y
] External Links Federal-aid Total DVMT - per Y pvi P raitic
] . 1 roadway th d population area v per reeway per
urbanized area miles  (thousands) {thousands)} (square scrll:laee thousand c:eil;a lane freeway
miles) persons P miles? lane
mile
:: Quick Vote Cleveland 5,530 37,800 1,783 838 2,128 31 21 1,279 13,511
What do you think of Cincinnati, OH-KY 4,887 32,605 1,176 630 1,867 4.2 28 872 16,194
Oufbff?td%?s*gned Columbus 3,426 24,731 940 476 1,975 3.6 26 859 13,851
wepsite
"1 Excellent Dayton 3,102 16,282 597 360 1,618 5.2 27 467 12,308
! u Good Akron 2,696 13,026 544 356 1,528 5.0 24 422 12,804
] Toledo, OH-MI 2121 11,830 500 255 1,961 4.2 24 318 12,615
i Youngstown-Warren 1,821 7,269 379 193 1,964 4.8 19 193 8,403
! Canton 1,543 5,054 248 60 1,550 6.2 20 142 9,810
Lorain-Elyria 1,027 5,287 236 232 1,017 4.4 22 235 8,495
Huntington-Ashland,
WV-KY-OH 1,038 3,044 174 104 1,673 8.0 23 172 6,642
Hamilton 432 1,984 118 &1 1,934 a7 17 14 5,497
Steubenvilie-Weirton,
OH-PA-WV 452 u 101 80 1,263 4.8 u 138 4,621
Middletown 458 2,837 95 81 1,173 4.8 30 83 11,385
! Springfield 399 1,623 85 45 1,889 4.7 18 23 7,950
'
i Mansfield 438 1,258 80 63 1,270 5.5 16 59 5,251
§
: Lima 407 1,612 70 57 1,228 5.8 23 42 8,975
'F- Parkersburg, WV-OH 291 1,176 B0 42 1,429 4.8 20 3 7.125
Wheeling, WV-OH 481 u 59 55 1,073 8.1 u 107 6,476
Newark 268 883 57 32 1,781 4.7 16 36 7,021
Sharon, PA-OH 330 868 49 50 980 6.7 18 30 4,336

1 A “federal-aid urbanized area” is an area with 50,000 or more persons that, at a minimum, encompasses the land area delineated as the

urbanized area by the U.S. Census Bureau. Areas are ranked by population. 2| ane miles estimated by the Federal Highway Administration
(FHWA).

KEY: DVMT = daily vehicle-miles of travel; U = data ara unavailable.

SOURCE: U.5. Department of Transportation, Federal Highway Administration, Highway Statistics, 2000, Washington, DC: 2001, available at
hitp:fwww.fhwa.dot.govi/ohim/ohimstat. htm as of Dec. 6, 2001.

Research and Innovative Technology Administration » U.S. Department of Transporiation
400 7th Street, SW » Room 3430 « Washington, DC 20580 + B00-853-1351 « answers@bts.gov
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CERTIFICATE OF SERVICE

It is hereby certified that true copies of the
foregoing “Counterproposal and Comments” were served by
first-class United States mail, postage prepaid, on this
12™ day of Rugust, 2005 upcn the following:

John F. Garziglia, Esdgd.
Michael H. Shacter, Esqg.

Womble, Carlyle, Sandridge & Rice, PLLC
1401 Eye Street, NW
Seventh Floor
Washington, DC 20005
Counsel for Gateway Radic Works, Inc.

Sally A. Buckman, Esq.
Leventhal, Senter & Lerman
2000 K Street, NW
Suite 600
Washington, DC 25006
Counsel for L.M. Communications cf Xentucky LLC

Hammond Brcadcasting, Inc.
13297 Green Road
Walteon, KY 41094

/LG

Dennig J. Kelly




