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In the Matter of 
 
Rules and Regulations Implementing the  ) CG Docket No. 02-278 
Telephone Consumer Protection Act of 1991  ) 
       ) 
American Teleservices Association, Inc.   ) 
Petition for Declaratory Ruling   ) DA 04-3185 
       ) 
ccAdvertising      ) 
Petition for Expedited Declaratory Ruling  ) DA 04-3187 
       ) 
Consumer Bankers Association   )  
Petition for Declaratory Ruling   ) DA 04-3835 
       ) 
National City Mortgage Co.     ) 
Petition for Declaratory Ruling   ) DA 04-3837 
       ) 
TSA Stores, Inc.      ) 
Petition for Declaratory Ruling   ) DA 05-342 
       ) 
Alliance Contact Services, et al   )  
Petition for Declaratory Ruling   )  DA 05-1346 
       ) 
Mark Boling       ) 
Petition for Declaratory Ruling   ) DA 05-1348 

 

REPLY COMMENTS OF THE DIRECT MARKETING ASSOCIATION 

The Direct Marketing Association (“The DMA”) hereby submits its Reply 

Comments in connection with the above-captioned petitions and, more generally, in the 

Federal Communications Commission’s (“FCC” or “Commission”) ongoing rulemaking 

to implement the Telephone Consumer Protection Act of 1991.  The DMA is a party to 

the Joint Petition filed by Allaince Contract Services, et al and supports the positions in 

the reply comments the Joint Petitioners file today.  The DMA writes separately to make 

clear that while there are also alternate grounds to reach the result, ultimately the 
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Commission must reject state efforts to apply their telemarketing standards to interstate 

calls.   

SUMMARY 

The DMA has, from the inception of this rulemaking, requested that the 

Commission make clear that state laws purporting to regulate interstate telemarketing 

must yield to the federal standards embodied in the Telephone Consumer Protection Act 

of 1991 and the Commission’s implementing regulations (collectively the “TCPA”).  In 

its Report and Order,1 the Commission explained that states may not impose 

“inconsistent” standards on interstate calls.  Since an underlying goal of the TCPA is to 

promote uniformity, the Commission concluded that virtually any state law that differs 

from the TCPA standards will be preempted if applied to interstate calls.  Yet, the 

Commission stopped short of categorically preempting all state provisions, inviting a 

case-by-case analysis and leaving room for the remote possibility that some state 

provisions might pass muster.   

Even if the Commission does not conclude that the Communication Act of 1934 

alone confers exclusive jurisdiction over every aspect of interstate telemarketing, The 

DMA maintains that the TCPA authorizes the FCC to preempt state laws that govern 

matters addressed by the TCPA, if applied to interstate calls.  The array of differing rules 

and policies imposed by states leaves no room for doubt that the Commission must 

preempt state laws if the Congressional goal of national uniformity is to be realized.   

                                                 
1  Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Report and 

Order, 18 FCC Rcd. 14014 (Rel. July 3 2003) (“R&O”). 
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Finally, the doctrine of sovereign immunity is inapplicable to these regulatory 

proceedings, which are not remotely akin to an “adjudication.”  The Commission’s 

decision to preempt state laws will not violate states’ sovereign immunity.   

ARGUMENT 

I. FCC Jurisdiction and State Telemarketing Laws  

The Commission has already preempted portions of state law, having determined 

that its TCPA rules “constitute a floor, and therefore supercede all less restrictive state 

[DNC] rules.”2   The Commission may likewise rely on its plenary power over interstate 

communications, expanded and complemented by the power to regulate intrastate 

telemarketing activity conferred by the TCPA, to preempt all state telemarketing 

standards insofar as they address matters governed by the TCPA if applied to interstate 

communications.  Congress intended that the TCPA occupy the field of telemarketing 

matters that the TCPA addresses, having given the Commission broad powers to ensure a 

consistent balance of interests and uniformity in regulation.  And in any event, since one 

of the goals of the TCPA was “to promote a uniform regulatory scheme under which 

telemarketers would not be subject to multiple, conflicting regulations,”3 any state law 

that governs matters addressed by the TCPA, yet differs from TCPA standards, is 

inherently in conflict with the federal standard and frustrates the objectives of the TCPA.  

A. The TCPA Supports Preemption 

 1. The TCPA Occupies the Field 

Even if the Commission does not agree that the Communications Act of 1934 

alone displaces all state regulation of interstate telemarketing communications, the 

                                                 
2  R&O ¶ 81. 
3  R&O ¶ 83. 
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Commission’s exclusive power over interstate communications nonetheless provides the 

background against which the reach of the TCPA must be judged.  Recognizing the 

FCC’s historic role as the sole regulator of interstate communications,4 the TCPA 

directed the Federal Communications Commission alone to promulgate regulations to 

govern specific matters, including restrictions on the use of automated telephone 

equipment,5 telephone subscriber privacy,6 and technical and procedural standards 

concerning the use of facsimiles and artificial or prerecorded voice systems.7   The TCPA 

thus leaves no room for state regulation except as it expressly allows in limited part – that 

is, states may continue to enforce the standards the FCC adopts, may impose more 

restrictive standards on narrow categories of intrastate activity, and may enforce their 

general civil or criminal laws.  The TCPA departs from the longstanding policy of 

preserving states’ control over intrastate communications matters, in order to establish a 

single national standard for both intrastate and interstate calls governing those matters 

where a national standard is imperative.   
                                                 
4  47 U.S.C. §§ 151, 152(a).  The Commission’s is not power confined to prescribing the “rates, 

terms, and conditions” of carriers’ provision of interstate service.  See, e.g., Comments of the 
Tennessee Regulatory Authority Opposing Telemarketers’ Request for Federal Preemption of 
State Telemarketing law as Applied to Interstate Calls at 2-6 (“TRA Comments at ___”); State of 
Indiana’s Comments in Opposition to Alliance Contract Services, et al’s Joint Petition for 
Declaratory Ruling at 11-13 (“Indiana AG Comments at ___”). The Commission is charged with 
responsibility for all aspects of interstate communications by wire to achieve many broad purposes 
including, inter alia, “[f]or the purpose of regulating interstate and foreign commerce in 
communication by wire and radio so as to make available . . . a rapid, efficient, Nation-wide, and 
world-wide wire and radio communication service.”  Id. § 151.  The Act expressly provides that 
Chapter 5, of which the TCPA is a part, “shall apply to all interstate and foreign communication 
by wire or radio  . . . and to all persons engaged within the United States in such communication.” 
Id. § 152(a) (emphasis added). The FCC also has jurisdiction over facilities that are incidental to 
the transmission of interstate wire communications.  Id. § 153(52).  

5  47 U.S.C. § 227(b)(2) (“The Commission shall prescribe regulations to implement the 
requirements of this subsection”) (emphasis added). 

6  Id. § 227(c)(1) (“the Commission shall initiate a rulemaking proceeding) (emphasis added). 
7  Id. §§ 227(d)(2) and (3) (“The Commission shall prescribe technical and procedural standards for 

systems that are used to transmit any artificial or prerecorded voice message via telephone.”) 
(emphasis added).  The TCPA also preempts even purely intrastate state regulation of these 
matters.  Id. § 227(e)(1). 
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2. The “Savings” Clause Supports Preemption 

Contrary to claims of some parties, the “savings” language in subsection (e)(1) of 

the TCPA does not bar preemption.  Rather, subsection (e)(1) compels preemption.  The 

TCPA provides that neither the TCPA nor the Commission’s implementing regulations 

shall preempt any State law that imposes more restrictive intrastate requirements 
or regulations on, or which prohibits - (A) the use of telephone facsimile 
machines or other electronic devices to send unsolicited advertisements; (B) the 
use of automatic telephone dialing systems; (C) the use of artificial or prerecorded 
message systems; or (D) the making of telephone solicitations.8 
 
All that subsection (e)(2) preserves is state authority to regulate discrete 

categories of purely intrastate telemarketing activity.  Subsection (e)(1) did not alter the 

Commission’s overarching jurisdiction over interstate communications, or the TCPA’s 

command that the FCC regulate the matters addressed in the TCPA.  By including 

subsection (e)(1), Congress merely clarified the limitations on the Commission’s 

authority – uniquely conferred by the TCPA – to regulate intrastate telemarketing 

communications.   

Some parties urge a bifurcated interpretation of the subsection that would allow 

states not only to impose more restrictive intrastate standards, but also to prohibit entirely 

any interstate telemarketing.  For example, states contend that subsection (e)(1) is written 

in the “disjunctive” so that the reference to “intrastate” only modifies the clause allowing 

for more restrictive standards; the clause referring to a total ban on certain activities, they 

argue, is broader.9  This is a patently unreasonable interpretation.   

                                                 
8  Id. § 227(e)(1) (emphasis added).   
9  See, e.g., Comments of the Attorney General of the State of New Jersey at 6 (“New Jersey AG 

Comments at __”); Indiana AG Comments at at 15-16.   
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First, a “prohibition” is the most restrictive of any form of limitation.   A state ban 

on an activity is a subset of “more restrictive” state regulations encompassed by 

subsection (e)(1) and, therefore, limited to intrastate application.   

Second, if the Commission accepts the states’ reading, then individual states 

could, sequentially or collectively, alone or in combinations, prohibit all interstate 

telemarketing communications and in effect render the TCPA null.  No interstate 

telemarketing call would be subject to this Commission’s rules.  No interstate 

telemarketing call would be governed by the TCPA.  No interstate telemarketing call 

would be subject to the Federal Trade Commission’s rules, which states and others 

repeatedly and strongly support.  Congress surely did not intend subsection (e)(1) to 

enable states to render the TCPA meaningless.   

Third, the fact that subsection (e)(1) does not expressly refer to interstate 

telemarketing does not reflect ambiguity, much less a considered decision to allow states 

to trample on federal authority.10  It was simply unnecessary to re-state the longstanding 

fact that the FCC has exclusive power over interstate communications, or that the TCPA 

conferred specific expanded authority on the FCC to regulate certain interstate and 

intrastate telemarketing issues.    

3. The State Laws are Not Preserved as “Consumer Protection”  
Measures         

 
A number of commenters contend that state telemarketing provisions are 

“consumer protection” laws, within the traditional police powers of states; they maintain 

                                                 
10  Van Bergen v. Minnesota, 59 F.3d 1541 (8th Cir. 1995), a case frequently cited for the proposition 

that the TCPA does not preempt interstate regulation, is simply inapplicable because Van Bergen 
only intended to make intrastate calls.  See Appellant’s Brief and Addendum at Addendum 11-12 
(District Ct. Mem. Op. and Order), Van Bergen v. Minnesota, 59 F.3d 1541 (8th Cir. 1995) (No. 
94-3047MNST) (attached hereto as Exhibit A). 
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that the TCPA does not expressly preempt such laws, that Congress did not intend to 

occupy the field to preempt them, or that this Commission should not infer lightly such 

an intention.11    

The state telemarketing provisions at issue are not general “consumer protection” 

provisions or the type of “general civil or criminal statute” contemplated by section 

227(f)(6) of the TCPA.12  Rather, in substance these state telemarketing laws – whether 

enacted independently or under the umbrella of a consumer protection title – expressly 

and directly regulate how (or even whether) one may make interstate telephone calls.  

Matters governed by the TCPA - telephone subscriber privacy (such as do-not-call and 

calling hour limits), automated telephone dialing systems (including predictive dialers 

and recorded messages), and facsimiles – are activities that Congress decided the FCC 

should regulate as an extension of the agency’s plenary power over other aspects of 

interstate communications.  Such activities are inherently tied to the transmission of 

interstate communications and the use of incidental facilities and equipment.  State 

consumer protection statutes are designed to address fraudulent or deceptive conduct, 

which the TCPA does not govern.   

Some comments in this proceeding seem designed primarily to incite fear, 

warning of vast gaps in consumer protection that would result if the FCC preempts state 

laws to ensure uniformity for interstate calls, and predicting an onslaught of devious 

conduct and interstate fraud perpetrated against the most vulnerable citizens.  This sort of 

rhetoric is, at best, counterproductive.  Telephone solicitations are not inherently 

                                                 
11  Comments of the Undersigned Attorneys General in Opposition to Alliance Contract Services et 

al’s Petition for Declaratory Ruling; New Jersey AG Comments at 3-4; TRA Comments at 9-11. 
12  See, e.g., State of Indiana’s Comments in Opposition to the Consumer Bankers Association’s 

Petition for Declaratory Ruling at 5-8. 
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unlawful, abusive, misleading, deceptive, or fraudulent; the regulatory regime that 

governs them must not be driven by the fact that a few who engage in fraud might try to 

do so over the phone.  Whatever authority states might have to regulate fraud or 

deception that crosses state lines simply is not at issue.  Subsection (f)(6) of the TCPA 

unquestionably preserves states’ power to enforce their general civil laws.  But the state 

laws that The DMA and others have highlighted, and those that are the subject of the 

pending petitions for declaratory ruling, have a direct effect on how – if at all – one may 

initiate and engage in interstate communications.13   The power to regulate such matters 

rests with this Commission under the TCPA and, therefore, state provisions must yield.   

Moreover, the fact that some states have sought to enforce their standards on 

interstate calls or out-of-state respondents does not establish that such actions are or were 

a lawful exercise of state power.  A demonstrated history of enforcement highlights the 

unreasonable burdens that inconsistent regulation impose on business and the need for the 

uniformity Congress demanded; it does not prove such state action lawful, and by no 

means does it preclude this Commission from exercising its authority over interstate 

communications.  In the same vein, state long-arm statutes do no more than confer 

personal jurisdiction where a state otherwise has power to regulate the subject matter.  

Hence, whether long-arm statutes facilitate extra-territorial application of state laws is 

only relevant when a state is otherwise permitted to regulate.  The TCPA forecloses such 

action.   

                                                 
13  Compare Truth-in-Billing and Billing Format, Second Report and Order, Declaratory Ruling, and 

Second Further Notice of Proposed Rulemaking, 20 FCC Rcd. 6448, FCC 05-55 (Released March 
18, 2005) (preempting state requirements or prohibitions on line item charges versus “neutral 
application of state contractual or consumer fraud laws.”). 
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States and others have also fundamentally misconstrued the references to “state 

law” that are embedded in the TCPA, including criteria the Commission must consider in 

adopting a national DNC program.  At various stages of this rulemaking, states have 

pointed to subsection (c)(3)(J), which requires the Commission to design any national 

DNC database “to enable States to use the database for purposes of administering or 

enforcing State law,”14 claiming that this evidences Congressional intent to preserve state 

DNC laws.15  To the contrary, the legislative history repeatedly demonstrates that 

Congress not only regarded states as lacking authority over interstate telemarketing, but 

also intended to preempt state DNC requirements and the duplicative regulatory 

obligations they would entail.    

The Commission is required to enable states to incorporate statewide lists into the 

national list and to access the list, but the “state law” to which the TCPA refers in 

subsection (c)(3)(J) relates to state laws authorizing (1) state officials and (2) individual 

consumers to initiate actions to enforce the TCPA.  The TCPA empowers state officials 

to enforce federal standards, but state law determines which official(s) within a state may 

do so and, subject to the TCPA limits, what criteria they must follow to do so.16  

Similarly, the TCPA permits individuals to initiate a private cause of action to enforce the 

TCPA, but small claims suits or similar actions are creatures of state law and, as 

Congress recognized, state law will govern access to those courts.17  Thus, the TCPA 

                                                 
14  47 U.S.C. § 227(c)(3)(J). 
15  See, e.g., New Jersey AG Comments at 7-8. 
16  47 U.S.C. § 227 (f). 
17  Id. § 227(c)(5) (providing that a person who has received more than one call in violation of the 

Commission’s DNC regulations may “if otherwise permitted by the law or rules of court of a 
State” file suit in state court).  See also, e.g., 137 Cong. Rec. S. 16,204, 16,205-6, (daily ed. Nov. 
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allows states and consumers to enforce the TCPA, and requires the FCC to make the 

DNC data available to facilitate such enforcement, even though the procedures for 

initiating such enforcement are largely governed by state law.  That does not, however, 

alter the fact that Congress clearly expected that marketers would face only one set of 

DNC requirements and only need to obtain one DNC list.  

4. The FTC’s Authority Does Not Preclude Preemption 

Several commenters have also suggested that an interpretation that does not allow 

states to share in enforcement of interstate telemarketing with the FCC would also 

conflict with or preclude Federal Trade Commission (“FTC”) regulation.   This, too, is 

apparently designed to generate fear of loopholes and rampant fraud to deter the 

Commission from establishing a uniform system.  But the argument is fundamentally 

flawed.  The Telemarketing and Consumer Fraud and Abuse Prevention Act 

(“Telemarketing Act”),18 and the FTC’s implementing Telemarketing Sales Rule 

(“TSR”),19 were adopted after the TCPA.  And the two sets of rules are largely directed to 

different issues.  Moreover, both the FTC and FCC derive their power from federal law.  

The fact that Congress eventually decided to provide for complementary powers over 

interstate telemarketing among two federal agencies has no bearing on whether states 

may enact or enforce overlapping regulation of interstate telemarketing.  

The Do-Not-Call Implementation Act requirement that the agencies report on 

coordination with states also does not indicate that Congress expected or encouraged 

continued state regulation of interstate telemarketing (apart from enforcement of the 

                                                                                                                                                 
7, 1991) (Remarks of Sen. Hollings, regarding S. 1462, and states’ power to proscribe procedures 
for initiating actions in state court).  

18  15 U.S.C. § 6101. 
19  16 C.F.R. § 310. 
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federal standards).20  Congress merely acknowledged that some states had adopted DNC 

requirements, presumably anticipating some might continue to apply them to intrastate 

calls, and asked for a report on progress in harmonizing those registries with the federal 

system for interstate calls.  Moreover, at the time of passage, the FTC was working with 

states in an effort to “harmonize” state requirements with the national DNC Registry 

system.  The effort to “harmonize” state laws has plainly failed, but that failure hardly 

justifies allowing states to apply their intrastate requirements to interstate telemarketing 

communications.   

Finally, the Indiana Attorney General’s contentions regarding jurisdiction over 

non-profits are absolutely wrong.21  The Federal Trade Commission only has jurisdiction 

over an entity “organized to carry on business for its own profit or that of its members.”22  

Neither the Telemarketing Act nor the USA PATRIOT Act expanded the FTC’s core 

jurisdiction, and even the FTC’s own expansive interpretation of its powers has 

acknowledged this fact.23  The FTC does not have jurisdiction over “non-profit” 

organizations. 

Moreover, that Congress decided to exclude calls by non-profit entities does not 

evidence a desire to leave regulation of interstate calls by non-profits to states.  Rather, it 

reflects a considered decision to ensure that such calls are exempt from any regulation. 

Calls by non-profit entities are excluded by omission from the definition of a “telephone 

                                                 
20  See, e.g., Indiana AG Comments at 19. 
21  Id. at 20-23. 
22  15 U.S.C. § 44. 
23  Telemarketing Sale Rule; Final Rule (Statement of Basis and Purpose), 68 Fed. Reg. 4580, 4584-

85. 
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solicitation.”24 This is a key term used throughout the TCPA: the TCPA in turn applies to 

all interstate telemarketing.  If Congress wanted to leave room for states to regulate non-

profit calls, then rather than exclude them as a definitional matter, it would have placed 

those entities beyond the FCC’s reach but left states free to define “telephone 

solicitation” as they wish.  Instead, Congress determined to exclude calls by non-profits 

as a definitional matter, thereby precluding both the FCC and states from regulating 

them. 

 B. The Legislative History Supports Preemption 

The DMA has previously cited many instances where the legislative history 

indicates Congressional intent to displace state laws.  More recently, North Dakota cites a 

law review article, which notes that an earlier bill, S. 1410, included: 

(h)  Preemption of Inconsistent Interstate Communications laws. – This section 
preempts any provisions of State law concerning interstate communications that 
are inconsistent with the interstate communications provisions of this section. 
 

North Dakota argues that since this was not included in the final TCPA, that means 

Congress decided not to preempt state law.25  Whatever the omission means, it should 

have no bearing on the Commission’s decision to preempt.  There are other reasons 

Congress may have dropped this provision.  For example, subsection (h) of that bill 

would have provided for conflict preemption; Congress instead provided for broader, 

stronger preemption of state law by occupying the field.  Subsection (g) of the same bill 

also contained language virtually identical to subsection (e)(1) of the final TCPA; the 

latter simply limits the FCC’s power over intrastate calls and does not grant states power 

to regulate interstate calls.  In any event, it was not necessary for a statute itself to 
                                                 
24  47 U.S.C. § 227(a)(3)(c). 
25  North Dakota’s Supplemental Comments Upon Reopening of Comments on FreeEats.com, Inc.’s 

Petition for Expedited Declaratory Ruling. 
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provide for “conflict” preemption; federal agencies and courts routinely preempt state 

law where conflict exists, not simply when a statute calls for it.  Thus, subsection (h) was 

superfluous.26   

In short, the Commission must not give credence to the omission of this language; 

it appeared briefly and was dropped without explanation.  Guesswork about why that 

happened must not be afforded more weight than the clear and repeated explanations 

accompanying virtually every version – including S.1410 cited indirectly by North 

Dakota – that the intent and effect of the TCPA was to displace state law.   

It bears repeating that the legislative history contains numerous references to 

states’ lack of authority over interstate telemarketing and Congressional intent to preempt 

state efforts to regulate such activity or subject marketers to conflicting or duplicative 

DNC obligations.  For example: 

• Regarding S. 1462, in the version that was enacted as the TCPA and containing 

language, in both subsection (c)(3)(J) and subsection (e), that is identical to current 

law:   

Section 227(e)(1) clarifies that the bill is not intended to preempt State 
authority regarding intrastate communications except with respect to the 
technical standards under section 227(d) and subject to 227(e)(2). Pursuant 
to the general preemptive effect of the Communications Act of 1934, State 
regulation of interstate communications, including interstate 
communications initiated for telemarketing purposes, is preempted.27 

 

• From the Committee Report to accompany H.R. 1304: 

                                                 
26  See, e.g., Duncan v. Walker, 533 U.S. 167 (2001) (“[A] statute ought, upon the whole, to be so 

construed that, if it can be prevented, no clause, sentences, or word shall be superfluous, void, or 
insignificant.”). 

27  137 Cong. Rec. S 18,781, 18,784 (daily ed. Nov. 27, 1991) (remarks of Sen. Hollings) (emphasis 
added). 
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The Committee further believes that because state laws will be preempted, 
the Federal statute must be sufficiently comprehensive and detailed [to] 
ensure States (sic) interests are advanced and protected.28 

 

• With the introduction of H.R. 1304: 

The legislation, which covers both intrastate and interstate unsolicited calls, will 
establish Federal guidelines that will fill the regulatory gap due to differences in 
Federal and State telemarketing regulations.  This will give advertisers a single 
set of ground rules and prevent them from falling through the cracks between 
Federal and State statutes.29 

 

• In connection with the House of Representatives’ consideration of S. 1462: 

To ensure a uniform approach to this nationwide problem, this bill would 
preempt the States from adopting a database approach, if the FCC 
mandates a national database. From the industry’s perspective, this 
preemption has the important benefit of ensuring that telemarketers are 
not subject to duplicative regulation. 30 

 
• Regarding an earlier version of S. 1462:  

The State law does not, and cannot, regulate interstate calls.  Only 
Congress can protect citizens from telephone calls that cross State 
boundaries.31 

 

• From the Committee Report on S. 1462:  

 . . . over 40 States have enacted legislation limiting the use of ADRMPS or 
otherwise restricting unsolicited telemarketing.  These measures have had 
limited effect, however, because States do not have jurisdiction over interstate 
calls.32 

 

                                                 
28  H.R. Rep. No. 102-317 (1991) (emphasis added). 
29  137 Cong. Rec. E 793 (daily ed. Mar. 6, 1991) (statement of Rep. Markey) (emphasis added). 
30  137 Cong. Rec. H11,311 (daily ed. Nov. 26, 1991) (statement of Rep. Rinaldo) (emphasis added). 
31  137 Cong. Rec. S 16,204, 16,205 (daily ed. Nov. 7, 1991) (Remarks of Sen. Hollings) (emphasis 

added).   
32  Sen. Rep. No. 102-178 at 3 (1991), reprinted in 1991 U.S.C.C.A.N. 1968, 1970  (emphasis 

added). 



 15 

• In connection with consideration of S. 1410: 

While the States remain free to adopt laws affecting intrastate 
communications, I am sure the Senator would join me in encouraging the 
States to adopt laws consistent with the Federal system to facilitate the 
telemarketers’ ability to comply fully with both the State and Federal laws 
regarding intrastate communications.33  

 

The sections of the TCPA that relate to DNC issues are particularly clear that the 

Commission must preempt state efforts to regulate interstate telemarketing by imposing 

their own do-not-call standards.  Although the TCPA directed the Commission to 

consider different methods to enable consumers to avoid receiving unwanted telephone 

solicitations,34 Congress specifically authorized the Commission to “require the 

establishment and operation of a single national database” of DNC requests.35  Thus, 

Congress intended the Commission to preempt state regulation if the Commission opted 

to employ a nationwide database.  Moreover, subsection (e)(2) of the TCPA provides that 

if the Commission decides to establish a national list, then: 

a State or local authority may not, in its regulation of telephone solicitations, 
require the use of any database, list, or listing system that does not include the 
part of such single national database that relates to such state.36   
 

Accordingly, states seeking to enforce DNC obligations must do so based on “their 

segment” of a national list.37  The latter clause is “subject to,” and, therefore, 

extinguished by, the preemptive force of subsection (e)(2) as it relates to a national 

                                                 
33  9 CIS H. 36323137 Cong. Rec. S16,204 (daily ed. Nov. 7, 1991) (statement of Sen. Gore). 
34  47 U.S.C. § 227(c). 
35  Id. § 227(c)(3)(emphasis added).   
36  Id. § 227(e)(2). 
37  See also id. § 227(c)(3)(J) (database must be designed to enable states to use it to enforce state 

law).  
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DNC.38   Congress expected and intended the Commission to preempt other requirements 

to ensure that marketers would only have to obtain one set of DNC data and adhere to 

one set of requirements.    

The language and legislative history of the TCPA leave no doubt that Congress 

was mindful of the burdens that the TCPA would place on industry, and did not want 

them to be excessive.  The Commission may not ignore this history, or as Indiana 

remarkably suggests, substitute its own judgment that these statements were “wrong.”39 

The TCPA affords ample protection for consumers, while the patchwork of state rules 

impairs marketers’ ability to develop competitive, cost-effective, offers for goods and 

services on a nationwide basis.   

C. The State Laws Conflict with TCPA Standards 

The DMA has submitted a variety comments and ex parte submissions describing 

myriad ways in which state laws conflict with the TCPA if applied to interstate 

telemarketing; The DMA incorporates those comments and arguments herein by 

reference and will not restate all of them.40  A number of parties, however, have 

suggested that state laws do not conflict with the TCPA because both are designed to 

protect against unwanted telephone solicitation.  But this argument disregards the fact 

that Congress also had other purposes for passing the TCPA.  The states ask this 

                                                 
38  Id. § 227(e)(1).  
39  Indiana AG Comments at 7. 
40  Petitioner Boling’s attempt to distinguish California law from the TCPA is equally unavailing.  

California prohibits “dissemination” of certain unsolicited recorded messages.  The TCPA 
likewise prohibits certain calls initiated to “deliver” a recorded message in certain instances.  Mr. 
Boling contends that the TCPA’s reference to “initiation” distinguishes it from the state law 
prohibiting dissemination.   This misses the point.  As a temporal matter, a violation of the TCPA 
might occur when a call initiated, but there is no violation at all unless the call delivers – i.e., 
“disseminates,” a prohibited message.  Thus, the state law attempts to impose different standards 
on the same conduct as the TCPA and is preempted.   
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Commission to ignore entirely certain purposes of the TCPA – uniformity and balanced 

regulation – in favor of another.  This is not only impermissible, but also wholly 

unnecessary.  The Commission can and should achieve both goals by preempting state 

law as it may be applied to interstate telemarketing communications. 

D. Compliance with Divergent State Standards is Burdensome and  

Costly 

 The economic and practical burdens of complying with the multitude of 

state laws purporting to restrict interstate telemarketing communications are substantial.  

It is perhaps impossible to calculate reliable “averages,” because of the wide variations in 

states’ requirements as well as individual company practices.  Yet, some examples help 

illustrate the financial impact state restrictions, as an added layer of regulation, have on 

business.   

 The cost of obtaining the national DNC list, state DNC lists, and 

suppression data to remove wireless numbers can and has exceeded $40,000.  It can cost 

more, or less, depending on how many state lists one obtains, and how a state calculates 

the fees.  In Wisconsin, for example, the fee is calculated based on the number of 

telephone lines one uses for telemarketing purposes.  There is, when applicable, an added 

cost for state registration or surety bonds.   

 Any effort to comply with disparate – and constantly changing – state 

requirements also requires substantial, ongoing operations work, training, and 

maintenance.  It is not possible to “push a button” or make a simple programming change 

to account for all the variations in state requirements, or in particular, as they may deviate 

form what the TCPA requires.  As an example, a single company may need to undertake 

all of the following programming, database functionality, and operational activities: 
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• Formatting, implementing, updating, and researching do-not-call files/records, 
including adaptations to accommodate state-specific formats and timetables; 

• Adapting to state-specific disclosures (e.g., up-front within specified time, 
permission to continue, and “no-rebuttal” laws), which entails drafting state-
specific scripts as well as associated programming for computer-assisted calls by 
live operators; 

• Honoring calling time restrictions that deviate from the TCPA standards; 

• Suppression or bypass to account for state-specific definitions of “established 
business relationship”;  

• Tracking and processing complaints or special requests; 

• Registering for and obtaining state DNC lists; 

• Obtaining surety bonds or other registrations; 

• Monitoring pending and changed state requirements; 

• Training and education; 

• Developing and updating compliance procedures, manuals, and training materials; 

• Developing and implementing quality-control/audit processes to manage 
compliance, including active monitoring, report generation and review, and 
refinements or remedial measures, when appropriate; and 

• Responding to inquiries and complaints about different state laws, including 
consumers confused about state law requirements. 

 

Like the cost of obtaining state lists, these costs vary by company and approach; some 

marketers handle virtually all of their compliance activities in-house, while others 

outsource some or all of the work, or rely on their clients or service providers to help.  A 

company that outsources much of this work may spend over $20,000 per year, excluding 

internal personnel or legal fees.  It has been estimated that these tasks cost approximately 

$120,000 annually for a larger operation, including internal personnel but excluding 

related legal costs.   

 An alternative, which can decrease cash outlays and overhead, is not to market to 

one or more states, but that entails an opportunity cost and the loss of freedom to 

communicate offers to consumers in those states.  That loss may be incalculable.   
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II. Sovereign Immunity 

 Several states contend that the petitions for declaratory ruling must be dismissed 

and that the Commission is precluded from issuing a declaratory ruling that preempts 

state law because it would violate the sovereign immunity of the states.41  The doctrine of 

sovereign immunity, however, has no bearing on the Commission’s ongoing rulemaking 

or the individual petitions for declaratory ruling.  The Commission is engaged in a 

rulemaking, not an adjudication to which sovereign immunity can be raised as a 

defense;42 the various petitions do not make any state a party to any lawsuit or even an 

administrative adjudication.  Moreover, the Joint Petition is not focused on the laws of 

any particular state but instead requests a ruling that the TCPA preempts all state 

telemarketing laws.  Furthermore, a declaratory ruling by the Commission is not self-

effecting, will not expose any state to an award of damages or other specific relief, and 

will not have a preclusive effect on states’ ability to enforce their own laws or mount a 

judicial challenge to the Commission’s ruling. 

 North Dakota and other states have relied on Federal Maritime Commission v. 

South Carolina Ports Authority,43 claiming that the instant proceeding amounts to an 

adjudication from which the states are protected under the doctrine of sovereign 

immunity.  Yet the circumstances of that case render its holding inapplicable here.  In 

FMC, a private entity, South Carolina Maritime Services, Inc. (“Maritime Services”), 

                                                 
41  See, e.g., North Dakota’s 47 C.F.R. § 1.41 Motion to Dismiss Petition on Grounds of Sovereign 

Immunity or in the Alternative to Stay Proceedings; State of Indiana’s Reply Comments in 
Support of Its Motion to Dismiss and in Opposition to the Consumer Bankers Association’s 
Petition for Declaratory Ruling, at 8. 

42  The DMA and others have requested that the Commission preempt state law as part of its pending 
proceeding to implement amendments to its TCPA regulations, as well as pursuant to a declaratory 
ruling. 

43  535 U.S. 743 (2002). 
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filed a complaint with the FMC alleging that the South Carolina State Ports Authority 

(“SCSPA”) acted unreasonably in denying requests to berth a cruise ship at the SCSPA’s 

port in Charleston, South Carolina.  In its complaint, Maritime Services sought, among 

other things, the issuance of a temporary restraining order and preliminary injunction, and 

payment of reparations and attorneys’ fees.44  Pursuant to the FMC’s rules, the case was 

referred to an administrative law judge.  After finding that the FMC’s Rules of Practice 

and Procedure are strikingly similar to the Federal Rules of Civil Procedure, the Supreme 

Court agreed with the Court of Appeals’ characterization that the proceeding before the 

ALJ “walk[ed], talk[ed] and squawk[ed] very much like a lawsuit.”45   

 In contrast, neither the pending TCPA rulemaking nor the various petitions for 

declaratory ruling resemble private litigation.   These proceedings are akin to the situation 

in Tennessee v. United States Department of Transportation, where the court concluded 

that sovereign immunity did not apply.46  The proceeding in Tennessee began with an 

application filed by a trade association seeking a determination from the U.S. Department 

of Transportation (“DOT”) that the federal Hazardous Materials Transportation Act 

preempted the Tennessee Hazardous Waste Management Act.  Under the requirements of 

the federal statute, the DOT published notice of the association’s application in the 

Federal Register inviting comments on the application.   

 Distinguishing this process from the adjudication at issue in Federal Maritime 

Commission, the Sixth Circuit found that the procedure followed by the DOT was 

consistent with the informal rulemaking process set forth in Administrative Procedure 

                                                 
44  Id. at 748-9.   
45  Id. at 757. 
46  326 F. 3d 729 (6th Cir. 2003). 
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Act and bore no resemblance to federal civil litigation.47  In particular, the court focused 

on two characteristics of the DOT’s procedure that made the two cases different.  First, 

while the adjudication in FMC involved an ALJ as the decision-maker, the case before 

the DOT was decided by the Associate Administrator for Hazardous Activity, who was 

acting under authority delegated by the Secretary of Transportation.  Instead of acting as 

a trier of fact “insulated from political influence,” the Associate Administrator was “an 

administrator of a federal agency interpreting and enforcing federal legislation.”48   

 Second, while the ALJ’s decision in FMC would lead to injunctive relief and the 

award of monetary damages, the preemption decision made by the Associate 

Administrator in Tennessee would not result in the entry of relief against the State.  In 

addition, the Associate Administrator’s decision would not render the State defenseless in 

later litigation if it chose not to participate in the administrative proceeding.  Instead, the 

decision was an administrative interpretation of a statute and was “prospective only in its 

application and warranting Chevron deference in subsequent litigation.”49   

 The instant proceedings are analogous to the rulemaking in Tennessee.   First, the 

Commission is engaged in continued consideration and amendment of its TCPA 

regulations as part of an APA rulemaking.  Furthermore, the FCC published a notice of 

the Joint Petition and other petitions in the Federal Register inviting comments on the 

petition pursuant to the Commission’s rules at 47 C.F.R. Part 1.403.   The Commission is 

not sitting as “trier of fact,” but acting to administer and interpret federal legislation.   

                                                 
47  Id. at 735.   
48  Id. at 735-6. 
49  Id. at 736. 
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Moreover, the Commission’s preemption of state telemarketing laws will not 

expose any state to any specific remedy, nor would any state that participated in this 

proceeding be precluded from attempting to enforce its laws and challenge the 

Commission’s ruling through litigation.  The ruling will also not have a preclusive effect 

on the ability of states that did not participate in this proceeding to mount a judicial 

challenge to the Commission’s ruling.  Therefore, the doctrine of sovereign immunity is 

simply inapplicable and does not preclude the Commission from exercising its authority 

to categorically preempt all state regulation of interstate telemarketing. 

CONCLUSION 

The Commission must bring an end to the piecemeal, case-by-case resolution of 

these issues.  The Commission must act to prevent states from pursuing efforts to 

balkanize the regulatory landscape and preempt state regulation of interstate 

telemarketing.  Conflicting state requirements impair the efficient use of interstate 

communications and impose real costs and burdens on business.  The Communications 

Act and the TCPA empower the FCC to preempt state regulation of interstate 

telemarketing communications.  The Commission should do so now. 
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