October 19, 2005

BY HAND AND ECFS
Ms. Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, DC 20554
Re:

Applications for Consent to Transfer of Control Filed by Verizon
Communications Inc. and MCI, Inc., WC Docket No. 05-75

Dear Ms. Dortch:
In recent filings, Qwest, T-Mobile, CTC, CompTel, Global Crossing, and a group of
CLECs (“Joint CLECs”) propose a laundry list of conditions that they assert the Commission
should impose in this proceeding.1 Most recently, many of these same carriers have repeated
their proposed conditions in a joint filing.2 As an initial matter, these filings put the cart before
the horse: these so-called remedies cannot be justified absent a showing that the transaction will
cause competitive harm. To the extent these ex partes even purport to address this threshold
question, they merely repeat claims in earlier filings by CLECs to which we have already
responded at length.3 These filings neither respond to our extensive evidentiary showing
rebutting those claims or even purport to have identified new evidence.

1

See Letter from Paul Kouroupas, Global Crossing, et al., to Marlene H. Dortch, FCC, WC Docket Nos. 05-65 &
05-75 (filed Oct. 7, 2005) (“Global Crossing/T-Mobile”); Letter from Jonathan D. Lee, CompTel, to Marlene H.
Dortch, Secretary, FCC, WC Docket No. 05-75 (Sept. 29, 2005); Letter from Brad E. Mutschelknaus, Joint CLECs,
to Marlene Dortch, Secretary, FCC, WC Docket No. 05-75 (Sept. 22, 2005); Letter from Melissa E. Newman,
Qwest, to Marlene Dortch, Secretary, FCC, WC Docket No. 05-75 (Sept. 1, 2005); Letter from Edward W. Kirsch,
CTC Communications, to Marlene Dortch, Secretary, FCC, WC Docket No. 05-75 (Sept. 21, 2005) (“CTC Sept.
21”); Letter from James W. Hedlund, T-Mobile, to Marlene Dortch, Secretary, FCC, WC Docket No. 05-75 (Sept. 1,
2005); Letter from Edward W. Kirsch, CTC Communications, to Marlene Dortch, Secretary, FCC, WC Docket No.
05-75 (Aug. 31, 2005) (“CTC Aug. 31”).
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See Letter from Melissa Newman, Qwest, et al. to Marlene H. Dortch, Secretary, FCC, WC Docket No. 05-75
(Oct. 17, 2005).
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See, e.g., Letter from Dee May, Verizon, and Curtis Groves, MCI, to Marlene H. Dortch, FCC, WC Docket No.
05-75, at 2-5 (FCC filed Sept. 15, 2005); Letter from Dee May, Verizon, and Curtis Groves, MCI, to Marlene H.
Dortch, Secretary, FCC, WC Docket No. 05-75 (filed Sept. 9, 2005) (“Verizon/MCI Sept. 9, 2005 Ex Parte”); Letter
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As we have shown, the record establishes that the transaction will not cause any
competitive harm, whether one looks at wholesale services such as special access sold to CLECs,
retail services for business and mass market customers, or Internet-related services. As a result,
the fundamental predicate for the imposition of conditions is missing. Even beyond that,
however, as we discuss below, the various proposed conditions are fraught with practical and
other difficulties, are unjustified, and in many cases are not even merger-related. Accordingly,
the Commission should reject the proposed conditions.
Asset and Customer Divestitures. Qwest offers no basis for its proposal (at 3-4) that the
Commission require broad divestitures of both assets and customers. As we have explained, the
considered choices of customers to purchase services from MCI, over MCI facilities, should not
be overridden by a divestiture unless absolutely necessary to solve a serious competitive problem
— conditions that are not remotely present here.4 Opponents of the transaction have focused on
overlapping local fiber in certain areas. But, as we have shown, there already is competing fiber
in those limited areas where Verizon and MCI have overlapping facilities. MCI has deployed its
local fiber in 39 identifiable areas in Verizon’s region, which are made up of groupings of
contiguous wire centers. These groupings are located in only 30 MSAs, and in some cases are as
small as one or two wire centers, such as in Albany and Trenton, and in some of the most
competitive areas that have been targeted most heavily by numerous other providers, such as
New York or Boston, cover parts of 30 or more wire centers.5 Based on the limited data
available to Verizon and MCI that identifies other carriers’ local fiber networks, there are at least
two or more competing providers, other than MCI, in 92 percent of these groupings of wire
centers, and at least one other supplier in all but one.6 And, even at the individual wire center
level, the wire centers where MCI’s local fiber networks overlap with Verizon’s network contain
an average of six competing providers, in addition to MCI.7 The result is that in virtually all of
the locations where MCI has deployed fiber there are other competitive fiber suppliers that are

from Dee May, Verizon, and Curtis Groves, MCI, to Marlene Dortch, Secretary, FCC, WC Docket No. 05-75 (Sept.
7, 2005) (“Verizon/MCI Sept. 7, 2005 Ex Parte”); Verizon and MCI, Response to Analysis of the Alliance for
Competition in Telecommunications (ACTel) (June 2005), attached to Letter from Dee May, Verizon, and Curtis
Groves, MCI, to Marlene Dortch, FCC, WC Docket No. 05-75 (filed June 30, 2005) (“Verizon/MCI June 30, 2005
Ex Parte”); Special Access White Paper, attached to Letter from Dee May, Verizon, and Curtis Groves, MCI, to
Marlene Dortch, FCC, WC Docket No. 05-75 (filed Aug. 25, 2005) (“Special Access White Paper”).
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See Special Access White Paper at 93-98.
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See Lew/Lataille Decl. Exh. 10B.
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See Public Interest Statement at 32; Lew/Lataille Decl. ¶ 22: Joint Opposition and Reply at 29. That one area is in
Carbondale, Illinois, where MCI’s local fiber network overlaps with only a single Verizon wire center. See
Lew/Lataille Decl. ¶ 22.
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See Lew/Lataille Decl. ¶ 23.
REDACTED – FOR PUBLIC INSPECTION

2

either already serving those exact locations, or that have nearby fiber facilities that could readily
be extended to such locations.
This is true even if this transaction were analyzed — and it should not be — on a
building-by-building basis.8 Virtually all of the buildings with MCI fiber either already are
served by another fiber provider or demonstrably could be. There are only [BEGIN
CONFIDENTIAL]
[END CONFIDENTIAL] office buildings in Verizon’s region to
which MCI has deployed fiber.9 Based on the limited data available to Verizon and MCI
[BEGIN CONFIDENTIAL]
[END CONFIDENTIAL] of those buildings are already
served by at least one other provider’s known fiber.10
Of the remaining [BEGIN CONFIDENTIAL]
[END CONFIDENTIAL] office
buildings to which MCI has deployed fiber, at least [BEGIN CONFIDENTIAL]
[END
CONFIDENTIAL] are within one-half mile of either a known fiber route of, or a building
served by, a fiber provider other than MCI. And at least [BEGIN CONFIDENTIAL]
[END CONFIDENTIAL] are within one-quarter mile of either a known fiber route of, or a
8

A focus on individual buildings does not reflect any economically meaningful market and therefore is inconsistent
with the Commission’s past approach in the merger, pricing flexibility, and UNE contexts. In past merger reviews,
the Commission has found that the relevant geographic market for large business customers is “a single national
market.”8 See, e.g., Memorandum Opinion and Order, Application of WorldCom, Inc. and MCI Communications
Corp. for Transfer of Control, 13 FCC Rcd 18025, ¶ 30 (1998) (“MCI/WorldCom Order”); Memorandum Opinion
and Order, Application of NYNEX Corp., Transferor, and Bell Atlantic Corp., Transferee, for Consent To Transfer
Control, 12 FCC Rcd 19985, ¶ 54 (1997). Outside the merger context, but in the specific context of high-capacity
services, the Commission has considered Metropolitan Statistical Areas (“MSA”) as the appropriate geographic
market, explaining that an MSA “best reflect[s] the scope of competitive entry, and therefore [is] a logical basis for
measuring the extent of competition.” See Fifth Report and Order and Further Notice of Proposed Rulemaking,
Access Charge Reform; Price Cap Performance Review for Local Exchange Carriers, 14 FCC Rcd 14221, ¶ 72
(1999), aff’d, WorldCom, Inc. v. FCC, 238 F.3d 449 (D.C. Cir. 2001). The Commission has also used a wire-center
approach with respect to high-capacity facilities in the context of its unbundling analysis. See Order on Remand,
Unbundled Access to Network Elements; Review of the Section 251 Unbundling Obligations of Incumbent Local
Exchange Carriers, 20 FCC Rcd 2533, ¶¶ 167-173 (2005) (“TRRO”), petitions for review pending, Covad
Communications Co. v. FCC, Nos. 05-1095 et al. (D.C. Cir.). Although that approach is too narrow for present
purposes — given the fact that carriers deploy local fiber networks across groups of wire centers and large business
customers purchase high-capacity service to serve locations in multiple wire centers (if not multiple states or
countries) — using either an MSA or a wire center approach makes clear that there is no issue with respect to this
transaction.
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See Attachment A; see also Letter from Dee May, Verizon, and Curtis Groves, MCI, to Marlene H. Dortch,
Secretary, FCC, WC Docket No. 05-75, at 3 (filed Sept. 28, 2005) (“Verizon/MCI Sept. 28, 2005 Ex Parte”).
Attachment A provides an update of the building analysis that Verizon and MCI previously submitted based on
additional information that the parties have been able to gather about those locations. In particular, we discovered
that [BEGIN CONFIDENTIAL] [END CONFIDENTIAL] buildings did not have MCI fiber in use, either
because the building was vacant, demolished, or because MCI had decommissioned its fiber in the building.
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See Attachment A; Verizon/MCI Sept. 28, 2005 Ex Parte at 2-3 & Attach.
REDACTED – FOR PUBLIC INSPECTION

3

building known to be served by, a fiber provider other than MCI.11 These distances are
significant because MCI’s own experience as an independent CLEC serving these buildings
demonstrates that carriers can deploy laterals that span these distances and connect their fiber to
these buildings. As we have shown, since the beginning of 2003, about 40 percent of MCI’s
approved building adds were within a quarter mile of its fiber routes, and another 35 percent
were between a quarter and a half mile. To put it another way, this means that 60 percent of
MCI’s approved building adds were a quarter mile or more from its fiber, and 25 percent were
more than a half mile from its fiber.12
Moreover, there is no need to speculate about whether customers in the MCI-served
buildings that are in close proximity to alternative fiber generate sufficient demand to attract a
second supplier. Actual marketplace experience has shown that they do. The fact that MCI
deployed fiber to these buildings shows that they can support another provider if, following the
combination of MCI and Verizon, the customers in these buildings decide they want an
alternative or second provider.13 Thus, any MCI-supplied buildings within a half or quarter mile
of known alternative fiber have proven to be susceptible to competitive supply, and do not raise
an issue.
The number of buildings that are susceptible to competitive supply gets even larger, and
the number as to which there is any conceivable issue shrinks even further, if the characteristics
that the Commission has concluded will support entry are taken into account. At least [BEGIN
CONFIDENTIAL]
[END CONFIDENTIAL] of the buildings already have customer
special access demand of at least 2 DS3s.14 This figure necessarily understates demand from
customers in the buildings at issue, because it excludes customers currently served by Verizon
11

See Attachment A; Verizon/MCI Sept. 28, 2005 Ex Parte at 2.
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Verizon/MCI Sept. 9, 2005 Ex Parte, Attach. 3 ¶ 6 (Decl. of Edwin A. Fleming) and Attach. 3 Exh. 1 (Approved
Verizon-Region Building Adds: 2003-2006, exhibit to Decl of Edwin A. Fleming).
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Since 2003, MCI has constructed fiber laterals that have cost between [BEGIN CONFIDENTIAL]
[END CONFIDENTIAL]. At this cost, MCI obtains a [BEGIN CONFIDENTIAL] [END
CONFIDENTIAL] month payback from customers of as little as [BEGIN CONFIDENTIAL]
[END CONFIDENTIAL] a month. Verizon/MCI Sept. 9, 2005 Ex Parte, Attach. 3 ¶ 6 (Decl. of Edwin A.
Fleming). Some have pointed to a WorldCom filing from 2001, more than four years ago, in which different cost
figures were cited. But regardless of what the estimated costs may have been in 2001, the costs cited here are
supported by specific detail of actual building adds and costs since 2003. See Verizon/MCI Sept. 9, 2005 Ex Parte,
Attach. 3 Exh. 1 (Approved Verizon-Region Building Adds: 2003-2006, exhibit to Decl of Edwin A. Fleming). And
as the Declaration of Thomas J. McCambridge attached here explains, the costs of deploying fiber have decreased
considerably since 2001.

14

See Attachment A. Verizon’s previous analysis found that 490 of the buildings already have customer special
access demand of at least 2 DS3s, considering only MCI’s customers and those served by other carriers using UNEs
or special access obtained from Verizon. See Verizon/MCI Sept. 28, 2005 Ex Parte Attach. The revised analysis
also includes special access demand from Verizon’s retail customers.
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retail or by other carriers using their own or third-party facilities. In addition, [BEGIN
CONFIDENTIAL]
[END CONFIDENTIAL] of the buildings are located in a wire center
where the Commission has not required Verizon to unbundle DS3 loops.15
In sum, [BEGIN CONFIDENTIAL]
[END
CONFIDENTIAL] of the MCI-supplied office buildings that do not already have another
known provider are either within one-half mile of alternative fiber or meet one of the
Commission’s criteria for competitive supply. And [BEGIN CONFIDENTIAL]
[END CONFIDENTIAL] are either within a quarter mile or meet one of
the Commission’s criteria for competitive supply. These numbers reflect the most meaningful
analysis for these purposes because a building could be served by another provider following this
transaction if it is either in close proximity to another provider’s fiber or has sufficient demand
that the Commission has not required unbundling to the building, as the Commission’s
determination that other carriers could deploy fiber to those buildings means that customers in
those buildings would still have competitive options after this transaction.16
In any event, whether the Commission considers the [BEGIN CONFIDENTIAL]
[END CONFIDENTIAL] buildings for which Verizon and MCI cannot identify another fiber
provider serving the building, fiber within one-half mile of the building, or demand of at least 2
DS3s, or the [BEGIN CONFIDENTIAL]
[END CONFIDENTIAL] buildings for which
Verizon and MCI cannot identify another provider either serving the building or with fiber
within one-quarter mile of the building, it remains the case that Verizon/MCI will not have any
market power following this transaction with respect to those few individual buildings, which are
scattered across a dozen or more MSAs.
In these circumstances, there is absolutely no justification for requiring the divestiture of
customers. The enterprise customers that have chosen MCI as their carrier from a robustly
competitive field are sophisticated businesses and government agencies who are not going to be
willing to be forcibly transferred to Qwest or other providers that they already have decided not
15

See id.

16

Some have claimed that only buildings that are both in close proximity to another carrier’s known fiber and that
have significant demand for high-capacity services are likely to generate additional competitive fiber deployment
following this transaction. But this makes little sense given the fact that MCI’s own decision to deploy fiber to these
buildings demonstrates that all of the MCI-served buildings in close proximity to another carrier’s known fiber have
sufficient demand to justify deployment. In addition, because the data available to Verizon and MCI necessarily
understates the amount of fiber deployed by other carriers — and, therefore, the number of buildings within a halfmile or a quarter-mile of another carrier’s fiber — using a conjunctive test would exacerbate the limitations of the
data. And, of course, individual buildings are not economically meaningful markets in the first place, given the
manner in which the large business customers purchase and competing providers supply high capacity services. So
any attempt to conduct a building-by-building analysis should not compound matters by applying screens that are
out of step with actual marketplace experience that shows the buildings can in fact be competitively supplied.
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to use — particularly during the term of contracts that fully protect them. The Commission
cannot override these carefully considered choices and by doing so threaten disruption in
transfers of customers or services.17 Again, even other merger opponents such as Level 3,
Global Crossing, XO, and Eschelon (a member of this group of Joint CLECs) have
acknowledged the difficulties associated with divestiture of customers.18 Although customers
can be required to switch to a new provider, they cannot be required to stay with that provider,
and will switch back if they choose. Qwest’s proposed manner (at 4) of addressing the
reluctance of customers to change carriers — by guaranteeing it a revenue commitment
irrespective of whether it is providing service to customers — demonstrates that its sole interest
is in gaining unearned benefits as a competitor without regard to the welfare of the customers.
Qwest likewise fails to addresses the significant costs, obstacles, and customer disruption
that would result from the facilities divestitures it seeks, which even other opponents have
acknowledged. Global Crossing has stated that facilities divestures are “extremely complex,” as
“[f]acilities are not easily segregated” and complicated issues of coordination arise with respect
to “[m]aintenance of facilities and equipment.”19 XO and Eschelon have likewise analogized
divestiture to “trying to divide one child between multiple mothers,” given the logistical issues
involved. XO/Eschelon Press Release. If Verizon/MCI were required to divest facilities but not
customers, they would have to transfer affected customers to other facilities. Because service to
business customers involves complicated service arrangements through a combination of shared
and customer-specific fiber facilities, any such transfer would create a significant risk of
disruption during the term of contracts that fully protect the customers.20
Fresh Look. Qwest (at 5) and CompTel (at 2) propose that the Commission require a
“fresh look” for “all” carrier and retail enterprise customers of Verizon. The Joint CLECs (at 78), on the other hand, propose a fresh look for all of MCI’s business customers. The recent
group filing (Attach. at 2), unsurprisingly, supports both proposals. Both proposals
misapprehend the purpose of a “fresh look” remedy. In those rare instances in which the
Commission has imposed such a requirement, there was some showing that existing contracts
17

See Special Access White Paper at 97-98; Verizon/MCI Sept. 7, 2005 Ex Parte at 3-4.

18

See Letter from John T. Nakahata, Harris, Wiltshire & Grannis LLP, to Marlene Dortch, FCC, WC Docket Nos.
05-75 et al., Attach. at 2-3 (June 17, 2005); Letter from Teresa D. Baer, Counsel to Global Crossing, to Marlene H.
Dortch, FCC, WC Docket Nos. 05-65 & 05-75, at 23 (FCC filed June 2, 2005) (“Global Crossing June 2, 2005 Ex
Parte”) (acknowledging that “[d]ivestiture of customers presents . . . challenges,” chief among them being
“[c]ustomer opposition.”); XO Communications and Eschelon Telecom Press Release (Sept. 22, 2005)
(“XO/Eschelon Press Release”) (explaining that “divestiture of local network assets [is] economically unattractive
and unfeasible”).
19

Global Crossing June 2, 2005 Ex Parte at 23.

20

See Special Access White Paper at 95-97.
REDACTED – FOR PUBLIC INSPECTION

6

were the product of an environment in which a carrier had sufficient market power that enabled it
to “lock up” customers and a new regulatory change has created additional competitive
choices.21 Here, however, Qwest’s assertion is not that the existing contracts need to be
reopened because they were the product of a non-competitive regime, but that the transaction
itself will lead to less competition going forward — that is, the converse of the situation for
which “fresh look” is even arguably an appropriate remedy. Indeed, because the only real issue
could arise in buildings where customers had a competitive choice (or else the transaction could
not by definition be reducing competition), the relevant customers already have the benefit of
competitive prices. For that reason, the Joint CLECs have no possible basis for suggesting that
businesses that selected MCI as their service provider were “locked up.” In addition, customers
of both Verizon and MCI received the prices they are paying in exchange for purchasing service
for the contract term so as to produce the revenues needed to help pay for providing the
circuit(s). Neither Qwest nor the Joint CLECs offers any reason to abrogate these existing
bargains. In any event, of course, as contract terms run, customers will retain the option of using
other providers.
Wholesale Pricing. All of the various carriers similarly fail to justify their proposals
(Qwest at 6-7; T-Mobile at 8; CTC Aug. 31 at 9; CTC Sept. 21 at 7; CompTel at 1-2, Joint
CLECs at 3-4; Group Letter Attach. at 1-2) to regulate pricing in various arbitrary ways, such as
the imposition of a 50% discount or the reversion to rate-of-return regulation.22 As we have
explained, the issue of how to regulate Verizon’s special access pricing is not merger-specific
and should be decided in the industrywide rulemaking already underway.23 Indeed, the
Commission has consistently reached this conclusion in previous merger proceedings,24 and
because a different conclusion would mean the Commission would modify its special access
rules outside the context of a notice and comment rulemaking, it cannot lawfully abrogate that
decision here.

21

See, e.g., Report and Order, Direct Access to the INTELSAT System, 14 FCC Rcd. 15703, 15751 ¶¶ 118-19
(1999).
22

The most recent group filing (Attach. at 2), like CompTel (at 2), proposes that the Commission impose conditions
on the discounts that Verizon offer. But if Verizon is not free to offer higher discounts to carriers that, for example,
want to purchase special access services subject to pricing flexibility bundled with channel terminations (where the
channel terminations are not subject to pricing flexibility) or want to agree to volume and term conditions, then
those carriers will simply be unable to obtain those discounts. That is because these discounts are inextricably
linked to the terms and conditions under which the discounts are offered. The carriers proposing these conditions
attempt to render this lack of flexibility less competitively relevant by proposing up to a 50 percent reduction on all
of Verizon’s special access rates, but there is plainly no justification on this record for such a remedy.

23

See, e.g., Joint Opposition and Reply at 41.

24

See, e.g., AT&T Wireless/Cingular Order ¶ 183.
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T-Mobile’s only justification for its contrary proposal is its claim (at 7) that it is highly
dependent on ILEC special access to provide interoffice links today. That claim does not relate
to this transaction. In any case, Verizon’s special access prices already are regulated in various
ways. Most fundamentally, special access is subject to price cap regulation, modified by pricing
flexibility only in those MSAs where competitive fiber-based carriers are already in place. In
addition, a BOC must impute to itself special access rates that are equivalent to those charged to
unaffiliated providers. Moreover, as Verizon has shown, through pricing flexibility and other
discounts, Verizon’s average revenue per special access line has fallen, and at a faster rate than
would have otherwise been required by price cap regulation.25
UNEs. CTC and the Joint CLECs argue for various revisions to the unbundling rules the
Commission adopted in the Triennial Review Remand Order. See CTC Sept. 21 at 6; CTC Aug.
31 at 6, 10; Joint CLECs at 5-7. Many of these same proposals — such as to exclude MCI and
AT&T fiber-based collocation in determining whether a wire center meets the no-impairment
tests for loops and transport or to eliminate the DS1 loop and transport caps — are presently
before the Commission on motions for reconsideration, precisely because they would require
changes to the Commission’s considered determinations not to require unbundling. Even beside
the fact that those issues should be addressed on an industry-wide basis, Verizon has shown in
responding to those petitions for reconsideration that the CLECs’ claims in these regards have no
merit. Verizon has explained that the fact that AT&T and MCI, while unaffiliated with any
incumbent, established fiber-based collocation arrangements in particular wire centers is
evidence that competition is possible in those wire centers. The subsequent acquisition of those
companies changes nothing about the characteristics of the wire centers at issue that led AT&T
and MCI to establish fiber-based collocation there in the first place.
The Commission should also reject the Joint CLECs’ proposals to require Verizon, for
the next five years, to provide UNEs even if today’s unbundling requirements are eliminated and
also to cap UNE prices in Verizon’s region for that same period. Because, as the Commission
and the D.C. Circuit have held, excessive unbundling harms competition,26 Verizon should not
be required to provide UNEs absent a determination by the Commission that impairment exists
and that unbundling should be required given the costs it entails. The same is true with respect
25

See Letter from Dee May, Verizon and Curtis Groves, MCI to Marlene Dortch, Secretary, FCC, WC Docket No.
05-75, at 4-5 (July 1, 2005). The Joint CLECs (at 4 n.7) assert that Verizon is not in compliance with 47 U.S.C. §
271(c)(2)(B)(iv)-(v) insofar as those provisions require Verizon to provide “[l]ocal loop transmission” and “[l]ocal
transport” “unbundled from . . . other services.” But Verizon’s special access tariffs provide access to both loops
(i.e., channel terminations) and transport on a stand-alone basis. Moreover, because the same standard, set forth in
47 U.S.C. § 201, applies to both special access rates and the rates for elements made available under § 271, see
Triennial Review Order ¶ 656, Verizon’s special access offerings satisfy its obligations under § 271.

26

See, e.g., Triennial Review Remand Order ¶ 220 & n.600; USTA v. FCC, 359 F.3d 554, 579-82 (D.C. Cir.)
(“USTA II ”), cert. denied, 125 S. Ct. 313, 316, 345 (2004).
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to requiring Verizon to provide UNEs at rates below those that would result from a proper
application of the Commission’s pricing methodology — UNE rates that are too low undermine
the development of facilities-based competition. In any event, the Joint CLECs’ position is
based on the insulting proposition that state commissions cannot be trusted to perform the task of
setting UNE rates that Congress assigned to them without help from MCI.27
Non-Discrimination. Qwest’s, T-Mobile’s, and CompTel’s claim (Qwest at 8-9; TMobile at 8; CompTel at 2), repeated in the recent group filing (Attach. at 2) that the
Commission should impose conditions related to non-discrimination and “reciprocity” also fails.
As we have recently reiterated, various regulatory safeguards protect against the types of
discrimination Qwest and T-Mobile hypothesize.28 For example, Section 272(e) requires
Verizon to provide special access to unaffiliated providers on terms and conditions that are no
less favorable than those made available to affiliated providers. Furthermore, Commission
regulations prevent Verizon from offering a new contract tariff for special access service to one
of its long-distance affiliates until Verizon “certifies to the [FCC] that it provides service
pursuant to that contract tariff to an unaffiliated customer.” 47 C.F.R. § 69.727(a)(2)(iii).
Final Offer Arbitration. Global Crossing and T-Mobile, and the Joint CLECs (at 3-4)
propose that the existing Commission rules governing Verizon’s rates, terms, and conditions for
its special access offerings be replaced by a detailed set of “final offer” arbitration rules. The
Commission, however, lacks the legal authority, in the context of its review of this transaction, to
adopt the proposed arbitration regime for Verizon’s special access services. The Commission
currently has established price cap and pricing flexibility rules that govern the manner in which
Verizon and other price cap carriers sets their special access rates. These rules reflect the
Commission’s decision, starting in 1990 and continuing to the present, to cease directly setting
prices for special access services, instead allowing carriers to set prices. The final offer
arbitration that some carriers have proposed would expressly conflict with the Commission’s
existing special access pricing rules, by having the Commission resume the role — abandoned
long ago — of reviewing and establishing special access rates, terms, and conditions. Under
basic principles of administrative law, the Commission cannot modify either its regulations or its
interpretations of those regulations without proceeding through a notice-and-comment
rulemaking, which this proceeding is not. See, e.g., United States Telecom Ass’n v. FCC, 400
F.3d 29, 39 (D.C. Cir. 2005) (holding that, when the Commission makes “a substantive change
from [a] rule announced in” an earlier rulemaking or order, the Commission “must comply with
27

CTC (Aug. 31 at 5, 10; Sept. 21 at 5-6) contends that the Commission should require Verizon to maintain copper
loops in areas where it overbuilds with fiber. But this proposal has absolutely nothing to do with the Verizon/MCI
transaction and is nothing more than a transparent attempt to achieve a result here that the Commission has already
rejected in the applicable industry-wide rulemakings. See 47 C.F.R. § 51.319(a)(3).

28

See Verizon/MCI Sept. 7, 2005 Ex Parte at 3-4.
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the procedural requirements of the APA”); see id. at 39 n.19 (citing cases). Indeed, the fact that
the Commission currently has an on-going rulemaking in which it is considering whether to
revise its existing regulations, including whether to grant carriers such as Verizon more freedom
in setting special access rates, makes the impermissibility of modifying those rules outside of a
rulemaking proceeding even clearer.
The CLECs’ proposal also is inconsistent with the tariffing regime of the
Communications Act. Under the statutory scheme, common carriers propose tariffed rates that
automatically become effective after a specified number of days, unless the Commission acts to
suspend those rates.29 There is no advance approval requirement under the Act, and it would be
inappropriate to impose such a requirement, whether structured as a resolution of arbitration
disputes or otherwise.
It would be no answer for the carriers proposing final offer arbitration to respond that it
would be the arbitrator, and not the Commission, that establishes the rates in the first instance.
That is because, as these carriers recognize, any decision by an arbitrator could be presented to
the Commission for its review and approval or rejection.30 In order to comply with the D.C.
Circuit’s decision that the Commission cannot subdelegate tasks assigned to it by Congress to
individuals outside the agency31 and with its own precedent,32 the Commission would have to
review de novo the arbitrator’s determination of the proper rates, terms, and conditions for
Verizon’s interstate special access services. As a result, the Commission, itself, would
ultimately be directly establishing rates, terms, and conditions by selecting between Verizon’s
and the other carrier’s “final offers.”33
29

See 47 U.S.C. §§ 203-204.

30

See Global Crossing/T-Mobile Oct. 7, 2005 Ex Parte at 6.

31

See United States Telecom Ass’n v. FCC, 359 F.3d 554, 565-68 (D.C. Cir.) (“USTA II”) (“federal agency officials
. . . may not subdelegate to outside entities — private or sovereign — absent affirmative evidence of authority to do
so”), cert denied, 125 S. Ct. 313, 316, 345 (2004). There is no affirmative evidence that Congress intended to
permit the Commission to subdelegate its authority under §§ 201 and 202 over interstate special access rates, terms,
and conditions.

32

See Memorandum Opinion and Order, General Motors Corp. and Hughes Electronics corp. and The News Corp.
Ltd. for Authority to Transfer Control, 19 FCC Rcd 473, ¶ 177 (2004) (“A party aggrieved by the arbitrator’s award
may file with the Commission a petition seeking de novo review of the award.”) (“Hughes/News Corp. Order”).
33

When the Commission imposed a final offer arbitration requirement on News Corp., that obligation did not
conflict with any existing Commission regulatory regime. Similarly, although the Joint CLECs (at 3 n.6) imply that
a comparable arbitration requirement was included in the Bell Atlantic/GTE Merger Order, the condition to which
they refer involved using arbitration, managed by the “Chief of the Common Carrier Bureau” in the event “a
collaborative process to address OSS interface or business rule uniformity issues within the Bell Atlantic Service
Areas or separately within the GTE Services Areas” did not reach consensus on all issues. Memorandum Opinion
and Order, Application of GTE Corp., Transferor, and Bell Atlantic Corp., Transferee, For Consent to Transfer
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For the same reasons, the Commission also has no legal authority to mandate that
Verizon engage in commercial arbitration under the Federal Arbitration Act, as that would not
permit de novo review by the Commission, but instead would provide for extremely limited
review of arbitration awards in federal court. See 9 U.S.C. §§ 1-14. In addition, mandating
commercial arbitration is inherently unlawful. As the Supreme Court has repeatedly held,
commercial arbitration is “‘a matter of consent, not coercion.’” EEOC v. Waffle House, Inc., 534
U.S. 279, 294 (2002) (quoting Volt Info. Scis., Inc. v. Board of Trustees, 489 U.S. 468, 479
(1989)); see also AT&T Techs., Inc. v. Communications Workers of Am., 475 U.S. 643, 648-49
(1986) (“[A]rbitrators derive their authority to resolve disputes only because the parties have
agreed in advance to submit such grievances to arbitration.”(emphasis added)).
Even aside from the fact that the Commission therefore lacks authority to impose the
“final offer” arbitration that these carriers propose, the Commission should reject such proposals.
First, to be consistent with the Commission’s existing rules any rates, terms, and
conditions for Verizon’s special access services established through final offer arbitration would
have to be tariffed and would be available to other carriers. (If, on the other hand, these carriers
envision that the results of any final offer arbitration would not be tariffed and available to
similarly situated carriers, their proposal would conflict with the Commission’s current tariffing
rules and, therefore, by beyond the Commission’s authority to adopt in this proceeding for that
reason as well.) Carriers, therefore, would have the incentive to use the arbitration process to
ratchet-down Verizon’s special access rates, terms, and conditions. Any “wins” by a carrier
would presumably be available to other carriers as a contract tariff. “Losses,” on the other hand,
would at most affect only the arbitrating carrier — assuming it was bound to abide by the
arbitration result, and could not choose to purchase instead from another available tariff.
Contrary to the assertions of the carriers proposing final offer arbitration, such a one-way ratchet
is not consistent with the manner in which competitive markets operate.
Second, the regulated common carrier nature of Verizon’s special access services raises a
significant distinction with the Hughes/News Corp. Order. In that case, the Commission
imposed an arbitration requirement to eliminate News Corp.’s ability to use “programming
withdrawal” — i.e., to refuse to offer its Regional Sports Network (“RSN”) programming at all
to a particular cable system — “as a bargaining tool.” Hughes/News Corp. Order ¶ 174; see id.
¶ 175 (noting that the “staff analysis has found that the allure of temporary withholding to News
Corp. is substantial”). Here, in contrast, Verizon has no right to use “temporary withholding” of
its special access services as a bargaining tool. Nor could Verizon do so credibly in any event,
given the extensive competitive fiber that Verizon and MCI have demonstrated has already been

Control, 15 FCC Rcd 14032, App. D, ¶¶ 19b, 21 (2000). This procedure — which was never invoked — bears no
relationship at all to the final offer arbitration proposed here for special access rates, terms, and conditions.
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(or could be) deployed in those few areas in Verizon’s region where MCI has deployed its local
fiber networks.
Third, there are additional factual distinctions between the Hughes/News Corp. merger
and this transaction, which make the arbitration requirement imposed there unworkable in the
context of this transaction. The arbitration requirement imposed on News Corp. applied only to
the price that cable companies would pay for access to News Corp.’s 12 RSN offerings, and
contracts would last at least three years. See id. ¶¶ 49 n.172, 177. In contrast, the final offer
arbitration proposal here would extend to all of the many facilities and services that Verizon
offers in its special access tariffs; to terms and conditions, as well as rates; and for a maximum of
three years (despite the current availability of longer term agreements with higher discounts). As
a result, arbitrations of Verizon’s special access rates, terms, and conditions would be more
frequent and vastly more complicated than under the Hughes/News Corp. Order.
In addition, the Commission mandated arbitration for RSN programming only after
determining that the Hughes/News Corp. transaction involved a “unique combination of News
Corp.’s RSN programming assets and DirecTV’s nationwide distribution platform” and that its
existing “program access rules” would not be “sufficient to protect against the[] likely
transaction-specific harms.” Id. ¶¶ 147, 172 (emphasis added). Here, there is nothing unique
about the combination of Verizon and MCI, nor are there any transaction-specific harms, let
alone harms with respect to all of Verizon’s rates, terms, and conditions for all of the services it
offers in its special access tariffs.
Service Quality. Qwest’s and CTC’s proposals (Qwest at 11-12; CTC Aug. 31 at 9, 11)
that the Commission impose a hodgepodge of performance metrics are inappropriate as well.
Special access performance metrics are already the subject of an ongoing industrywide
rulemaking and do not raise merger-specific concerns.34 In any case, as noted above, section
272(e) already imposes a non-discrimination requirement, and both MCI and Verizon have
proposed metrics to compare special access performance.35
Standalone DSL. Both Qwest (at 10) and T-Mobile (at 11-12) assert that the
Commission should impose conditions requiring the provision of standalone DSL. But this
claim is unjustified As an initial matter, its assertion that “competing VoIP providers cannot
compete without access to stand-alone DSL” simply cannot be true when, as we have explained,
more than 90 percent of U.S. households are able to obtain a broadband connection from a
provider other than their incumbent local telephone company, principally cable modem service.36
34

See Joint Opposition and Reply at 41.

35

See id. at 46-47.

36

See Hassett et al. Decl. ¶ 58.
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That is equally true in Verizon’s local service areas. Cable alone now makes broadband access
available to more than 90 percent of the population in Verizon’s top 50 MSAs.37 And, as the
Commission itself has recognized repeatedly, alternative technologies offer the promise, and
increasingly the reality, of alternative forms of broadband, including 3G wireless, satellite
technologies, fixed wireless, Wi-Fi, Wi-Max, fiber to the home, and broadband over power
lines.38 Consumers can use those broadband connections to obtain VoIP either from cable
companies or independent providers such as Vonage regardless of the availability of standalone
DSL.39
In any case, as we have also described, Verizon made the business decision some time
ago to offer stand-alone DSL service and has been rolling the service out in stages as the
necessary development work is completed.40 This reflects Verizon’s business incentive in a
highly competitive market to find ways to keep traffic on its network in order to help recover its
substantial investments. The process of rolling out a stand-alone DSL offering is not a simple
one, however, and requires overcoming significant technical hurdles. Verizon’s DSL service
was originally designed to comply with the Commission’s line sharing rules, and line sharing
was only available where Verizon also provided voice service on the line. As a result, the
introduction of a stand-along DSL service requires the development of new systems and
processes for each of the various scenarios where stand-alone DSL will be offered. Likewise,
because of differences in the systems and processes used in the former GTE and Bell Atlantic
serving areas, the work required in order to roll out stand-alone DSL is essentially doubled,
requiring the development of new systems and processes for the different parts of Verizon’s local
service areas.
Because of this, Verizon has taken a staged approach to deploying DSL in a series of
steps as the various technical hurdles are overcome and as the developmental work is completed
and tested. Verizon started by making stand-alone DSL service available in April of this year to
existing customers of Verizon’s voice and DSL service who transferred their existing Verizon
voice service to another facilities-based provider, such as a cable or wireless provider, or to a
VoIP provider.41 This summer and early fall, Verizon further expanded the availability of this
service in the former Bell Atlantic serving areas. Verizon did so first by expanding the
37

See id.

38

See, e.g., Report and Order and Notice of Proposed Rulemaking, Appropriate Framework for Broadband Access
to the Internet over Wireline Facilities et al., FCC 05-150, CC Docket Nos. 02-33 et al, ¶¶ 33, 56-61 (rel. Sept. 23,
2005).
39

See Joint Opposition and Reply at 57-58.

40

See, e.g., Letter from Dee May, Verizon and Curtis Groves, MCI to Marlene Dortch, Secretary, FCC, WC Docket
No. 05-75, at 5-6 (filed Oct. 11, 2005).
41

See Hassett et al. Reply Decl. ¶ 65.
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availability to include new customers who do not have either voice or DSL service from Verizon,
and second by expanding availability to customers served by carriers that have signed
commercial agreements to provide voice service using elements of Verizon’s network and that
agreed to allow Verizon to use the high frequency portion of the loop to provide DSL.42 Verizon
expects to roll out additional standalone DSL offerings going forward as it resolves the technical
issues.
Wholesale Long Distance. T-Mobile’s assertion (at 9-10) that the Commission should
impose conditions related to wholesale long distance services also is unsupported by the record.
As we have shown, the wholesale long distance business is intensely competitive and includes
numerous carriers other than MCI, including Sprint, Qwest, Level 3, Global Crossing, WilTel,
and others.43 Because Verizon does not have a national long-haul network of its own and
generally does not provide wholesale long distance, the transaction will not reduce competition
to provide these services, and no conditions are justified.
*

*

*

In sum, the conditions suggested in all of these filings are unjustified and unnecessary
because the transaction will not harm competition in the relevant markets. Their proposals
accordingly should be rejected.
Sincerely,

Curtis Groves
MCI

Dee May
Verizon

42

See Tariff F.C.C. No. 1, Sections 16.8(D)(4)(b) and (c); Tariff F.C.C. No. 20, Sections 5.1.2(D)(2) and (3); Letter
from Dee May, Verizon, and Curtis Groves, MCI, to Marlene Dortch, Secretary, FCC, WC Docket No. 05-75, at 7-8
(filed July 1, 2005).
43

See, e.g., Joint Opposition and Reply at 65-67.
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