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REPLY COMMENTS OF TROPOS NETWORKS
Tropos Networks (Tropos) submits these Reply Comments to the Petition for
Rulemaking filed by the United States Telecom Association (USTA) asking the
Commission to commence a rulemaking extending the provisions of its pole attachment
regulations to incumbent local exchange carriers (ILECs). Tropos strongly recommends
that any such proceeding not be limited to ILEC services but also focus on promoting
wireline and wireless broadband services. Since the pole attachment rules are crucial to
promoting competitive services they should also recognize and embrace the priorities of
expanding broadband access. Such recognition would help remove significant barriers to
access to facilities of investor owned utilities — barriers that result in stifling the Nation’s
commitment to pervasive low cost broadband access.
Tropos Networks
Tropos Networks, headquartered in Sunnyvale, California, provides wireless
technology that delivers broadband access. With over 250 ongoing or deployed projects,
its customers are receiving and transmitting broadband at costs substantially lower than

offered by incumbent providers, including ILECs. Tropos is the technology provider to




EarthLink in its well-known Philadelphia project as well as for the franchise it was
awarded by the City of Anaheim, California to build a citywide Wi-Fi network. As
recently announced by the City of New Orleans, Tropos will expand its Wi-Fi network
that was in place prior to Hurricane Katrina. Tropos metro scale Wi-Fi technology is
providing broadband services to citizens, businesses and government agencies throughout
the United States.

The technology used by Tropos Networks is a form of wireless mesh networking.
The system is capable of transmitting voice, data, video, photographs and a range of other
broadband applications. For example, in the aftermath of Hurricane Katrina, New
Orleans building inspectors were able to access thousands of records relating to
commercial and residential buildings throughout the city, contributing enormous
productivity gains. New Orleans use of broadband surveillance technology prior to
hurricane had previously contributed to lower crime incidents.

Mesh network technology is based on principles similar to those which are the
basis for the Internet. Any laptop or other device with Wi-Fi capability can connect to the
network of antennas, even while the owner carries the device from place to place. The
network consists of routers with antennas, the size of a breadbox, mounted to street lamps
and telephone poles. A typical metro scale mesh network encompasses a large geographic
area with approximately 20 routers per square mile.

As Wi-Fi equipment can be installed in minutes, as it can resist dire weather
conditions, and as each router does not have to be connected to a wireline Intemét
connection, wireless mesh networks provide enormous cost efficiencies when compared

to incumbent broadband providers. Mesh networks have emerged as facilities-based




broadband competitors, meeting or exceeding performance, reliability and security
standards of services currently offered.

In deploying its mesh network systems, Tropos frequently partners with a service
provider to install and maintain the network, who is then paid by the ultimate customer
for these services. The customers include local governments, municipally owned
utilities, businesses and individuals. One mesh infrastructure is capable of providing
discrete and secure services to several separate interests, so that each has its own virtual
separate network. The technology’s speed of deployment, ability to commence
operations prior to the overall build out and the ease by which it can be altered to respond
to new requirements, contributes to its’ affordability. As a result of these attributes,
deployment of the technology is being resisted by incumbent providers seeking to protect
market share and infrastructure owners (e.g., pole owners) demanding excessive rents.'

The critical asset that wireless mesh networks need is access to the street light or
utility pole to place the router. What Tropos and its partners have confronted is the
continued denial of such access or access at reasonable and just rates by investor-owned
utilities, hampering Tropos ability to deploy systems to serve a range of potential
customers-- police, fire, other government agencies, businesses and residents. This
environment is reflected by the comments already submitted in this proceeding, some
implicitly by the utilities themselves. Broadband service providers must contend with

denied access and exorbitant fees.

' Since the entry of metro scale Wi-FI networks in the broadband market, ILECs have pursued an
aggressive effort in state legislatures to restrict if not forbid deployment of mesh networks by
municipalities or partnerships providing broadband Wi-Fi technology.




The Federal pole attachment law* and Commission regulations® have as a core
purpose prdmoting choice and competition. Innovation and investment have now made
competitive broadband service a reality. The Commission’s rules should explicitly
support the opportunity for pervasive broadband access by removing barriers to pole
access critical to deployment. Current rules directed toward ensuring access for cable
operators and competitive local exchange carriers (CLECs) provide a screen invoked by
utilities to deny access to providers solely dedicated to broadband. The Commission
should rectify this deterrent to competitive telecommunications services by making clear
in its rules the ability of wireless broadband providers to invoke the law and regulations
to ensure access at rates that are just and reasonable.

Summary of Comments

Utility interests oppose the USTA petiﬁon, asserting that ILECs are excluded
under the law’s provisions regarding entities entitled to access at just and reasonable
rates. Several attribute the utility treatment of ILECs to the latter’s failure to meet
maintenance responsibilities.* Utilities further assert that ILECs already receive favorable
financial benefits for access under joint ownership agreements, particularly as contrasted
with entities entitled to access and reasonable and just rates under the Commission’s
existing rate formulas.’

ILEC interests support the petition and emphasize the competitive benefits

accruing if ILECs were entitled to access at just and reasonable rates. BellSouth

* Section 224 of the Communications Act of 1934 as amended.

¥ Subpart J, Section 1.1401 et seq. of the Code of Federal Regulations.

* Opposition of FirstEnergy Corporation at 3, Comments of the United Telecom Council and the Edison
Electric Institute at 14,

5 Joint Opposition of American Electric Power Service Corporation, Duke Energy Corporation, WPS
Resources Corporation and XCEL Energy Inc. at 18 and 21.




Corporation (BellSouth) emphasizes an environment controlled by utilities that impose
unreasonable rates, terms and conditions.® Citing a study, BellSouth states that utilities
seek to recoup more than the costs incurred to set up and maintain poles by imposing
unregulated fees on ILECs, Internet-only providers and private telecommunications
carriers.” The utilities’ admission that they already afford ILECs substantial discounts
on pole access rates, compared to those entities entitled to rates complying with the
Commission’s rules® and BellSouth’s documentation showing that utilities pursue
assessing Internet-only providers “unregulated rates”, confirms that the current pole
access environment creates enormous barriers to provisioning competitive broadband.

Both the utilities and ILECs advocate extensively regarding the text of the law
and regulations and the breadth of the Commission’s pole attachment authority. The
debate centers on the degree to which the pole attachment rules extend beyond cable
operators and non-ILEC telecommunications carriers. One util.ity interest concedes that
the Commission’s jurisdiction is broader than the sum of the cable and CLEC attachment
rates formula.’

The Commission Should Commence a Rulemaking to Amend its Rules to Recognize
Explicitly Broadband Providers Right to Access and Reasonable Rates

Tropos strongly believes that a proceeding examining the access rights of
broadband providers is necessary to fulfill the Commission’s responsibility to promote a
competitive communications environment. There is a fundamental need to instill in the
pole attachment rules recognition that broadband providers have a right to access at just

and reasonable rates.

Comments of BellSouth Corporation at 2.

BellSouth at 5.

Joint Opposition of American Electric Power Service Corporation et a/ at 18 and 21.
Reply of the Edison Electric Institute at 5.
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Tropos” own experience has been that deploying mesh networks to deliver
broadband is constrained and thwarted by utility recalcitrance and inflexibility. The
result is that facilities-based broadband competition continues to be stymied. An extreme
but not exceptional example is the utility refusing the request of a local police department
to place mesh routers on its poles for purposes of extending the department’s broadband
network. In a number of areas across the country it is the norm to refuse access.

This environment contrasts with circumstances where infrastructure owners
comprehend the benefit of broadband access, particularly as a source of potential
economic opportunity. Tropos and its partners have successfully obtained access to
infrastructures owned or controlled by municipally-owned utilities, cooperatives and
local governments. The circumstances extend beyond those of a customer’s facilities and
encompass reasonable, not excessive rates. Yet the poles owned and controlled by
resisting investor owned utilities are much more extensive. Moreover, the utilities state
that their control is expanding because ILECs have chosen to cede responsibility over
jointly owned poles."”  This enormous ownership and firm control over pole
infrastructure highlights the substantial barriers facing a competitive broadband market.

When a reason for a denial is stated, it is generally on the basis that broadband
services do not qualify for access, that such services are not encompassed in the law’s
provision defining who may obtain access at reasonable rates— a “provider of
telecommunications services.” There is also reference to the degree of regulatory

treatment accorded broadband services under Title II of the Communications Act as

' Opposition of FirstEnergy at 3, Comments of the United Telecom Council and the Edison Electric
Institute at 14,




being determinative of pole access rights. While the reasons are never clearly articulated,
the position essentially is that broadband service are not telecommunications services and
not entitled to access at fair and just rates. The denials, however, ignore that broadband
encompasses the range of services, including voice, a historical telecommunications
service. The denials ignore that the services are supplied to the public for a fee, another
element of law’s definition of a provider of telecommunications services.

Denials continue despite the December 23, 2004 Public Notice issued by the
Wireless Telecommunications Bureau addressing these very issues.'' Therein, the Bureau
recognized the critical need of access by broadband services. In the Public Notice, the
Bureau stated that access to poles at reasonable rates improves the coverage of wireless
networks, promotes public safety and provide better telecommunications and broadband
services, thereby increasing competition and consumer welfare. These well founded
purposes, exemplified by the deployment of mesh networks, need to be made explicit in
the Commission’s rules to reject the current environment which de facto precludes
access.

Notably, the comments on the USTA petition delineate how the law recognizes
that broadband service providers are entitled to pole access and reasonable rates. While
focused on whether ILECs fall within the definition of a provider of telecommunications
services, the comments acknowledge that the Commission’s authority extends beyond
telecommunications carriers and cable systems (i.e., that the class of entities and services
covered is a broader class). The Supreme Court has made clear that telecommunications

carriers and cable systems are subsections of the universe of entities entitled to access and

"' Wireless Telecommunications Bureau Reminds Utility Pole Owners of Their Obligations to Provide
Wireless Telecommunications Providers with Access to Utility Poles at Reasonable Rates, Public Notice,
DA 04-4046 (December 23, 2004).




12 The law’s language allows a distinction between those services and

reasonable rates.
entities not classified for purposes of Title II regulation, but still eligible to invoke the
pole attachment provision as a provider of a telecommunications service.

ILEC pole access and reasonable rates is only part of the greater challenge to
bring more broadband choicés through competition. The ILEC industry is an incumbent
and in many areas the only provider of broadband services; its only competitor being the
cable operator. To promote competitive broadband the Commission must do more.
The Commission’s pole attachment rules should recognize explicitly that expanding
broadband services is critical and that lack of access to utility poles is a deterrent to such
expansion. Broadband providers are an example of how pole access must evolve to
allow, not frustrate, the deployment of new technologies. Those needing access are no
longer confined to cable video services, cable modem services or competitive local
exchange carriers. Innovation has provided for wider and more affordable broadband
service offerings by a larger base of competitors, many of which are new entrants to
facilities based provisioning."” Broadband providers face a critical need for access to
poles at reasonable rates at a time when the United States has fallen to 16" in broadband

penetration globally. Continued limitations on pole access only restrains the Nation’s

broadband commitment.

"> National Cable & Telecommunications Association v. Gulf Power Co., 534 U.S. 327, 334-335 (2002).
' EarthLink Wins Anaheim Wi-Fi Franchise ,www.Telecomweb.com, November 14, 2005 (visited
December 19, 2005), Google Gets Nod for Local Wi-Fi Project, www.CIO-Today.com, Novemberl?7, 2005
(visited December 19, 2005)




Conclusion
The Commission must commence a rulemaking examining how its pole
attachment rules can further promote competitive broadband services. The current
environment restricts access to the facilities of investor owned utilities and deters the
innovation and investment that makes broadband affordable from reaching the consumer.
Respectfully submitted,
Tropos Networks

Ellen M. Kirk
Vice President- Marketing

Ed Taulbee

Director of Carrier Markets
555 Del Ray Avenue
Sunnyvale, California 94085
408.331.6800
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Attorney for Tropos Networks
1050 Connecticut Avenue, NW
Tenth Floor

Washington, D.C. 20036

202.772.1981
December 19, 2005




Certification

On December 19, 2005, the foregoing Reply Comments of Tropos Networks was
placed in the docket of RM 11293 by filing a copy with the Commission’s Secretary via
electronic filing system. A copy of the Reply Comments was sent to each of the
following individuals via U.S. Mail:

James W. Olson, Esquire

United State Telecom Association
607 14" Street, NW

Suite 400

Washington, S.C. 20005

Karen Brinkman, Esquire
Attorney for Century Tel, Inc.
Latham & Watkins

555 Eleventh Street, NW
Suite 1000

Washington, D.C. 20004-1304

Jill Canfield, Esquire

National Telecommunications Cooperative Association
4121 Wilson Boulevard

Tenth Floor

Arlington, Virginia 22203

Charles A. Zdebski
Attorney for Ameren et al
Troutman Sanders

401 Ninth Street, NW
Suite 1000

Washington, D.C. 20004

Angela N. Brown, Esquire
BellSouth Corporation

Suite 4300

675 Peachtree Street, NE
Atlanta, Georgia 30375-0001

Laurence W. Brown, Esquire
Edison Electric Institute

701 Pennsylvania Avenue, NW
Washington, D.C. 20004
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Shirley S. Fujimoto, Esquire
Attorney for AEP Service Corp. et al.
McDermott Will and Emery

600 Thirteenth Street, NW
Washington, D.C. 20005-3096

Joseph Walton, Esquire
Exelon Corporation

101 Constitution Avenue< NW
Suite 400 East

Washington, D.C. 20001

Brett Kilbourne, Esquire

United Telecom Council

1901 Pennsylvania Avenue, NW
Fifth Floor

Washington, D.C. 20006

Jack Richards, Esquire
Attorney for FirstEnergy Corporation
Keller and Heckman

1001 G Street NW 500 W
Washington, D.C. 20001
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