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SUMMARY OF COMMENTS

Thisisavital, and welcome, rulemaking proceeding; one in which the Commission has
the opportunity to substantially improve conditions in our society and economy. The NPRM
initiated a major Commission reassessment of the cable franchise process, which establishes the
regulatory requirements for companies seeking to provide video programming services over
wireline networks. It is clear that this franchise process is negatively impacting broadband
competition and the deployment of broadband networks, and not just limiting competition in
video markets. Therefore, the Commission has the opportunity and, indeed, the obligation under
Section 706 of the Telecommunications Act of 1996 to use its authority under section 621 to
remove barriersto entry for broadband entrants who plan to bring much needed video choice to
consumers and, thereby, accelerate and expand their broadband deployments.

Video services are essential to broadband deployment. Video programming is acritical
component of the broadband bundle for two reasons. (1) it increases the value to customers and it
offers a substantial potential revenue stream for providers; and (2) it is currently a competitive
differentiator that is available to some of the primary broadband competitors, but not others.
Therefore, it isimperative that entrants and competitors in broadband markets be free to offer
video services on their broadband networks.

The cable franchise process, as implemented today, is incons stent with national
broadband policy. The cable franchise process facing entrants today was designed to address
cable operator conduct in the absence of competition; not to manage a nationa policy in favor of
broadband investment and competition. Given the importance of video programming
distribution to the Commission’s primary policy goa—broadband deployment and

competition—the Commission should seize the opportunity to follow its past precedent (e.g.,
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Section 214 “blanket authorizations”) by modifying and minimizing the Section 621 cable
franchise process as applied to video entrants. 1n addition, the Commission should recognize, as
it has in many other markets, that the competitively neutral course is not to apply burdensome
incumbent-oriented regulation to entrants but, rather, to eliminate regulation where possible and
rely on market-based competition instead of regulatory prescriptions.

In particular, the Commission should take five tangible yet reasonably discrete sepsto
give meaning to the Section 621(a) obligation not to unreasonably refuse to award an additional
competitive franchise (then, as described below, the Commission should preempt inconsistent
state and local action, notably “level playing field” statutes). The five steps for implementing the
reasonableness requirement in Section 621 are:

1. Eliminate build-out requirements for entrants, relying instead on market competition;
2. Rulethat it isunreasonable to refuse a franchise ssimply because the terms and conditions
are “ more favorable” than those applied to the incumbent;
3. Require franchise approval as a matter of course for local exchange carrier (LEC) use of
facilities that are covered by pre-existing access to rights of way;
4. Establish minimum time periods and procedural limits on franchise application review; and
5. Prevent local franchise authorities from requiring in-kind services above and beyond the
statutory maximum 5% franchise fee.
When the Commission implements Section 621 in thisway, it will substantially reduce cable
franchise barriersto entry and, thereby, promote the deployment of advanced
telecommunications capabilities to all Americans. Each of these recommendationsis briefly
explained in the following paragraphs, and then developed more fully in the Comments.

1. Eliminate build-out requirements for entrants, relying instead on market competition.
Build-out requirements are antithetical to market-based competition where consumers, acting
through market processes, determine where and when firms in competitive markets deploy

networks and offer services. The Commission consistently has removed build-out requirements

for competitors in other markets, and it should do the same for wireline video competitors to
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incumbent cable systems, alowing entrants the freedom to deploy broadband video as business
conditions dictate. In particular, just asthe Section 201 mandate for “just and reasonable” rates
is fulfilled by the operation of competitive markets, so too should the “reasonable period of time”
in Section 621 be determined by market-based competition rather than regulatory prescription.

2. Rule that it is unreasonable to refuse a franchise simply because the terms and
conditions are“ more favorable” than those applied to the incumbent. Section 621 statesthat a
local franchise authority (LFA) shall not “unreasonably refuse to award a competitive franchise.”
Given that entrants do not pose the kinds of risks to consumersthat LFASs feared with cable
incumbents, it is not reasonable to burden entrants with the same restrictions imposed on
incumbents, as the Commission has repeatedly concluded. In fact, it is unreasonable to refuse to
award competitive franchises unless competitors meet substantially the same terms and
conditions imposed on incumbents. The Commission should end this practice.

3 and 4. Require franchise approval as a matter of course for LECs' use of facilities that
are covered by pre-existing access to rights of way, and establish minimum time periods and
procedural limits on franchise application review. Competitors subject to Commission
juridiction typically do not have to go through the same burdensome licensing procedures that
were applied to incumbents. For example, competitive LECs (CLECYS) file *blanket”
authorizations rather than endure the time and expense of the traditional Section 214 applications
process, and they obtain state-wide licenses with a minimum of time and effort. The
Commission should these precedents and similarly minimize the time and expense involved in
obtaining a competitive cable franchise by making approval a matter of course in the usual case,

with short time periods for LFA review. Thisis particularly true for LEC entrants, asthey
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typically have authorization to use public rights of way before applying for a cable franchise,
thereby removing the primary justification for cable franchise regulation.

5. Prevent local franchise authorities from requiring in-kind services above and beyond
the statutory maximum 5% franchise fee. The Commission should also take this opportunity to
address another significant problem facing cable system competitors, namely local franchise
authority (LFA) demands for payments or discounted services and equipment over and above
franchise fees. These demands amount to taxation; they deter entry and competition; and they
are prohibited by the Communications Act. The Commission should, therefore, put an end to
this behavior by adopting a clear rule that all forms of consideration required by LFASs count
against the franchise fee cap unless they are specifically authorized in the Act.

The Commission should preempt inconsistent state and local statutes, regulations, rules,
and practices, particularly “ level playing field” laws. Finally, the Commission should ensure
that its decisions are given full effect by preempting inconsistent state and local action. In
particular, the Commission should preempt so-called level playing field statutes, which generally
require LFAsto grant franchises to competitors on terms comparable to those imposed on the
incumbent cable operators. By contrast, the Commission and the states have never required
cable companies and CLECs to match all of the obligations imposed on the incumbent LECs
(ILECs), so asto eiminate barriers to entry. Infact, state level playing field are facially
inconsistent with the Communications Act because they intrinsically limit the ability of LFAsto
award franchises, substituting state judgments for those established in the Communications Act
(including the possibility that it may be reasonable to offer more favorable franchise termsto
competitors). Moreover, level playing field statutes may also violate the First Amendment.

Such state usurpation of federal authority and Constitutional guarantees cannot stand.
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COMMENTSOF THE UNITED STATESTELECOM ASSOCIATION

Thisisavital, and welcome, rulemaking proceeding; one in which the Commission has
the opportunity to substantially improve conditions in our society and economy. The United
States of Americaisin the early stages of a once-in-a-lifetime opportunity to build on
technological innovation and dramatically improve our communications networks. Some have
likened the development of the Internet to the invention of the printing press.” It remains to be
seen whether this is an accurate analogy in terms of the ultimate impact on society, but it is clear
that we have hardly begun to realize the full potential of advanced telecommunications
capabilities. The United States Telecom Association (USTelecom)? is pleased to submit these
comments on the Notice of Proposed Rulemaking in this docket® to recommend a package of

decisions that the Commission can make to improve broadband markets and hasten our

1 E.g., Jeremy M. Norman, From Gutenberg to the Internet: A Sourcebook on the History of
Information Technology (2005); Umberto Eco, “From Internet to Gutenberg” (lecture at The
Italian Academy for Advanced Studies in America, November 12, 1996),
http://www.hf.ntnu. no/anv/Finnbo/tekster/Eco/| nternet.htm.

2 USTelecom isthe nation’s leading trade association representing communications service
providers and suppliers for the telecom industry. USTelecom'’s carrier members provide a full
array of voice, data, and video services across a wide range of communications platforms.

% |mplementation of Section 621(a)(1) of the Cable Communications Policy Act of 1984 as
amended by the Cable Television Consumer Protection and Competition Act of 1992, WC
Docket, No. 05-311, Notice of Proposed Rulemaking, 20 FCC Rcd 18581 (2005).
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development of these new capabilities. The Commission can and, indeed, is compelled by the
public interest to act in this proceeding to bring us closer to that broadband future.

The Commission’s decision to revisit Section 621 of the Communications Act now is
particularly well timed. Section 621 establishes the regulatory franchise process that is applied
to most companies seeking to provide video programming services over wireline networks.
Whereas Section 621, to date, has impacted only video markets for the most part, now it is clear
that the franchise process also isimpacting broadband, and even traditional telecommunications
markets. In light of these impacts, the Commission is right to exercise its responsibility for
administration of the entire Communications Act by reviewing the application of Section 621
and establishing rules to ensure that it is implemented faithfully with statutory intent.

In particular, the Commission has the opportunity and, indeed, the obligation to useits
authority under section 621 to remove barriersto entry for broadband entrants who plan to bring
much needed video choice to consumers and, thereby, accelerate and expand their broadband
deployments. Section 706 of the Telecommunications Act of 1996* states that “ The Commission
... shall encourage the deployment ... of advanced telecommunications capability” ... by
utilizing ... regulating methods that remove barriers to infrastructure investment.” Similarly,
President George W. Bush has established a goal of “universal, affordable access for broadband

technology by the year 2007.”° In thisregard, Chairman Martin has stated that additional

* 47 U.S.C. § 157 nt (1996) (This provision of the 1996 Act was not codified as an
amendment to the Communications Act).

® Advanced Telecommunications Capability is defined as “ high-speed, switched, broadband
telecommunications capability that enables users to originate and receive high-quality voice,
data, graphics, and video telecommunications using any technology,” which is congruent with
the Commission’ s definition of “broadband.” 47 U.S.C. 8§ 157 nt (c)(1).

® The White House, A New Generation of American Innovation (April 2004)
(http://www.whitehouse.gov/infocus/technology/economic policy200404/innovation.pdf) at 11.
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multichannel video competition would “stimulate broadband deployment.”” It is these broadband
networks that will allow video services to be offered to customers, in competition with the cable
providers. These entrants plan to offer service to thousands of communities across the country in
just the next few years. To achieve such scope of video choice, it is imperative that the
Commission exercise its authority under Section 621 and remove cable franchise barriersto
entry (e.g., build-out requirements, in-kind payments in addition to maximum franchise fees,
lengthy application procedures, €tc.).

USTelecom sets forth in these Comments a set of tangible and achievable decisions and
rules the Commission can adopt to remove barriers to video entry and, consequently, to foster
broadband deployment. In brief, the Commission should seize the opportunity to substantially
promote national broadband policy by implementing Section 621. In particular, the Commission
should adopt rules placing limits on unreasonable refusals to award franchises, and on the
imposition of unreasonable terms when awarding franchises (which amountsto a denial of the
reasonable franchise application that did not have those conditions). Then, the Commission
should preempt inconsistent state and local action, including invalidating “level playing field”
statutes and provisions. Should the Commission fail to remove regulatory obstaclesto local
exchange carrier (LEC) entry in video markets, however, the loss to consumers from artificially
diminished competition will never be recovered. Just delaying full wireline video competition
by asingle year will cost the Nation’s consumers $8.2 hillion.2 The additional harm to

broadband consumers from delayed entry and reduced competition is incalculable.

’ Leslie Cauley, FCC Chief Considers Forcing Cable TV Competition, USA Today (Aug. 22,
2005).

8 George S. Ford & Thomas M. Koutsky, “ In Delay There Is No Plenty” : The Consumer
Welfare Cost of Franchise Reform Delay, Phoenix Center Policy Bulletin No. 13 (January 2006),
http://www.phoenix-center.org/PolicyBulletin/PCPB13Final.pdf (Phoenix Center Bulletin #13).
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I. THE COMMISSION CAN PROMOTE NATIONAL BROADBAND POLICY
BY PROMPTLY REMOVING FRANCHISE BARRIERS TO ENTRY.

One of the steps, if not the most important step, the Commission can and should take to
promote our national broadband policy isto follow statutory intent and sound principles of
competition policy by removing barriers to entry in markets for the distribution of multichannel
video programming. As set forth in the following sections, when the Commission reviews the
record it will find that:

A. Video services are essential to broadband deployment;

B. The cable franchise process, as implemented today, is inconsistent with national

broadband policy;

C. The public interest and statutory directives compel the Commission to implement

Section 621 so as to advance broadband deployment; and
D. Consumerswill be best served by Commission action to reduce and eliminate cable
franchise barriersto entry.
Each of these is summarized briefly in the following paragraphs and, then explained in detail in
the succeeding sections.

Video services are essential to broadband deployment. Increasingly, broadband growth is
tied to bundled services. The “triple play,” which refersto a package of voice, video, and data
services, may be the leading development in communications markets today. This one-stop
shopping market for advanced services appears to have become increasingly important to
consumers. It isevident, inany case, that firms' perceived need to compete for triple play
customers isthe driving force for broadband investment. Video programming isa critical
component of the broadband bundle for two reasons: (1) it increasesthe value to customers and it
offers a substantial potential revenue stream for providers; and (2) it is currently a competitive
differentiator that is available to some of the primary broadband competitors, but not others.

Therefore, it isimperative that entrants and competitors in broadband markets are free to offer

video services on their broadband networks.
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The cable franchise process, as implemented today, is incons stent with national
broadband policy. The current cable franchise process, as applied today, was designed to
address cable operator conduct in the absence of competition; and not to manage a national
policy in favor of broadband investment and competition. Given the importance of video
programming distribution to the Commission’s primary policy goa—broadband deployment and
competition—the Commission should seize the opportunity in this proceeding to follow its past
precedent (e.g., Section 214 “blanket authorizations’) by modifying and minimizing the
Section 621 cable franchise process as applied to video entrants. The Commission should also
recognize, as it has in many other markets, that competitive neutrality requires not the
application of burdensome incumbent-oriented regulation to entrants but, rather, the elimination
of most regulation for entrants and reliance on market-based competition over regulatory
prescriptions.

The public interest and statutory directives compel the Commission to implement
Section 621 so as to advance broadband deployment. Cable communications, covered under
Title V1, are just as much the Commission’s responsibility as are other forms of communications
covered by the Communications Act. Therefore, the Commission is well within its
responsibility, and arguably compelled by statutory mandate, to reevaluate the cable franchising
process and remove regulation of entrants to the extent possible given the increasing importance
of video competition to broadband deployment.

Consumers will be best served by Commission action to reduce and eliminate cable
franchise barriersto entry. The Commission has consistently recognized that consumers are
better served by market-based competition than through regulatory prescriptions. Accordingly,

the Commission has focused on policies and rules that promote entry and facilitate market-based
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competition. It istime for the Commission to bring these policiesto markets for the delivery of
video programming, particularly as competition will benefit broadband consumers as well as

video consumers.

A. Video Services Are Essential To Broadband Deployment.

Section 621, like the rest of Title VI, increasingly impacts our nation’s broadband
policies and not just the distribution of video programming, which requires the Commission to
reassess its oversight of Section 621 in light of the overall polices of the Communications Act as
awhole. Video programming isa critical component of the broadband bundle for two reasons:
(1) it increases the value to customers and it offers a substantial potential revenue stream for
providers; and (2) it is currently a competitive differentiator that is available to some of the
primary broadband competitors, but not others. These reasons, and their increasing importance,
are explained in this section.

Increasingly, broadband growth istied to bundled services. The “triple play,” which
refersto a package of voice, video, and data services, may be the leading development in
communications markets today. This one-stop shopping market for advanced services appears to
have become increasingly important to consumers.” It is evident, in any case, that firms’
perceived need to compete for triple play customers isthe driving force for broadband
investment. Therefore, it isimperative that entrants and competitors in broadband markets are

free to add video and voice services on their new and existing broadband networks.

% Alan Breznick, MSOs Gear Up for Big Vol P Rollouts, Cable Digital News, Mar. 1, 2005,
http://www.cabledatacomnews.com/mar05/mar05-4.html; Matt Richtel, I1t's Not Enough to be
Just a Phone Company, NY Times, Feb. 19, 2004, at C1; Ben Hunt, Improved Technology
Means That The Race to Provide Customers With a Single Package of Voice, Video and Data
Servicesis Heating Up, Financial Times, Jan. 12, 2005, at 15.


http://www.cabledatacomnews.com/mar05/mar05-4.html;

United Sates Telecom Association Comments February 13, 2006
MB Docket No. 05-311, WC Docket No. 04-36

Local exchange carriers (LECs) generally do not offer video services today and,
consequently, they are seeking to add video to their broadband service bundles. There are two
clear reasons why adding video facilitates such broadband deployment. First, video services add
potential revenues'™® and therefore can result in a market structure that will support more
facilities-based entry.* Video service revenues are an important part of consumers
communication spending. According to aPew Internet & American Life Project survey, the
average household spends $51 per month on multichannel video programming services—a
significant portion of their total communications (voice, video, Internet, wireless) spending
(which averages about $122 per month per household).? If an entrant cannot readily offer a
service that serves that large percentage of the average household’ s communications
“pocketbook”, then its ability to build new fiber-rich infrastructure will be substantially curtailed.

Second, broadband entry is particularly likely where new technology permits owners of
formerly “single use” networks, such as LECs to upgrade their networks into multi-service
platforms that can simultaneously provide voice, data, and video services. Thisallows firmsto
leverage their assets to enter related markets by reducing entry costs, which can accelerate the

pace and scale of deployment. Therefore, regulations that deny existing and neighboring

19 More precisely, video services offer contributions to investment in the form of incremental
revenue (from all sources) that exceeds the incremental cost (from all sources) of providing the
additional services.

' G.S. Ford, T.M. Koutsky and L.J. Spiwak, Competition after Unbundling: Entry, Industry
Structure and Convergence, Phoenix Center Policy Paper No. 21, (http://www.phoenix-
center.org/pcpp/PCPP21Final.pdf (July 2005) (Phoenix Center Paper #21)

12 3B. Horrigan, Consumption of Information Goods and Services in the United Sates, at 28
Pew Internet & American Life Project (2003),
http://www.pewinternet.org/pdfs/PIP_Info_Consumption.pdf.
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networks access to particular markets or otherwise limit the potential revenues to be gained from
serving a market will curtail network construction.*®

When broadband entrants add video to their service mix, they also reduce the risk to their
investments, which promotes entry in at least two additional ways. Adding service offerings to
the network increases the chance that cusomers will purchase at least one service from a
network that passes their homes. Moreover, by offering multiple services, the provider faces less
risk of being unable to recover its investment should customers cease to be interested in a

particular service.

B. The Current Franchise Process|s|nconsistent with National Broadband Policy.

The current cable franchise process was designed to address cable operator conduct in the
absence of competition, and not to manage a national policy in favor of broadband investment
and competition. Inthisregard, it isreminiscent of local exchange carrier licensing prior to the
Telecommunications Act of 1996, and the Section 214 authorization process for authorizing
entry and deployment in markets for interstate telecommunications.'* The Commission modified
and minimized those telecommunications licensing processes for entrants to ensure that they did
not serve as a barrier to entry while preserving any residual public interest benefits that are not
better served by market-based competition.”® To state it another way, the Commission

recognized that the entrants did not pose the risks that licensing regulation was designed to

13 See, e.g., Phoenix Center Paper #21.
“a70.8C. 8214,

1°> see, e.g., Policy and Rules Concerning Rates for Competitive Common Carrier Services
and Facilities Authorizations Therefor, CC Docket No. 79-252, First Report and Order, 85
FCC 2d 1 (1980), and subsequent decisions in that docket.
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address, and that the costs of applying such regulation to entrants were greater than any possible
benefits.

Given the importance of video programming distribution to the Commission’s primary
policy goal—broadband deployment and competition—the Commission should seize the
opportunity in this proceeding to follow its past precedent by modifying and minimizing the
Section 621 cable franchise process as applied to video entrants. In particular, wireline video
entry by LECs does not pose the same risks as did incumbent cable operator operation in a
franchise area. Similarly, the cable franchise process acts as a substantial barrier to entry and
should be minimized, just asthe telecommunications licensing processes were minimized for
voice competitors, including the very cable operators that disingenuously argue for extending
incumbent cable system regulation to entrants. Finally, the Commission should recognize, as it
has in many other markets, that the competitively neutral courseis not to apply burdensome
incumbent-oriented regulation to entrants but, rather, to eliminate as much regulation of entrants
as possible and to rely on market-based competition rather than regulatory prescriptions.

The current local franchising system has persisted without significant alteration as
wireline competitive entry in video markets has struggled to emerge and become established.
The inapplicability of this system to competitive entry should be obvious as it is utterly
inconsistent with the overall thrust of Commission precedent over the past 25 years. The
Commission has steadfastly promoted entry by reducing regulatory burdens for entrantsin
recognition of their different circumstances and the need to remove barriersto entry. During this
time, wireline video competitors mostly sought to enter only a few markets at atime and, they
typically have encountered local franchising proceedings still centered largely on local rights-of-

way issues. Perhaps this helps explain why there has been no Commission action addressing the
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unreasonableness of applying local franchise regulation to competitors in the same manner asto
incumbents.

As broadband providers deploy networks and seek to add video services in competition
with cable operators, it becomes more urgent that the Commission define reasonable
requirements for cable system entrants. In particular, LECs are dealing with rapid and
widespread cable system deployment of voice services, which allows them to offer the elusive
“triple play.” LECs need to have the opportunity to respond with video programming of their
own, and to do so rapidly and on abroad scale. Moreover, many of the new entrants already
have deployed networks and they do not need permission to access rights of way. Nonetheless,
many broadband entrants face the prospect of having to obtain tens, hundreds, or even thousands
of authorizations, which imposes considerable delay, particularly given that each franchise
typically takes a number of months, and many man-hours, to negotiate.

The local franchise processis particularly inappropriate given that broadband is
intrinsically interstate, and the subject of anational policy imperative. Local franchising
authorities are not well suited to promote the federal interests in large-scale broadband
deployment because they act independently based on local concerns rather than a national
perspective. Unless the Commission adopts clear federal standards under Section 621 to guide
the process, local franchise authorities (LFAS) will have no choice but to continue to base their
decisions on local concerns without regard to the impact their decisions may have outside of

their jurisdictions.™®

16 Asthe Commission has noted,

The telecommunications interests of constituents, however, are not
only local. They are statewide, national and international as well.
... Thisconcern is exacerbated by the potential for multiple,
inconsistent obligations imposed on a community-by-community

10
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Moreover, in the absence of federal standards, incumbent cable operators will continue to
seek anticompetitive conditions in franchise agreements and contest entry every step of the way,
even in litigation and state legislation.'” Frustrated franchise applicants will have little recourse.
Section 621(a)(1) allows rejected cable franchise applicantsto seek review of local franchising
decisions in either federal or state court.’® Case-by-case litigation, however, is costly, slow, and
inherently uncertain in its outcomes, which naturally vary among courts and fact patterns. In
sum, the existing franchising system, unguided by national rules defining reasonableness, isa

major barrier to video entry and, in turn, to our national broadband policy.

C. The Public Interest and Statutory Directives Compel the Commission
to Implement Section 621 So As To Advance Broadband Deployment.

Cable communications, covered under Title VI, are just as much the Commission’s
responsibility as are other forms of communications covered by the Communications Act. As
such, the Commission is charged indisputably with administering the section 621 franchise
process and ensuring that the public interest and statutory mandates are being served. Inthis
regard, the Commission was given clear direction in Section 706 of the Telecommunications Act

of 1996 to promote broadband deployment using all of its powers. Therefore, the Commission is

basis. Such apatchwork quilt of differing local regulations may
well discourage regional or national strategies by
telecommunications providers, and thus adversely affect the
economics of their competitive strategies.

TCI Cablevision of Oakland County Inc., 12 FCC Rcd 21396, ] 106 (1997).

1 See, e.g., Comments of Telesat Cablevision, Competition, Rate Regulation and the
Commission’s Palicies Relating to the Provision of Cable Television Service, MM Docket
No. 89-600 (filed Mar. 1, 1990) at 15 (framework invites open-ended regulatory delays and
unreasonable demands and plays into the hands of incumbent cable operators that “invariably
resist overbuilds with profuse and expensive litigation™).

1847 U.S.C. §541(a)(1).

11
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well within its responsibility and, arguably, compelled by statutory mandate to reevaluate the
cable franchising process and remove regulation of entrants to the extent possible given the
increasing importance of video competition to broadband deployment.

The Commission tentatively concluded in the NPRM that it has authority to implement
Section 621, stating that it “is charged by Congress with the administration of Title VI, which, as
courts have held, necessarily includes the authority to interpret and implement Section 621.”*°
USTelecom agrees, and submits that the Commission should promptly exercise its authority to
ensure that Section 621 is not applied by LFASs in a manner inconsistent with the overall policies
and objectives of the Communications Act. Title VI establishes a nationa framework for
traditional cable regulation, codifying restrictions adopted by the Commission prior to passage of
the 1984 Cable Act. Those restrictions on local franchise authority were specifically affirmed by
the Supreme Court.*® When LFAs engage in cable franchising, therefore, they are applying this
federal framework (despite the absence of federal standards).

Title VI of the Communications Act was adopted in the 1984 Cable Act, which also
amended Section 2 of the Communications Act to grant the Commission explicit jurisdiction
over “cable services’?! Therefore, the broad grants of authority in Sections 4(i), 303(r), and

201(b) all apply to Section 621, and give the Commission the authority to adopt rules

9 NPRM 1 15.

20 See Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691, 700 (1984). See also United Sates v.
Southwestern Cable Co., 392 U.S. 157, 172-78 (1968); see also FCC v. Midwest Video Corp.,
440 U.S. 689, 706 (1979).

2! See 47 U.S.C. § 152(a) (“The provisions of this Act shall apply with respect to cable
service, to all persons engaged within the United Statesin providing such service”).
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implementing the section. The use of these sources of authority has been upheld by the Supreme
Court, which has affirmed that the Commission may enact rules implementing the Cable Act.?

The Supreme Court explained the role of administrative agencies with respect to statutory
interpretation and implementation in Chevron v. Natural Resources Defense Council.?® In that
case, the Supreme Court ruled that courts must defer to an agency interpretation of a statute
within its administrative responsibility in the absence of clear statutory language (“no
ambiguity”), or where the agency’ s construction is outside the bounds of reason.?* The Chevron
standard appliesto Title VI, and where “[t]he Cable Act does not define the term . . . [courts]
will uphold the agency’ s definition of that term if it is reasonable.”®> Notably, Chevron
specifically left to agencies not only questions of substantive law, but also the choice of
interpretive methodology.”

With respect to the specific language at issue, the Commission clearly has the authority to
define an “unresonabl[e] refus/a]” under Section 621,%" as the Commission has specifically been
affirmed in its exercise of the authority to implement the 1984 Cable Act.”® Infact, the

Commission actually has issued orders in the past implementing and enforcing other aspects of

22 See City of New York v. FCC, 486 U.S. 57, 70 n.6 (1988. Accord United Video v. FCC,
890 F.2d 1173, 1183 & n.4 (D.C. Cir. 1989); see also Mobile Communications Corp. v. FCC, 77
F.3d 1399, 1404-05 (D.C. Cir. 1996) (finding authority under 88 151 & 154(i)); New England
Tel. & Tel. Co. v. FCC, 826 F.2d 1101, 1107 (D.C. Cir. 1987).

2 467 U.S. 837 (1984).

2 1d. at 842.

% Nat'l Cable Televison Assn, Inc., 33 F.3d at 71.
% |d. at 862-63.

2" See 47 U.S.C. § 541(a)(1).

28 See City of Chicago v. FCC, 199 F.3d 424, 428 (7th Cir. 2000); Time Warner v. Doyle, 66
F.3d 867, 877 (7th Cir. 1995).
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Section 621 and overruling franchising authority decisions that violate Section 621.%° Nor isthe
Commission’ s authority limited to outright refusals to award franchises, when LFAs grant
franchises with unreasonable terms or conditions, this is tantamount to an unreasonable refusal to
award afranchise.®* Finally, the Commission is the federal agency with primary jurisdiction
over nationa video and broadband policies, which means that the Commission naturally must
have continuing authority to ensure that Section 621 is being applied faithfully by local franchise
authorities (LFAS).

Now that video services are critical to broadband deployment, the Commission must
reassess the Section 621(a) prohibition on unreasonable franchise denialsto give full effect to all
provisions of the Communications Act and ensure that our national broadband policy is not
thwarted by anachronistic applications of cable franchising provisions. As mentioned above,
Section 706(a) of the Act mandates that the Commission shall “encourage the deployment . . . of
advanced telecommunications capability to all Americans.”3" This mandate extends to the
deployment of video services over advanced networks as the legislative history makes clear that
Congress wanted the Commission to encourage the deployment of video services under the

Commission’s Section 706 authority.*

? See, e.g., TCI Cablevision of Oakland County, Inc., 12 FCC Red. 21396 (1997), recon.
den., 13 FCC Rcd 16400, 11 78, 106 (1998); Entertainment Connections, Inc., 13 FCC Rcd
14277, 11 61, 66 (1998).

% See, e.g., Tribune Co. v. FCC, 133 F.3d 61, 66 (D.C. Cir. 1998); Mobile Communications
Corp. of Americav. FCC, 77 F.3d 1399 (D.C. Cir. 1996).

3 Se 47 U.S.C. §157(a) nt.
%2 | ndeed, Congress explained that Section 706:

is intended to esablish a national policy framework designed to
accelerate the rapidly the private sector deployment of advanced
telecommunications. . .. The goal isto accelerate deployment of
advanced capability that will enable subscribers in all parts of the
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The Section 706 mandate must be seen, at a minimum, as a clear statement of how the
Commission must interpret the Communications Act—where a provision of the Act requires
elaboration, implementation, or explanation, the Commission “shall encourage the deployment”
of broadband by removing “barriersto infrastructure investment.” The D.C. Circuit found that
the Commission has the authority to consider Section 706’ s goals when the Commissions
balances other non-exclusive principles in the Act.*® Likewise, the D.C. Circuit upheld the
Commission’s findings that the interests of Section 706 outweighed countervailing factorsthat
were expressly enumerated in other sections of the Act.3* The Commission therefore not only
has the authority to interpret Section 621(a)(1), but also must do so in a manner that encourages
broadband deployment.

The Commission already has recognized that the public interest, and the pro-competitive
mandates of Section 706, require it to remove regulatory constraints in order to “give incumbent
LECs incentives to deploy advanced facilities allowing them to roll out their own triple play of
services as cable competitors roll out theirs.”*® This conclusion applies just as strongly to entry

in video markets as it did for entry in data markets. Moreover, it is also consistent with the

United Statesto send and receive information in all its forms —
voice, data, graphics, and video - over a high-speed switched,
interactive, broadband, transmission capability.

S. Rep. No. 104-23, a 50-51 (1995) (emphasis added).

3 USTA 359 F.3d at 580, 583 (allowing FCC to include section 706 among the principles it
weighed for purposes of applying 8 251(d)(2) factors because those factors were not exclusive).

% |d. (“[T]he Commission reasonably interpreted § 251(c)(3) to alow it to withhold
unbundling orders, even in the face of some impairment, where such unbundling would pose
excessive impediments to infrastructure investment.”).

% Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers;
I mplementation of the Local Competition Provisions of the Telecommunications Act of 1996;
Deployment of Wireline Services Offering Advanced Telecommunications Capability, Order on
Reconsideration, 19 FCC Rcd 20,293, 20,298 1 13 & n.45 (2004) (“BellSouth Order”).
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conclusions of investment analysts, who have recognized that the economic lynchpin for
broadband fiber deployment is the ability to earn video revenues. Without that, LECs cannot
justify the cost of full scale deployment.*

The simplest and most effective way in which the Commission can fulfill its
responsibilities for administering Title VI and providing authoritative guidance regarding the
title' s requirements is through implementing rules and orders. The fact that a rulemaking is not
specifically required by the Cable Act does not bar Commission action. Instead, the
Commission’s general rulemaking authority authorizes the agency to construe and implement
provisions of the Act that do not expressly grant such authority.®” The Commission has used this
authority to interpret and implement provisions of the Communications Act, including
proceedings not specifically required by statute.®®

Nor should the Commission be deterred by the fact that LFAs rather than the
Commission receive and rule on franchise applications pursuant to Section 621. The
Commission’ s authority has been held by the Supreme Court to extend to statutory provisions

that are to be applied by other bodies, such as state regulatory commissions.** Similarly, the fact

See, e.g., A. Kilshore, Yankee Group, Will Video Drive New Revenue Growth for Telcos?,
May 2004, at 11; SBC, Verizon Challenge Cable at Supercomm, Telecom AM., June 7, 2005;
Cynthia Webb, SBC Bets $6 Billion Against Cable, Wash. Post, June 23, 2004; Buckingham
Research Group, Network Wars. Exploring Fiber’s Rewards, Risks, Myths & Competitive
Implications, Nov. 30, 2004, at 23.

3" See, e.g., United Video v. FCC, 890 F.2d 1173, 1183 & n.4 (D.C. Cir. 1989); ACLU v.
FCC, 823 F.2d 1554, 1574 (D.C. Cir. 1987).

¥ Seg, e.g., Implementation of Section 11 of the Cable Television Consumer Protection and
Competition Act of 1992, CS Docket No. 98-82; Implementation of Sections of the Cable
Television Consumer Protection and Competition Act of 1992: Rate Regulation, MM Docket
No. 93-215.

3 AT&Tv. lowa Utilities, 525 U.S. 366, 378 (1999) (the Supreme Court confirmed that the
FCC had the authority to interpret Section 252(d)(2)’s pricing standard for unbundled network
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that appellate review lies with the courts instead of the Commission does not alter the
Commission’s clear authority to adopt implementing rules. Therefore, the Commission should

adopt rules that LFAs must follow as they process Section 621 franchise applications.

D. Consumerswill be Best Served by Commission Action
to Reduce and Eliminate Franchise Barriersto Entry.

Throughout its history, the Commission has repeatedly emphasized consumer welfare
over other values. Starting in the 1970s, the Commission has consistently recognized that
consumers are better served by market-based competition than through regulatory prescriptions.
Accordingly, the Commission has focused on policies and rules that promote entry and facilitate
market-based competition. It istime for the Commission to bring these policies to markets for
the delivery of video programming, particularly as competition will benefit broadband
consumers as well as video consumers.

Consumers will benefit from increased broadband entry. Inthe face of LEC fiber
deployment, cable providers have now begun to offer increased broadband speeds,*® and have
themselves begun to explore new “switched” technologies that appear to be similar to LECs
IPTV models that increase channel capacity and provide other features, including more high-

definition TV and video-on-demand.** A survey by Bank of America reports that incumbent

elements even though the Act charged state commissions with establishing rates for individual
network elements and ensuring that such rates are “just and reasonable.”).

0 See, e.g., David DeK ok, Comcast boosts speed of basic cable-modem Internet service, The
Patriot-News, July 13, 2005; Ed Gubbins, Cable Speeds Close In On FiOS, Telephony, July 11,
2005, at; Marguerite Reardon, Broadband speed war emerges, Cable providers are increasing
speeds as Verizon rolls out its fiber-to-the-home network, CNET NEWS.com, July 1, 2005;
Doug LeDuc, Comcast increases broadband speed; As battle with Verizon nears for cable
service, company plans change, Fort Wayne News Sentinel, July 19, 2005, at 5.

“! Peter Grant, Cable Operators Rush Services To Keep Edge, Wall St. J., July 21, 2005,
at B1.
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cable operators have responded to Verizon' s deployment of its FiOS video service by cutting
prices by 28-42% in those areas where FiOS video is available.*?

Not only will broadband video entry promote faster and further broadband deployment,
but the additional wireline video competition that it brings will also generate substantial benefits
that are not realized with satellite-based competition alone. Incumbent cable system operators
continue to control nearly 70% of the video distribution market on average, with the remainder
going largely to the two major direct broadcast satellite providers, even though a variety of
competitors have been attempting to win market share for well over adecade.®® At the same
time, prices for video services across the country have been increasing on average at a pace that
far surpasses the rate of inflation even though prices for local telephone, long-distance service,
wireless and broadband services have plummeted.

Indeed, even with the presence of two DBS competitors, cable operators have been
steadily increasing their prices more than 300% as fast as the Consumer Price Index (“CPI”).*
There is one clear exception to this general rule of cable rate increases—where a cable
incumbent faces competition from a wire-based video provider (not a DBS service, and not
necessarily a competitor also offering broadband), its rates are approximately 15% lower than the

same operator’ s rates elsewhere.*> Where the cable incumbent faces competition with a

42 Phoenix Center Bulletin #13

“3 Public Notice, FCC Issues 12th Annual Report To Congress On Video Competition, MB
Docket No. 05-255, (Feb. 10, 2006) (reporting that as of June 2005, cable incumbents controlled
69.4% of the video distribution programming market).

* United States General Accountability Office (GAO), Report to the Chairman, Comm. on
Commerce, Science, and Transportation, U.S. Senate:  Telecommunications, |ssues Related to
Competition and Subscriber Rates in the Cable Television Industry, GAO-04-8, at 20 (Oct. 2003)
(2003 GAO Report) (available at http://frwebgate.access.gpo.gov). GAO reported that cable
rates increased 40% over afive-year period compared with a 12% increase in the CPI.

52003 GAO Report at 3, 10 (cited in S. 1349, 109th Cong., 1st Sess. § 2(3) (2005)).
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broadband service provider offering video service, it appears that the cable operator goes even
further, responding “by providing more and better services and by reducing rates and
offering special deals”*® Infact, customers see the benefits of wireline competition in the form
of substantially greater price cuts (on average 300% greater) for video services from wireline
competition than from satellite competition.*’

Unfortunately, relatively few consumers see the benefits of the direct competition
between wireline multichannel video operators outlined by GAO. Fewer than 2% of the nation’s
households have a choice in wireline video provider*® and, chief among the reasons for this state
of affairs are: build-out requirements that often make entry prohibitive and inefficient; the
bureaucratic local franchising process, which subjects entrants to needless paperwork, delay, and

rent-seeking behavior; and cable operator actions aimed at enforcing these barriersto entry.

II. THE COMMISSION SHOULD ADOPT RULESPLACING LIMITS
ON UNREASONABLE REFUSALS TO AWARD FRANCHISES.

The single biggest obstacle to widespread competition in the video services market isthe
requirement that a provider obtain an individually negotiated local franchise in each area where it

intends to provide service. Initsfirst annual report on video competition in 1994, the

6 GAO, Report to the Subcomm. on Antitrust, Competition Policy, and Consumer Rights,
Comm. on the Judiciary, U.S Senate: Telecommunications, Wire-Based Competition Benefited
Consumersin Selected Markets, GAO-04-241,at 12 (Feb. 2004) (finding that “the monthly rate
for cable television service was 41% lower compared with the matched market, and in 2 other
[broadband service provider] locations, cable rates were more than 30% lower when compared
with their matched markets’). See also Annual Assessment of the Status of Competition in the
Market for the Delivery of Video Programming, MB Docket No. 03-172, Tenth Annual Report,
19 FCC Rcd 1606 1 11 (2004).

*" GAO, Report to the Senate Subcommittee on Antitrust, Competition Policy and Consumer
Rights, Committee on the Judiciary: Direct Broadcast Satellite Subscribership Has Grown
Rapidly, but Varies across Different Types of Markets, GAO 05-257 (2005).

8 See, e.g., 2003 GAO Report.
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Commission recognized that “[t]he local franchise processis, perhaps, the most important
policy-relevant barrier to competitive entry in local cable markets.”* That remains true today, as
Chairman Martin has explained: “[l]ocal franchising obligation requirements might impede
[telcos'] ability to come in and provide a competitive alternative for video services. . . . It's
critical and important for usto try to make sure that anyone else who wantsto come in and
provide an alternative video service has the opportunity to do that.”>® With the importance of
video programming to broadband deployment, the Commission should take sepsin this
proceeding to reduce significantly the barriers to entry posed by the local franchise process.

In particular, the Commission should take five tangible yet reasonably discrete sepsto
give meaning to the Section 621(a) obligation not to unreasonably refuse to award an additional
competitive franchise (then, as described below, the Commission should preempt inconsistent
state and local action, notably “level playing field” statutes). The five steps for implementing the
reasonableness requirement in Section 621 are:

1. Eliminate build-out requirements for entrants, relying instead on market competition;

2. Rulethat it isunreasonable to refuse a franchise ssimply because the terms and

conditions are“ more favorable” than those applied to the incumbent;

3. Require franchise approval asa matter of course for LEC use of facilities that are

covered by pre-existing accessto rights of way;

4. Establish minimum time periods and procedural limits on franchise application

review; and

5. Prevent local franchise authorities from requiring in-kind services above and beyond
the statutory maximum 5% franchise fee.

9 |mplementation of Section 19 of the Cable Television Consumer Protection and
Competition Act of 1992, Annual Assessment of the Status of Competition in the Market for
Delivery of Video Programming, 9 FCC Rcd 7442, Appendix H at 143 (1994) (“First Video
Competition Report”).

0 Doug Halonen, Telcos Take Their Case to the Feds; Sate Regs Hinder Entry to Video-
Services Market, Television Week, June 13, 2005, at 4 (quoting Chairman Martin).
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When the Commission implements Section 621 in thisway, it will substantially reduce cable
franchise barriers to entry and, thereby, promote the deployment of advanced

telecommunications capabilities to all Americans.

A. The Commission Should Eliminate Build-Out Requirements
For Entrants, Relying Instead On Market Competition.

Build-out requirements are antithetical to market-based competition: consumers, acting
through market processes, should determine where and when firms in competitive markets
deploy networks and offer services. This market-based competition will inexorably produce
better results and serve consumers better than regulators can hope to achieve (through no fault of
their own ... markets simply work better). The Commission consistently has removed build-out
requirements for competitorsin other markets, and it should do the same for wireline video
competitors to incumbent cable systems.

Thereisaclear statutory foundation for removing build-out requirements on
competitors—Section 621 requires a franchise authority to afford a cable system “a reasonable
period of time to become capable of providing cable service to all households in the franchise
area”! Just asthe Section 201 mandate for “just and reasonable” rates™ is fulfilled by the
operation of competitive markets, so too should the “reasonable period of time” in Section 621
be determined by market-based competition rather than regulatory prescription. Competitive
wireline video entry should not be dictated by, and limited to, the geographic contours of current

franchised cable networks, as such constraints inevitably will delay and deter broadband

147 U.S.C. § 541(a)(4)(A).
247 U.S.C. § 201(b).
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deployment. Instead, new entrant network owners should be free to deploy broadband video
wherever they have networks, and as business conditions dictate.

Cable system operators arguethat it isonly fair that competitors should have to offer
service to all of the same areas where they operate, yet this obscures the basic fact that the very
notion of imposing build-out requirements on competitorsis virtually unheard of in our
economy. Thisis not how a market economy operates, and there is no reason to think that a
command-oriented economy will do better than market competition at bringing broadband to the
American public. In fact, the very idea of applying ex ante build-out requirements to
competitorsis utterly inconsistent with the core principles of market economics.

Cable operator arguments for extending build-out requirementsto LEC entrants are
particularly disingenuous. Cable operators are not subject to build-out requirements when they
offer telecommunications or other voice communications services in competition with LECs,
why shouldn’t LECs be afforded the same treatment when they seek to compete with cable
companies? In fact, cable operators seldom build out their own video networks to the same
extent as LECs build out telecommunications networks (how many cable systems serve homes at
densities of less than one or two homes per square mile?). If cable operators are so convinced
that build-out requirements are a good idea, perhaps they should offer to build out and provide
voice communications services across entire LEC study areas as a condition of their entry in

markets for telecommunications and other voice services.

1. Build-Out Requirements Deter Competitive Entry

In response to the Commission’s Notice of Inquiry for the 2005 Report to Congress,
USTelecom provided the Commission with a clear illustration of how build-out requirements

inhibit entry, using the experience of Lakedale Communications, asmall LEC in Minnesota with
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11,000 lines. Seeing an opportunity to enter additional markets and deploy broadband facilities,
Lakedale joined with the Wright-Hennepin Cooperative Electric Association in 1999 to form
WH LINK LLC, to build a system capable of providing video services as well as broadband
Internet and voice services to portions of Otsego.>® On March 25, 2002 Otsego initiated its
statutory franchise application process and both WH LINK and the cable incumbent, Charter
Communications, which had been operating under an extension permit, applied for franchises.
Charter proposed to serve all areas of Otsego with a density of nine homes or more per quarter
mile, and WH LINK proposed to serve a smaller area—five residential subdivisions where it was
aready providing telephone and Internet service—and to expand its network in the futureif the
system was successful.

Otsego approved Charter’ s franchise with a seven-year build-out requirement for all areas
with a density of nine homes or more per quarter mile. The City approved WH LINK’s
application conditionally, aswell, 