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William Gaston, President 
Marc0 Island Cab!e 
P. 0. Box 368 
Marco Island, FL 34146 

Re: Marco Island Cable v. Comcast Cablevison 
Case No. 2:04-C-26-FtM-29-DNF 

Dear Bill: 

Enclosed please find a copy of a draft letter to attorney Jamie Bianchi. Please 
review and call me with your comments. 

Sincerely, 

Louis D. D'Agostino 
For the Firm 

LDD:amb 
Enclosure 
cc: Edrnond E. Koester, Esquire 
F:\wpdow\LIT\Marca Island C ~ ~ I ~ \ C O T T ~ S . O ~ \ G B S I ~ ~  12.wpd 



DRAFT 

June 16,2004 

Via Facsimile and 
Reqular US.  Mail 

Jaime A. Bianchi, Esq. 
White & Case, LLP 
Wachovia Financial Center, Suite 4900 
200 South Biscayne Boulevard 
Miami, FL 33131 

Re: Marco Island Cable v. Comcast Cablevison 
Case No. 2:04-C-26-FtM-29-DNF 

Dear Jaime: 

Our client Marco Island Cablevision, Inc. is in the process of installing a cable 
distribution network in the Belize Condominium located in Marco Island, Florida. I 
understand that on Tuesday, June 8, 2004, a Comcast employee was advised by the 
manager of the Belize that the building was open to competition and that Marco Island 
Cable was chosen by the Association to serve the common areas in the building. The 
Comcast employee then told the manager that Marco Island Cable was not authorized to 
use any of Comcast's wiring that was installed. 

On further investigation, we understand that the individual unit wiring as well as the 
home run wiring was actually installed by an electrical contractor under contract to Kraft 
Construction, Inc., the general contractor that was hired by WCI to construct the 
condominium. Accordingly, Comcast did not install the wiring. 

To the extent that Comcast has a claim to any of this wiring under FCC rules 47 
C.F.R. 76.802 or 76.804, we do request that you please forward copies of any such written 
documents supporting this claim. As a result of time constraints, we do request that we 
receive a reply to this letter no later than 500 p.m. on Tuesday, June 22, 2004. 



Jaime A. Bianchi, Esq. 
June 16,2004 
Page 2 

I thank you for your attention to this matter. 

Sincerely, 

Louis D. D'Agostino 
For the Firm 

LDD:amb 
cc: Client 
F:\wpdocs\LIT\Marco Island Cable\Comes.W\Bianchi.wpd 



OlReCT DIAL: (S05) 996-6269 

Jwe 22,2004 

P 
Louis 0. D'Agocbrq Eq. 
ChetFy P~~ndomo Witon 8 Johnson LLP 
821 Fifth Avenue South, Suite 201 
Naples, Fl34102 
Fax: (239) 261-9782 

Re: BetizeCondr . .  



Should MIC choose to provide rCnico to the residents of h e  B&r Condominim, it 
should do so without intafcamg with Comcut'r Wiring. Pleve dl me if you ha% my 
qucatiom regadiag mi8 matter. 

Bt4 regard#, 

A. Bimohi 
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INSTALLATIOX M D  SERVICES AGREEMENT 

THIS r\STAI,I.ATION A N D  SERVI(:ES A ( i R E t M E N ~ I  (this “Agrucmcnl’) IS madc and cntcrcd 
Into [h i \  4!h day o i  Augurt 2003. hy and hchuccn COMCAST CARLEVISION OF THE 
SOCTH, INC. (the “Company”), whose address IS 301 Tower Road. P.O. Box 413018. Naples. 
1,lorida 33101 and WCI CO.MMUNIlIES, IluC. (thc "Owner.') who owns or has control over 
cchiin ma1 cstatc and improvcmcnts intcndcd to bc dcvclopcd as a rcsidcntial communiry ro bc 
commonly known as Belize at  Cape Marco, a condominium, and thcrcnn locatcd in Collicr 
County at Capc Marco Drive. Marco Island. Florida 34145 (thc “Prcmiscs”). consisting of 148 
residential units and related amenities. 

The Cunipany has brei1 p n t e d  by Collier County. Flonda a franchise ki construct and operaie a 
u h l e  z<mimunicalions system in C‘olller County Florida (the “Franchise Authonty”) The Owmcr 
dcsircr 11) h a w  the (lampany providc hroadhand serviccs fo  the Prrmisrh, including, bul n c i l  l imikd 
to. cahlc lclcvision servicc (rhc “Scrviccs“) and thc Company i s  willing to install. inaiiitain und 
qxxatc a hroadhand communications systcm for such purposcs on thc Premises in xcordance wlth 
thc tcrms and conditions below, 

N O W .  I 1  KWl’ORE for good und vuluable consideruuon, (he parties. intending Lo he legall> 
bound. Jgree as follow,: 

I 1 hc Compnny agrccs to install disfrihurion cahlc:. 
imipliliers, pedtlsiills and d l  oLher fncilitics (thc “Compnny Systcm‘.) tip Io thc poinr ofdcmarcntion 
neceshary 11) deliver the Scrviccs within and throughout the Premises to the rcsidcnccs. ‘I’hc Owncr 
wll install intcmd wiring. consisting of rhe cable hoine wiring and the cable home run wiring (as 
dclincd In 37 C F.K. 76.800(d)) ar the Premises iiecessuy to deliver the Services to the residences 
wirhin Prcmiscs in accordance wilh upplicahlr Federul Cornmunicnlions Commission (’-FCC”) 
rcgulations. industry standards and local codes (thz “Owncr Systcm”). All work shall hc donc hy 
the Company iii a proper and workmanlike manner in accordance with Fcdcral Communications 
Commission (“FCC”) regulations. industry standards a i d  local codes, urllcss othcrwisz providcd in 
l h i b  Agrczincnl. Company shall kccp rhc 
Premises tree tiom accumulation of waste materials caused by instclllation of the Company System 
T h e  (’orripany Systcrn shall not preclude or interfere with other interactive two-way 

communications or security systeins for un i ts  or thr comiiioii rlrmrnts The Company shall br 
rcsponsiblc for all  costs und expenses incurred by i t  i n  cnnslructing Ihz Company Syslcm Thc 
Company agrees to repair andor  replace any damagc to thc Prcmiscs rcsulting from thc installation. 
operation. iniaintrnance o r  rcrnoval of thc Company System The Company will be responsible for 
uhhining JII ncccssaq pzrinirs. licenszs mid approvals 111 coiuiection with the coiistmc tion 
nilslallnii~in nnd opcrotion of the Company System 

SvsLcni Construction and Insfallation 

All inatcrials shall bc of good and durablc quality 
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a)  Pnor to the installation of the Company System. constmction plans prepared hy thc 
Company may he reviewcd and approvcd by the Owner, provided that Owner‘s approval shall not 
be unrcasoii.My wirhhcld. Owner shall Ioca~c on such plans a l l  known undcrfround facil i t ies 
cxisting on the Premises. Owner shall ancmpt to give the Company at IKCISI twenty (20) days 
notice. when possible, of the opening ot’utility trenches on the Premises so that the Company may. 
at iu option. install the Company Systcm in the couunon utility trenches. and shall othcrwise 
cooperatr wiUi the Cwnpany in thc conswcrion and inslallntion ol’the Systcm 

b) The ownership of all parts of the Company System installed by thc Company shall 
be and will reindiii the personal p r o p c q  of die Company At no time during or after the trnn 
hcrcof sha l l  the O m e r  or any  rhird parry have h e  right lo usc thc Company Systcm or any portion 
thereof for m y  ptirpnsc. ‘l‘hc ownership of the Owncr Systcm shall be and wll remain the propcrty 
of the  Owner ‘Ihc Company shall not be liahle i n  any manner whatsoever (or maintcnance or repai 
of Ihr  Owncr Systcin. Company agrees that inauiteiimice sewicr Ibr the Owncr System shall be 
uvdilablc to rhc Owner upon request at thc Coinpaiy’s then current rntcs for labor and materialb 
Owner hcrchy authorizes Company thc cxclusiue nghl to utili>& any and all portions of Owner 
System .I< nccdcd to deliver the Services within and throughout the Premiscs 

2. Easrmcnr Owner rcprcscnrs IO Company lhnl thc Prcmiscs will be owned 
c d l ~ ~ t i ~ c l y  by the residenltal Condominium unit owncrs in thc Belize at Cape Marco, a 
Condominium (the “Cniidominium”). and will be managed and operated by and through the 
BeliLe at Cape Marco Condominium Association, Inc. (the “Association”) Owncr rcprcscnts to 
Company 11131 Owner i s  thc Icgal rrpresentaiivc of thc unit owner5 ol’record on f i lc  with Collier 
(:ounty. Florida. Thc Owner has the authority to grant r l  non-exclusivc casement in favor o f  the 
(‘ornpany to place the Company‘s lines across the Premises and to opcratc the Company System 
(whrthcr by cable, satellite. microwave or othenuisc) and the deliver Uie Sewiccs to the Premibcs. 
unless orhcnvise required by applicable Iuw l ’hc Owner hereby ugrecs to cxecutc the fonn 01’  
rastmciit anaclird hereto as Exhibit “A” and incorporated herein hy this refcrcncc. 

3 .  Access. I’he Owner will allow Conipany einployees IO cntcr all common a r e a  CiTlhc 
Prcmises lor thc purposes of auditing. dmoimecting scrvicc. installing. mnintuining. rcpairing. 
repl;rciny o r  rcmoving equipment and apparatus conncctcd with the provision or the Scrvices. 

4 .  Notlung ffl th is Agrermcnr shall be construed to requirc that any or 
;ill residcnts subscribe lo the Scrviccs The O m e r  hus thc aurhoriry ro grant and does herchy grnnr 
t u  the (’ompany during the term hcreof the non-rxclusivc right and license to deliver lhe Scrviccs 
on thc Premises. 

D c l i v c ~  of Services 

5 The tcrms, conditions, charge,: nnd fccs for rhc Service, 

provided tv residents at the Premises shall be contained in contracts bctween the Coinpany and 
individiul rcsidents. Thr Owncr assumes iio liahility or responsibility for sewice chargcs 
coiitractcd for by residents All billing and ~ollections from rcsidenrs will be accomplished hy rhc 
Company Fccs, charges and availablc Semicrc~ offcrcd by thc Company within and lhroughour thc 

Fccs a i d  Charecs for Services. 

2 
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PrrrniS+a shall he no greater than t h o x  locally published with the Franchise Authonly of Collier 
County 

6 .  l h c  Company shall providc customcr s c n w e  in accordancc with 11s 
franchise agrccmcnt with thc Franchisc Authonty 'l'hc Company will maintain a local or toll-frcc 
tclcphonc numbcr which will bc availablc to i t s  subscribcrs 24 hours a day, scven days a week 
Company reprcscmatives will be available to respond to customer telephone inquiries during 
normal busiiiess hours. The Company will begin wcrrking uii service intrmrptions promptly and 
in no event later than the next business day ;Iller notilkation u l ' t h t .  service problem, excluding 
conditions beyond the ~ontrul  ol'the Coinpdny 

7. Neither the Owner nor anyone operating on i t s  behalf will tap or  otherwise 
interfere with the Systrin Ibr any purposes Norwrhsranding anything else tn [his Agreement to [he 
contrary. the Company shall not interfere with thc right of an individual rcsidcnt to install or usc h s  
own private reccption dcvicc, provided. howcvcr. that should any device or any facility belonging 
tu rl resident (nr Owncr) not comply with the technical specifications established by thr  FCC. 
including. hut nnt limitcd to. signal leakage, wluch intrrleres varh the Company's delivery 01' I h r  
Servicch. thc Company reserves the right tu discontinue service [o the individual unit unci1 such 
non-confnrm.mcc is cured by the resident. 

Custorncr Scrvicc. 

lnlerlrrencr. 

8 .I'hc tcrm of this Apeement shall wmmence on the dare above wnnen and, unless 
o!lierwise wrminatcd in accordance with the krms hrrenf, >hall remain in full fnrw and cffccr for a 
pcriod o r  rwcnry (20) years. This Abqeemcnt shall nuromaricelly rcncw on a ycar-to-ycar basis 
iinlcss cithcr party shall prcrvide the othcr with a miniinurn ninety (90) days notice of its intentiuii 
not to rencw at the end o!thr then current tcrrn 

.m 

9. T h e  Company agrccs IO maintain public Iiabillty inhurnnce and propcny 
damage liability insurance as rcquircd by the Company's lianchise agreement wilh the Franchise 
Authorit); Upon requcsl, the Company will providc the Owner with a certificate evidencing such 
insuTancc. Company shall, at all timcr without mtcrruption, rnammn at its own costs and expenbe. 
all workcrh,' coiiipensaticin inswancc rcquircd by law. 

~i su rmce .  

10 The Company shall indernnily. defend and hold thc Owncr and thc 
Associatiw harmless from any and all cldirns, damage or cxpensc arising out of thc actions or 
omission of thc Company, its agents and cinployccs with rcspccr ro thc insrallation, operation. 
maintcnancc or removal of' the System and thc Scrvices provided to residents at the Premises 
pursuanr to this Agreement. Company shall he rcspnnsihlc for, and shall indemnify and hold the 
Owncr  and thc Association hannless lioin and against, any and all claims, damagcs, liabilities. 
c o w  and cxpcnscs. including reasonnhle otiomcys' fccs and cxpcnscs. arising out of or resulting 
from ( i )  m y  dainages caused by Company or Compuiy's agents in the perfonnaiice of this 
Agreement. including any injury to persons or Premises while on the Premises or dimng the 
installatioii. inainrenancc or operation ol' t h ~  Syskm. o r  (ii) any dcfcctivc work pcdormcd. or 
delkctivc mntcrinls uscd. by Company nr  Company.s ngcnts Ihc AssociaIion shall indeinnify, 
dcfcrid aiid hold the Company harmlcss from any and all claims. damage or expense ansing O U I  uI  

3 

lndrrnnilicntion 
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the action, or omissions ul‘ the Owner, the Assoht ion.  or eilher ol their respeclive dgenb and 
cmployccs In no evcnt shall thc Owncr. thc Association. its mcmhers or thc Compnny bc liahlc h r  
any conscqucntial. indircct. incidental. spccial or punitive damages whatsocvcr. 

I I  I crmination. 

3) Dcf3ult. In the cvcnt cithcr party defaults In the pcrformance of any of the 
material terms of this Agreement. the non-defaulting party shall give the defaulting party Mintten 
noticc spccifving the nature of such default and identifying the specific provision in tllis Agrecmeiir 
which gives rise to h e  defaull The dcliulting party shall huve thiny (30 )  dnys to either ( i )  notify 
the iivii-drl;lulbny parly that no default occurrcd. (ii) curc thc dcfault. or ( i i i )  if such default is 
incapable ofcure wthin such thlrty (30) day pcnod, commcncc curing thc default within such thiw 
(30) day penod dnd diligently pursuc such curc to complction. In thc cvcnt thc dcfault is not c u r d  
or il cure i s  1101 ccirnmcnccd, wirhin such thirry (30) day pcriod. rhc non-dcfaulting p w  may 
Lerminate t h i s  Agreement upon thirty (30) days wiften notice without further liability of either 
PWY 

h) I .ass of Franchisc. l’hs Agreement shall termmule uutomillically wlthwi ilny 

lurlher liability on thc part of the Company 111  the even1 the Company’s tianchise w t h  the Franchisc 
Authonty or any rcncwal thereof ceases to be in ell’ect 

12 Upon Lenninulion or this Agrccmcnt for any rcason, rhc Company 
rliilll h a w  a pcriod of six ( 6 )  months in which 1 1  shall be wtitled but not rcquircd to rcmnvc the 
Company Systcrn. The Company shll promptly repair any damage to the Prcmises occasioned by 
s u ~ h  rrmcrval In thc cvcnt the Company h i 1 5  LO remove thc Company Systcm wittun the time 
specilied herein, Company System shall be deemed ah.mdoncd and shall bccomc rhc proprny or the 
Owncr. 

13. .AROriievS’ Fees The przvailmg party in any  litigation &ing out ol‘this Agreement shall 
bc cnrirlcd to collcc~ liorn thc non-prcvailing piirty, all fee5 and ciWs or such litigation, including 
reasonable atlumeys’ fees and costs 

Kcmoval of Systcm. 

14 Miscellaneous 

a )  Force Maicure. The Company shall not hc Iiahlc for failure to construct or to 
c o n h u e  10 operatc thc Company System diinng the term hzrcof due to acts of God, the failure o! 
equipmrnl o r  facilities not belonging 10 Cwnpany (includmg, but not limited to. utilily seivicc). 
denial of acccss to faciliucs or rights-or-way csscntial to serving the Premises, guvermnent ordcr or 
rcgulation 01 any other circumstanccs hcyond the reasonable control ot Company. 

b) Assignability, Binding tffcct .  This Agrerment may bc dssignrd by either parfy 
Thc assignee h u l l  ugrce in writing to bc bound by 1111 the lennh and condilions hcrcof In the 
event l h r  Owner sclls. assigns, transfers 01 otherwise convcys the Prcmiscs to a third parry. the 
Owner shall usc commercially reasonahle efforts to give the Company prior witten noticc uI 

4 
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such change of ownership or control In the event of an assignment other than to the Association 
upon ucuisl'rr 0 1  ccintrcil of the Assciciulion, Lhe Owner shall advise any new owner o r  conrrolling 
party of the binding efr'ecl or'this Agreement and shall use its best 6fforls to causc any new owner 
or CunLrolling party to exprrsdy assume this Agrccmcnt and aprcc to bc bound by its terms. This 
Agreement shall he hinding upon thc partics and thcir rcspecuve successors and assigns. 

C) Aoplicablc Law. This Agreement shall be governed and construed in accordance 
with applicahlc fcdcral laws and rcgulations and by the laws of the jurisdiction in which lhc 
Premiwr Jre located. without rcgard to its choicc of law principles 

d)  Invalidity. If any provision of this AbTerrIient 15 found to he invalid or 
unenforccablc. thc validity and enforceability 0 1  the remaining provisions of [his Agreement will 
not bc affcctzd or impaired. 

e) Recording. The Company has recorded the Easement Banted by WCI 
Communities in the public records of the county in which the Premises are located. 

9 \a. All noticcs. dcmonds, requests or other coinrnunicallons given 

uiidcr this Agreement shall he in writing and be given by personal delivery. cerlified mail. return 
rcceipt requested, or nationally rccognized overnight couner service tu ilie address set forrh 
bclow 0 1  as may suhsequcnrly in writing be requested 

[ I  to the Owncr: 
WCI COMMUNITIES, INC. 
21301 Wvlden Center 
Bonita Springs, FL 34134 
Attn.: I.egal Department 

I1 .. . I ( I  ..~ the Company: 

Comcast Cablcvision 
Y . 0 .  Box 413018 
Naples, Florida 34101 
AtIn.: Commercinl Development 

g) Entire Afmement; Amcndments. This Agreement constitutcs the entire 
agrzcmciit bctween the parties and supcrsedes all prior agreements, promiscs and understandings. 
whcthcr oral o r  writtcn. '].his Agreement shall n o t  bc modified. amended. supplemented or 
revised, except by a written document siyned by both parties. 

h )  Authority. Each pany rcpresents Lo Lhc otlier Ihal rhc pcrson sigrung on 11s 
hchnlf has the legal  right nnd authorit). to rxecute, enter into and bind such party tu Lhr 
commitments and obligations sct forth herein. 

5 
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1) Relationship. The relationship 01' Company IO Owner and each Owner IS 

Sothing hcrein shnll be iiucnded to be. and shall bc, only that of- independent contractor 
constmcd as creating il rzlarionship of joint venture or pnrlnership 

IN WITSESS WHEREOF. the Parties have caused [hi> ApXrncnl  to be execured by thcir duly 
aur1ioriw.I rrprrsrntativcs as of the date l i n t  urilrcn sbovc. 

WITNtSSIA I I'LST 

A s s l s  cine Sec retsry 

WCI COMMUNITIES, INC. 

COMCAST CABLEVISION OF THE SOUTH, 
INC. 

6 


