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THE COURT: Motion to dismiss?

MR. KOESTER: Yes, Your Honor. Ed Koester for

the Cozumel Condominium Association. We filed a
motion to dismiss in this matter. It's a pretty
simple case. Comcast Cable has brought a lawsuit

against the Cozumel Condominium Association
essentially alleging three things: that the Cozumel
Condominium Association entered into a contract with
Marco Island Cable -- that's a bulk-rate contract for
cable -- that violates a 1986 agreement between
Continental and the developer of Cape Marco on Marco
Island.

The second allegation is that the Cozumel, by
entering intc a bulk cable contract with Marco Island
Cable, has breached an exclusive easement that was
granted as part of the 1986 agreement.

The third point in the lawsuit is that -- the
allegation that the Cozumel breached this 1986
agreement between Continental Cable and the developer
of Cape Marco by tampering with certain cable
equipment when it allowed Marco Island Cable to
install or service -- provide cable service to unit
owners.

The contract itself is in Tab 1 of the first book

that I gave yoﬁ, attached to the complaint. And the

Donovan Court Reporting, Inc. (239) 793-0021
Suite 301, 2315 Stanford Court, Naples, FL 34112




ZzTTpe T4 ‘seTdeN ‘3anop pIojuels grez ‘I0E S3I0S
1200-£6L (6£g) -oul ‘Burizodsy 100D uRAOUCq

Jo0u ST TawNnzod 2yl 3e ApogAur -- I3UMO 3TUN OU

1eyl ‘Isptaoxd SATSNTOXS Syl ¢ 03 ST [BIUSUTIUOCD 3JBUl
Juswsasxbe 3yl IO T UOT3IDSS Ispun IBSTD S,3T OS

. 90TAIag Syl 103 sasTwasig

5yl JFO S31USPTIS2I TENPIATPUT 3ID23UUOCDSTIP PUBR 1D23UUOD

01 2ybTI Syl TEIUSUTIUOD s3uriIb I3Yylan IsumQ pPuUrBR 30T

pue DUTITT2MP ‘3Tun TeTIUSPISSI UDE3 01 pu=2l1xXa TTEYS
5SUSOT] SATSNTIOXS STYL, ‘sAes sousijuss 3IsBT 22Ul

. STEM3USI pUP SUOTSUSIX® S3IT ‘Juswssiby

STYl JO wIs3l syl I03 ‘Josx=2yl 1xed Aur I0 ‘sssTwsig

2yl 031 (®0TAJSS 9U3l) SUOIIROTUNWWOD puBgpROI(g

pue HutwweibHoxd 3OTAISS STRD IsSYUlo pue 3DTAISS

OTpPRI pPUB UOTSTASTS3 8Iged pspurdxs ‘s0TaAISS OTIp=2X

puUe UOTSTASDTS1 27deD OIseg IO I3PTAOId SATSTTOXS pPUB

3T0S @2yl se TrauUSUT3uo) siurtodde pue S3SUSDTT ISUMO,,
:SMOTTOI SBP -- 1BU2 sT sbenbueT TeEnioe 3yl puy

s T2wWnzo)d

2yl JO S2IUIPTSaI 5yl 03 BOTAISS BTgeo sprtaoxd o2

BSUSDOTT S2ATISNTOXS UB TBIUBUTIUOD S3pTaocrd pur epTIOTS

1S8MU3nos JO UOTSTADTJED TPIUBUTIUC) UYITM 1uaawasabe

ue O3UT psI33us ‘ooaely ade) 30 xs3doTlsasp TBUTIHTIO

5y3 ‘uotrizeaxodao) 33uswdoT=ADdg ODIBRW JIUTOJ 1Pyl ssptaocxd

ATTeT3usssa 3juswsaibe syl JO T UOTID3S 2T ybnoays

0ob ueo sm pue ‘juswssibe a3y3z J0 sbHenburT Tenioe

Yl ST 2s®OD STY3I UT 21e YooT 03 butyax 3zuezzodwT 3souw

(oD

G¢

b

e

Zc

12

0¢c

61

8T

LT

ST

ST

Al

el

21

1

0T

o



zTTbe T3 ‘satdeN ‘3IncD pIoFuelds GIEz ‘10€ S3ATOS
1200-€6L (gcz) 'oul ‘burtizoday 31IN0D UBAQUC]

-

IO JUSPTIS®I Yons TIPUS IOU ‘22TAIDS UOTISTASTS3 STIR2
-~ 90TAISS 97geD DPASU3DTT IO pasTydueIy sTdgelTEAR
Aue 07 SS900FP P3TUIP =g TTIBUS ‘I3UumO0 I0 1uUurvrUI]
I2yasym ‘aTun DUTITTSMP WNTUTWOPUOD Aue JO 3JUIPTSSI
ON, ‘sAes =231naie3s a9yl L gel Ispun s,3T -- sAes 21ey3l
sanje3s e passed Zgzl 8IL uOTaIDSS ybnoayl sInaieIsIbaT
epTIOTd 22Ul 3IBYl ST SSTWSTP ©1 uoT3ow 3yl uyl 3utod
1SITI =Yl ‘nok sarvb I yoogs3iou ASITI Syl JO Z gBL
Ispun ST PaTTI SM JeY] SSTWSIpPp 03 UoTiow 3YJL
*g20TAIDS SpTACId 03 WSYl 03 TBIDTIU(]
10U S$,2T 21BYl UYodOnNs SI® SIOLIDRI OTWOUODS wsap Ayl 3IT
108I3U0D Syl [20UeD ATTRISIB[TUN ueD ‘3I10I35I2yl ‘pume
ssstwsxd 8yl 01 80TAISS 8yl epraoxd o3 Tedr3doexdwT I0
a7qTssodwT 3T @3PwW SIO3IDEBJI DOTWOUODS puUBR TBOTUYOD31 32Ul
UOTJIRPUTWIS]SP 3TQBUOSESI B SXYBW URD TBIUSUTIUOD 3IBY
sepTtaoxd ATdwTs =ous31u=as 1seTl SUL ‘g uUOT1IODS®S ST 1IN0
butxg 01 uem T usws=a21be syl ur 3urtod 3IseT 2UQ
cAuedwoo aTges Hurtisdwood I3Y3IO
Aue I0 sTge) PUBTSI ODIBN ‘sSsn 03 =7ge 3 03 ST 3STS
2UO0 OU 7JBYL JUSWSSE2 DATSNTOXS UR S§,3T puy *S90TAISS
27ged aprtacxd 031 IIpIO UT Sso2IbHs pur ‘ssaaburt ‘sssode
IO J1UPWSSEPa SATSNTOXS UR pPajueIb OSTe ST TEIUSUTIUOD
1eyl 325 am ‘¢ ydexbeaed ‘sbhed axsu syl uoQ
*TR3USUTIUOD

ueya Isyaio Auedwod aTged B asn o3 pasoddns

5¢

v

£l

¢c

¢

0¢

6T

8T

LT

ST

ST

v

€1

¢t

IT

01




5

1 cable television service be required to pay anything

2 of value in order to obtain or provide such service

3 except those charges normally paid for like services

4 by residents of, or providers of such services to,

5 single-family homes within the same franchised or

6 licensed area and except for installation charges as

7 such charges may be agreed to between such resident

8 and the provider of such services."

9 So we have Section 718.1232 that the Florida
10 legislature passed back in 1981 that says no unit
11 owner of the Cozumel can be denied the right to choose
12 whatever cable company they want. If we go back and
13 look at the contract, which, again, was under Tab 2,
14 we see that we have an actual agreement between
15 Continental and the original developer that does
16 exactly what 718.1232 says cannot happen. We have the
17 developer, Point Marco Development Corporation, and
18 the predecessor cable company, Continental, prior to
19 the Cozumel even being completed, entering into an
20 agreement that says basically nobody at the Cozumel,
21 no unit owner, no property owner, no unit at all, can
22 use any other cable company other than Continental.
23 That 1s the essential agreement, and then it goes on
24 to provide that their easement will be exclusive.

25 What we have here today 1s a situation where unit';J

Donovan Court Reporting, Inc. (239) 793-0021 :
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in clear vioclation of the statute.

The second argument for the Court to consider is
in absence of 718.1232, we also have Section 718.304
that says any agreement entered into by the developer
prior to turnover is unenforceable if it's unfair and
unreasonable. And our argument to the Court today is
forcing the Cozumel residents to use only Comcast is
fair -- is unfair and unreasonable.

THE COURT: When was turnover?

MR. KOESTER: Turnover occurred back in December
of 2000.

THE COURT: Is there a time limit on that last
Statute?

MR. KOESTER: There -- there's two separate

sections, and I only brought one up today at the

motion to dismiss stage. The 718.302 Subsection 4 is
in -- Subsection 4 is under Tab 9. BAnd what this
basically -- what that statute says is, "Any grant or

reservation made by a declaration, lease, or other

document, and any contract made by an association

prior to assumption of control of the association by
the unit owners other than the developer, shall be
fair and reasonable."

QOur argument 1s on its face the exclusive

contract that would prohibit any other cable company

Donovan Court Reporting, Inc. (238) 783-0021
Suite 301, 2315 Stanford Court, Naples, FL 34112°
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from servicing the Cozumel is not fair and is not
reasonable. It doesn't reguire that it be canceled or
anything. 302 sub 4 is self-executing.

We also have voted as an association to cancel
the contract under separate provisions, but I don't
believe that's proper for a motion to dismiss. So if
it survives a motion to dismiss, we can come back with
a summary Jjudgment, the affidavit and the proof of the
voting and the filing of the certificate and those
types of things.

But for purposes of today, we would say an
exclusive contract entered into by a developer and
entered into by Continental, the predecessor of
Comcast, solely for the purpose of stopping any other
cable company from ever servicing the Cozumel, at
least for 15 years, is not fair and not reasonable and
violates 718.1232.

And further, to take it another step, if you
leave the condominium chapter and you go to 542.18,
which is the restraint of trade statute, that says you
can't have any agreements that restrain trade.

Clearly i1f a developer enters into an agreement with a
provider of cable to prevent people living in an area
from ever going out and selecting their own cable

company for at least 15 years that would be

Donovan Court Reporting, Inc. (239) 793-0021
Suite 301, 2315 Stanford Court, Naples, FL 34112
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restraining trade.

The Marco Island -- and this is just for
informational purposes, not for the motion to dismiss.
But for informational purposes, the rate they're
getting with Marco Island Cable is half of what
Comcast was charging them. So you combine-that with
the 7 -- with the 542.18 and it makes sense. 542.335,
which is normally the -- the noncompete statute -- I
usually see it used in the employment context. But it
has limited exceptions as to when you can have
contracts that are going to restrain trade. And this
-~ this contract would not fall under that particular
statute, and therefore it's unenforceable. So just in
summary, it violates 718.1232. It violates 718.302
sub 4. It violates 542.18.

And one more item, and that is it's illusory,
that Section 8 that.I brought up to the Court
indicating that Continental reserved the right that if
it becomes unprofitable for them, they can cancel the
contract, which means that if it turned out to be a
good deal for the Cozumel, they're going to lose the
benefit of the contract anyway. That makes it
illusory. And we did provide the Court case law that
says if there's not mutuality of obligation, that is

1if we can't hold them to the contract to the same

Donovan Court Reporting, Inc. (239) 793-0021
Suite 301, 2315 Stanford Court, Naples, FL 34112-
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10
extent they can hold us to the contract, it's a void
contract as being illusory 1in any event.

THE COURT: Are they using the new cable supplier
now?

MR. KOESTER: The Cozumel 1is. And it's important
to note under the contract that's being sued on today,
the association itself never signed it. The
association itself doesn't pay any fees under it.
Individual unit owners were required simply to use
Comcast as their cable company. So Comcast had

individual service agreements with unit owners, and

these unit owners would pay. The Cozumel Association
wasn't writing any checks to Comcast. And so it's
interesting that they sued us. The associliation isn't

paying any money.

Under the Marco Island contract, the association
is, in fact, paying the bill for the cable. And under
the exclusive arrangement -- I shouldn't say
exclusive. Under the bulk arrangement with Marco
Island Cable, the unit owners are still free to choose
whatever cable company they want. In fact, some of
these owners still use Comcast, is my understanding.

THE COURT: Thank you. Response?

MR. KANTOR: Philip Kantoeor for Comcast, Your

Honor. As to 718.1232, the statutes says that no

Donovan Court Reporting, Inc. (23%) 793-0021
Suite 301, 2315 Stanford Court, Naples, FL 34112-
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12

1 contract -- the bulk contract is one where a hundred

2 percent of the residents are required to receive cable
3 from a particular operator, and the association

4 collects the money from each resident and then pays

5 the cable operator. If in that condominium

6 assoclation a hearing impaired or a blind person was

7 living in there by themselves and wanted to opt out of
8 the contract, they could do that. So, for instance,

S if it's a hundred-unit condominium and you have a

10 blind person who doesn't want to receive cable TV

11 because he can't watch it, instead of charging for a
12 hundred units, you charge for 89.

13 Well, if this contract was a bulk one and didn't
14 refer to this provision of the law, we'd stiil have to
15 follow it. We wouldn't be in violation of the law for |
16 not referring to it as long as we applied the law. So%
17 if a particular resident, as I said, wanted to opt out .
18 of the exclusive and call Marco Island directly, they
19 could do that, and neither party to this contract
20 could stop them. But, as I said, it doesn't give the
21 association a right to just go breach a contract and
22 sign with someone else.

23 Now, had they felt this way and brought a dec

24 action to Your Honor and said, "Hey, we don't think

25 this contract's valid. We want you to rule that we

Donovan Court Reporting, Inc. (239) 793-0021
Suite 301, 2315 Stanford Court, Naples, FL 3411%




13
1 can get out of this," well, that's a different story.
2 But they can't take self help, just breach their
3 contract, and move on.
4 As to 542.18 of the Florida statutes, they
5 haven't cited to you a case that says you can't have
6 an exclusive contract. The 11th Circuit Court of
7 Appeals in Florida has said it's well established that
8 a party may choose with whom he will do business and
9 with whom he will not do business. And an exclusive
10 dealing will not give rise to liability absent a
11 showing of actual competitive injury. There's none
12 here. This -- there's no showing. There's no
13 allegation of competitive injury. We can have
14 ~ exclusive contracts. In fact, several years ago the
15 FCC started a notice of ingquiry as to whether these
16 type of contracts were valid. It's never ruled
17 . barring exclusive contracts in the cable television
18 industry.
19 As to the illusory fact of the contract, one
20 portion of the contract that was not pointed out to
21 you, Your Honor, is Section 13, which talks about
22 severability. If there is a illegal, inoperable, or
" 23 invalid provision of this contract or if a provision
24 is ruled to be invalid, illegal, or inoperable, it
25 gets automatically wiped out, and the rest of the

Donovan Court Reporting, Inc. (239) 793-0021
Suite 301, 2315 Stanford Court, Naples, FL 34112-
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14
contract is deemed proper.
So, first of all, if the contract's i1llusory
because Comcast has the right to opt out of it if
there's economic or technical infeasibility and Your

Honor would rule that that would be invalid, well,

fine. We'd put an X through that provision of the
contract, and we'd move on. The contract's still
good.

However, the case law that was cited to by
counsel basically said if the company -- if one of the
parties to the contract simply had the option to -- we
don't want to go with this contract anymore and
reserved themselves the right to dd that in the
contract, then the contract would be invalid for being
illusory.

We don't guite have that here, Your Honor. We
have a case where Comcast has to make a reascnable
determination that the complete execution of the
contract would be either economically infeasible or
technically unavailable. It's not gquite the same, so
I don't thirnk it's quite illusory. But, as I said
before, I don't think it matters because we have a
provision in the contract that says if you were to
rule that to be invalid, that portion gets stricken,

and the rest of the contract is operable.

Donovan Court Reporting, Inc. (239) 793-0021
Suite 301, 2315 Stanford Court, Naples, FL 34112
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As to Section 718.302 of the condominium statute,
I would assert that it's inapplicable to this case
because this contract does not, as this -- as the
statute reguires, it does not provide for operation,
maintenance, or management of a condominium
association or property serving the unit owners, as
718.302 reguires. This is a cable contract for the
benefit of the residents.

Moreover, the very next section of the
condominium statute, 3025 subsection 4 says, this
section does not apply to contracts for cable
television service, vending machines, laundromats,
things like that. So I would assert that this section |

of the statutes does not apply to this contract.

And, I guess, finally there was -- I'm getting
mixed up on my numbers. I believe it's 518 -- 542.335
talks about restrictive covenants. And, as he said,

they usually come up in employment contracts or when
you sell a business, one of the employees who are
operators of the business won't compete with you. We
don't have that here. I would again assert that
section of the Florida statute is completely
inapplicable. We ask that the motion be denied and we

move this case along.

THE COURT: You've used the word "parties" a

Donovan Court Reporting, Inc. (239) 793-0021
Suite 301, 2315 Stanford Court, Naples, FL 34112
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couple times, but I'm looking at Point Marco
Development Corporation as being the party. How do
you get to the condominium association and sue them?

MR. KANTOR: Well, two pro -- two things, Your
Honor. We did allege in the contract -- I'm sorry --
in the complaint‘that Cozumel 1is the successor in
interest to the -- to the developer. And Section 10
of the contract says, "This agreement shall be binding
on the successors, assigns, transferees, mortgagees,
heirs and executors of the -- exec -- I'm sorry =--
executors of Owner and the Premises and is entered on
behalf of any condominium residents by their
association."

I don't think there's any argument.that Cozumel
Association is not the successor to Point Marco of
this contract, and we've made that allegation in the
complaint.

THE COURT: And paragraph 5 says, "Continental
shall establish individual accounts with those
residents of the Premises" -~ I emphasize =-- "desiring
to purchase any portion of the Service and shall bill
and collect directly from the individual subscribers.”
So it sounds to me like if they choose not to take any

of your services, you can't make them. Isn't that

what that paragraph --

Donovan Court Reporting, Inc. (239) 793-0021
Suite 301, 2315 Stanford Couxt, Naples, FL 34112 -
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MR. KANTOR: That's correct. But they can't just
breach the contract.

THE COURT: How did they breach the contract?

MR. KANTOR: The association just said we're not
applying this contract. They're entering into another
contract with another operator.

MR. KOESTER: The rub is the association wasn't
buying cable from anybody under the contract cited
here by Comcast. The Comcast contract simply says
that no unit owner of the Cozumel can use any other
cable company other than Comcast. S50 when we go to
the severability provision that he talks about, if
there's some invalid part, we've got to follow
718.1232. It becomes part of the contract. The only
part that's there is the exclusive part.

If you were to take an individual unit owner and
they wanted to go buy Marco Island Cable, they can’'t
unless the association gives Marco Island Cable an
easement, which would violate this agreement because
this agreement gives Comcast an exclusive easement, or
its predecessor. It says here exclusive, exclusive,
exclusive. It goes to the residential unit, the
dwelling, the lot. That's all there is.

Under the argument that was set forth, one, the

Cozumel itself, I guess the only cable it would
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provide would be in the management office. I'm not
sure they have a TV in there, but common areas. The
rest of the Cozumel is owned by individual unit owners
where all the TVs and everything are.

And if the individual unit owners want to have
Marco Island Cable, they can do that under 718.1232.
And I think they can do it as an individual. They can
do i1t as a group. They can form a cable club. They
can vote to have the association grant easements to
Marco Island Cable to make it more efficient to do so.
I think they can do it any wey they want, and there
isn't any cases to suggest otherwise.

And even the memorandum submitted by Comcast
agrees that the individual unit owners have the
choice, and he even agrees today, when he stands up to
speak, that the individual unit owners have the
choice. The Cozumel association itself isn't doing
anything with cable other than allowing Marco Island
Cable to put it in the individual units.

Another item that was brought up is this 11lth
Circuit case. The 11lth Circuit case is under Tab 2 of
the second notebook I gave you. That's the Seagood
Trading Corporation versus Jerrico case. This case
has absolutely no application to the case before this

Court at all. This isn't a case that's decided under
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718.1232. This isn't a case where a developer got
together with somebody else to set up a contract to
prevent somebody else from getting service. In this
particular case, you had a franchiser and a
distributor that apparently had a pact or agreement
not to serve a particular fish company the kind of
fish that they wanted to have, and somebody brought an
antitrust claim. And the Court said, Well, you can
choose to do business wherever you want. I can't make
a franchiser and I can't make a distributor go give
somebody else fish. If they don't want Eo do it, I
can't make them do it.

But it goes on to say that legal consequences
would be different if it's between independent parties
and they are trying to enter into an agreement toO
refuse to allow people to use others, and that would
be subject to a per se rule of illegality. And if you
go through the case, there's some wonderful language
that actuaily helps me; although I can't honestly tell
the Court it has anything to do with this case or
anything to do with cable.

Section 718.115, if we've got somebody who was
disabled or hearing impaired and they don't want to
participate in cable, that has zero application té

this case for a lot of reasons. One, we maintain
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anybody at the Cozumel doesn't have to have cable if
they don't want to. That clearly complies with
718.115.

On declaratory relief, I don't believe there's an
obligation that when there's a contract that's void as
a matter of statute, that we come ask the Court for
declaratory relief before the board goes and uses
another cable company. I've never seen a case that
would suggest one cannot disavow a void contract.

Apparently the FCC has not ruled on whether as a
matter of federal law exclusive agreements are
permissible. I would say that's irrelevant. The
FCC's position whether to have one or not is

irrelevant. Florida law has its own. There's no

allegation that the FCC is going to preempt 718.1232.
There's no allegation as to how they're going to rule,
and I believe it's not proper for the Court to
consider.

And on the illusocry argument, I believe that
since Continental gave themselves the right to cancel
the contract whenever they felt it wasn't economically
in their interest to stay in it, that that makes the
contract illusory. Thank you, Your Honor.

THE COURT: Okay. Most of your arguments are

based on factual matters and not appropriate for a
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motion to dismiss. However, the aspect of the
contract and the fact that individual owners have the
option, I think -- first of all, the Court grants the
motion to dismiss with leave to amend.

It looks to me like the only allegations that you
could -- or in the context of the facts that have been
argued -- there may be a lot of others that I don't
know about -- it would be that Jim Jones or Mary Smith
or somebody came to Comcast and said, "We want you to
provide us with services," and the association said,
"Nope. They can't have them. We're providing this
other service.™ Well, then that would breach the
contract. But the Court cannot see where the

contract, based on the terms that have been pled, has

been breached at this point. So granted.
MR. KANTOR: Your Honor, I'm -- can I just ask a
guestion? I don't understand. If the contract says

-- 1if Florida law says a resident can go get service
but the contract that we're suing under 1s not between
us and the residents, it's between the association,
how can the association just say, "We're not going to
honor this contract any longer" and enter into a new
contract with someone else?

THE COURT: Okay. Because the contract isn't

just between the -- in fact, it isn't even =-- the
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assoclation isn't even in there. But assuming your
argument that they're successors, the only thing in
that contracts that they succeed -- they didn't
succeed -- they inherited is the exclusivity part,
which we all know isn't binding because the statute
says that anybody that wants to hook up their cable
there can do it, and you can't stop them.

So then the only other aspect would be the part
where it says you can go in -- and it's up to each
individual owner if you want to make a deal with them
and that you'll bill them separately, and they'll pay
each month for whatever services; that if they were
getting in the way of that and --

MR. KANTOR: But how can the association just
enter into another contract?

THE COURT: I don't know. Maybe you've got a --

what's it called -- a -- where you get in the way of a
contract -- tortious interference with a contract or
something. Maybe that's what you've got. But on your

basis, granted.

(Proceedings concluded at 3:49 p.m.)
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