
NextWave Broadband Inc.

April 3, 2006

Wa Electronic Filing

Marlene H Dortch
Secretary
Federal Omununications Commission
445 12th Street, S.W.
Washington, DC 20554

75 Holly Hill Lane, Suite 200, Greenwich, CT 06830

Re: Ex Parte Notice
AmendmentofParts 1,21, 73, 74 and 101 ofthe Commission's Rules to Facilitate the
Provision ofFixedandMobile BroadbandAccess, Educationaland OtherAdvanced
Services in the 2150-2162 and2500-2690 MHz Bands, CC Docket No. 03-66

Dear Ms. Dortch:

This ex parte notice is filed pursuant to Section 1.1206(b)(2) of the Commission's rules. On Friday,
March 31, 2006, I met with Commissioner Tate and her legal advisor Dana Shaffer, together with our
counsel, Jennifer Richter of Patton Boggs, LLP, to encourage the Commission to refrain from rushing to
adopt either lease term limitations for Educational Broadband Service ("EBS") spectrum, or rules that
would apply such limitations retroactive1yto leases that are already Commission-approved.

During the course of our meeting, we discussed the following points: (1) Secondary markets leasing
rules for EBS spectrum work, and the Commission should not adopt rules that introduce uncertainty; (2)
Allowing flexible, secondary markets leasing for EBS spectrum is not equivalent to a sale or a reallocation of
the spectrum for commercial purposes; (3) There has been no 15 year lease term limitation since January 10,
2005, when secondary markets leasing rules became effective for EBS spectrum, and references to a 15 year
lease term in the 2004 Rebanding Orde? can only be read as unintended dicta; and (4) It would be
unconstitutional to impose new EBS lease term limitations on previously approved EBS lease agreements.

1. Secondary Markets Leasing Rules for EBS Spectrum Work; the Commission Should Not Adopt
Rwes that Introduce Uncertainty.

As we discussed with Commissioner Tate and Ms. Shaffer, dozens of EBS lease agreements were
entered into in 2005 that provide substantial benefits for EBS licensees in reliance on secondary markets
rules and policies. Given that the secondary markets leasing system adopted by the Commission in the 2004

1A~ ifParts 1, 21, 73, 74 am 101 ifthe OJrmission's Rules toFeui1itate thePrmisionifFixadamMobi1e Brcwib:tm
Amss, Eduauianal am OtherAdutrmiSenia:s in the 2150-2162 and 2500-2690 MHz Bands; Part 1 ifthe OJrmission's Rules - Further
ConpeJiti7£ Bidding Procedurr:s; A~ ifParts 21 am 74 to Ernlie Multipoint Distribution Senia;am the Instrudional TderisionFixad
Serda:;A~ifParts 21 and 74 toE"i!P[!!inFixadT'@Way Transrrissions;A~ifParts 21 am 74 ifthe OJrmission's Rules
W1h Rtgard to Licensing in theMultipoint Distribution Senia; amin the Instrudional Tderision Fixad Senia;far the GulfifMexiaJ; ProrrTJting
EjJident Use ifSpectrum throu[jJ Elinirntion ifBaniers to the Deudoprrmt ifSf:lIJI'l1ary Markets, Report am OrderamFurther Not:ia; if
PrrJpc$adRulermking, 19 FCC Red 14164 (2004) (hereinafter, «2004 Reb:trrJing 0rdeI').
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Rebanding Order was working and was encouraging investment in EBS spectrum, the Commission should
seriously consider whether any changes to the system are necessary.

At a minimwn, the Commission should avoid taking action on the EBS lease term issue while there
remain substantial differences of opinion and myriad proposed approaches to addressing the EBS leasing
system. Above all, after the significant progress the Commission made to streamline and harmonize the
EBS and Broadband Radio Service ("BRS") rules with other wireless services, the Commission should not
impose rules that will introduce more uncertainty. Specifically, any effort to adopt the language proposed by
the Catholic Television Network ("GIN'), that would require "reviewing" EBS leases every five years,
beginning in the 15th year, would, as George Mason University Instructional Foundation, Inc. put it, result in
uncertainty and "steer potential investment from the EBS band ...."2

2. Allowing Flexible, Secondary Malkets Leasing of EBS Spectrum is Not Equivalent to
Authorizing the Sale or Reallocation of the Spectrum for Commercial Putposes.

As we discussed with Commissioner Tate and Ms. Shaffer, permitting EBS licensees to take full
advantage of flexible secondary markets leasing rules does not diminish the educational purpose or
educational characteristics of the spectrum and will not, as the National IlFS Association ("NIA") or CIN
suggests, "transform the leases into outright purchases of spectrum for commercial purposes." Suggestions
that this is the genuine reason why the Commission must impose lease term limitations should be viewed as
an unnecessary attempt to reopen the already-decided EBS eligibility issue. In the 2004 Rebanding Order, the
Commission considered but rejected proposals to open eligibility for EBS spectrum to commercial interests.
There is no need to reconsider the issue now. Only educators can be licensed on EBS spectrum and only
educators can decide whether and when they will retain EBS spectrum for their own educational use or lease
a portion of it for commercial use and reap the corresponding financial and educational benefits.

As the Serondary Markets Orders make clear,3 the Commission does not consider long term defaao
spectrum leases, as "outright purchases" of spectrum in any service,4 and it cannot view the issue differently
here. If the Commission takes the position that long term defaao spectrum leases for EBS spectrum is the
equivalent of a sale of the spectrum, it will call into question the validity and legality of all secondary markets
leasing as a transfer of de jure, and not just defacto control.

The EBS leasing system created by the Commission in the 2004 Rebanding Order was entirely correct.
The Commission decided to both maintain restrictive educational eligibility requirements for EBS spectrum
and allow for flexible, secondary markets leasing, which created an enduring system that affords EBS
licensees long term educational and financial benefits. EBS licensees enter into lease arrangements to obtain
substantial benefits that they would otherwise not obtain to further their educational mission. No one

2 Sre, WrittenEx Parte Presentation, George Mason University Instructional Foundation, Inc. (March 30, 2006).

3 Prirriples for PrormtingEjficient UseifSpext:rumByErrourafing the Deu:1oprrEnt ifSoconiaryMarkets, Pdicy Staterrl?rTt, 15 FCC
Red 24178 (2000), Prurmting Ejficient UseifSpext:rum ThroufiJElinirntionifBaniers to the Deu:1oprrEnt ifSf!fJJ11iaryMarkets, Notire if
Propt:$edRulem:tki~ 15 FCC Red 24203 (2000) (hereinafter, "2000 NPRM"), Report am OrderamFurther Notire of~ed
Rulem:tking, 18 FCC Red 20604 (2003), Erratum, 18 FCC Red 24817 (2003), SeJ.JJrli,Report ani Order, OrderonRmmsiderationani
SeJ.JJrli, Further Nat:ire of~edRulermking, 19 FCC Red 17503 (2004) (hereinafter, "SeJ.JJrli, Report ani OnIer"j collectively, "S«rmtIary
Markets 0n:IeIs").

4 SeJ.JJrli,Report ani Order, , 15. In summarizing the 2000 NPRM, the Conunission stated that "the NPRM proposed to
ensure that [WIreless Radio Service] licensees could enter into a wide variety of spectrum leasing arrangements with third parties,
from short to long tenn, in small or large amounts, so as to make spectrum more easily available to additional spectrum users and
for a range of uses, and to do so without the need to permanently transfer their licenses to those users." Id
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compels a licensee to enter into a lease agreement; each educator decides whether the opportunities
presented in a spectrum lease are greater than those of other alternative uses. The EBS leasing system
adopted by the Commission in the 2004 Rem:nding Order, together with the corresponding value and benefits
for educators, will be severely compromised if the Commission imposes arbitrary lease term limitations,
rejects flexible secondary markets leasing rules for EBS, and fails to provide leasing parity between EBS
spectrum and other spectrum.

3. There Has Been No 15 Year Lease Tenn Limitation Since January 10, 2005 When Secondary
Matkets Leasing Rules Became Effective for EBS spectrum; References to a 15 Year Lease Tenn in
the 2004 Rebanding OnierCan Only be Read as Unintended Dicta.

NINCIN incorrectly characterize FCC rules as containing a "continued" 15 year lease term
limitation. The current Part 27 rules do not restrict EBS leases to 15 years. The 15 year lease term
limitation was adopted bythe Commission in 1998,5 and a rule referencing the 15 year limitation was
codified in Section 74.931(e) of the rules.6 This rule was deleted in 2004 in connection with the 2004
Rebanding Order. Oearly, if a 15 year lease term limitation continued to apply, it would have been necessary
for the staff to incorporate Section 74.931(e) into the new Part 27 rules. The rule was not transferred into
the continuing rules for EBS and BRS. The Commission provided, instead, that secondary markets leasing
rules and policies would apply to EBS spectrum.7 The new rule, applying secondary markets treatment to
EBS and BRS leases, is contained in Section 27.1214(d) of the Commission's rules. There is no mention of
a 15 year lease term limitation in any portion of the currently applicable rules; such a reference was present
in the former Part 74 rules.

As we discussed with Commissioner Tate and Ms. Shaffer, there is, admittedly, confusing dicta in
the 2004 Rebanding Order in which the Commission quotes comments filed byNINCIN that address
historical "substantive use" educational requirements.s The quotation contains a number of erroneous
references to old EBS leasing rules that are now inapplicable in long term defaao spectrum leases, including
lease tenn limitations of 15 years, "command and control" responsibilities of EBS licensees for station
construction and operation, and the requirement that EBS licensees file their own modification applications.
None of the foregoing are "substantive use" requirements, and all of the foregoing are inapplicable under
secondary markets leasing rules. The dicta, a single reference to a 15 year lease term, is notably preceded
and followed byfour paragraphs in the 2004 Rebanding Order in which the Commission discusses and

5 A 111.?J1im:nt ifParts 21 ani 74 to EmJieMultipoint Distribution Serd.€e ani /nstn«tional TeleUsionFixed Serd.€e LiamseE5 to
Errgpg; inFixed Tw>- Way Transrrissions, Report ani Order, 13 FCC Red 19112 (1998) (hereinafter,"1998 Tw>- Way Report ani On:lerj.
When the Commission extended EBS lease tenns from 10 years to 15 years, educators argued for maintaining 10 year lease limits,
but the Commission rejected these arguments and recognized the autonomy and independence of ITFS licensees. The
Commission stated, "ITFS licensees concerned by lease limits longer than 10 years are free to negotiate for lease limits of 10 years
or less." 1998 Tw>- Way Report ani Onier, , 134. Such reasoning remains true and is deserving of Commission consideration today.

6 Section 74.931(e) provided: "ITFS excess capacity leases entered into prior to March 31,1997, which contain a
provision for automatic renewal which would be effective after March 31,1997, are exempt for the duration of said lease from
compliance with subsequently adopted Commission rules. However, the total term of such applicable lease may not exceed
fifteen years." The foregoing rule was adopted in connection with the 1998 Tw>- Way Report ani Onier, which provided that the
total term for EBS leases entered into after March 31,1997 may not exceed 15 years. March 31,1997 was the date the petition
for rulemaking, that culminated in the 1998 Tw>- Way Report ani Onier, was placed on public notice.

7 2004 Rel:»rxiirg Onier, " 178-181.

8 2004 Rel:»rxiirg Onier, , 181.
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unequivocally extends secondaty markets leasing rules to EBS/BRS spectrum in order to establish
regulatory paritywith other services.

4. It Would Be Unconstitutional to Impose New EBS Lease Tenn Limitations on Previously
Approved EBS Lease Agreements.

In connection with the 2004 Rebanding Order, the Commission adopted secondary markets leasing
rules for EBS spectrum that became effective on January 10,2005.9 It did not, as part of the 2004 Rebanding
Order, or the attached Further Notia! c{P1TJjXEedRulerrukinJ& propose reinstituting a 15 year lease term or
adopting new lease terms of 25, 30, 35 years or beyond. The Commission also did not propose retroactive
application of new lease term limitations to leases that have already been approved. To the contrary, the
Commission decided to grandfather existing leasing arrangements. In the 2004 Rebanding Order, the
Commission specifically agreed with NIAICIN that existing lease agreements should be grandfathered:
"We also agree with commenters that existing leases entered into under our existing I1FS leasing framework
should be grandfathered, so long as the leases remain in effect and are not materially changed. We agree
with NIAICIN that it would be unduly burdensome to force licensees that wish to have their existing
leases remain in effect to renegotiate those leases to complywith our secondaty markets policies and
rules." 10

As we discussed with Commissioner Tate and Ms. Shaffer, NIA now suggests that the Commission
should require all previously approved lease agreements to "come into conformance" with a new EBS lease
term limit, if one is adopted. Such a result would be contrary to the current Part 27 rules and would be an
unconstitutional retroactive application of new rules to leasing arrangements that were entered into in
reliance on the rules and are Commission-approved. Section 27.1214(d) grandfathers any leases entered into
prior to January 10, 2005 that complied with the former Part 74 leasing rules. Such leases may continue in
effect notwithstanding any inconsistencywith new rules and may be renewed in accordance with their terms.
Any leases entered into after January 10,2005 must complywith the new Part 1 and Part 27 rules, and are
approved according to the Commission's secondaty markets rules and procedures.

To the extent the Commission determines that it has the authority to reinstate a 15 year EBS lease
term limit, or adopt a new lease term limit of, for example, 40 or 50 years, it is imperative that this limit is
imposed prospectively, only. New rules must not interfere with existing leases that were entered into in
good faith and in compliance with the rules. Parties to these agreements, particularly operators who have
already begun performing their lease obligations, including making significant upfront payments in reliance
on long term defaao leases, must not have their settled and justifiable expectations upset.

As we discussed with Commissioner Tate and Ms. Shaffer, NextWave is party to two EBS leases
that were entered into in compliance with preexisting rules and were approved by the Commission. One
lease was entered into prior to January 10, 2005. The agreement was reviewed and approved in writing by
Commission staff as compliant with all Part 74 rules. The other agreement was entered into after January
10,2005. It was approved by the Commission after filing a form 603-Tapplication (a copy of this
application was provided to Commissioner Tate and Ms. Shaffer and is attached to this filing). The exhibits
to this application specifically note that the agreement is in compliance with secondary markets rules and
policies, and exceeds 15 years. The exhibit also notes that the 15 year lease term limitation is no longer
applicable. In full view of this disclosure, the Commission granted the lease application. In reliance on
Commission approval of both leases, NextWave made substantial lease payments to the licensees.

9 Sre47 CPR §27.1214(d) and" 178-181 of the 2004 Rei:wrJirg Order.

10 2004 Rebaniirg Order; , 180.
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As we mentioned to Commissioner Tate, there is an extensive body of case law regarding
impermissible retroactive application of new rules or laws, and detrimental reliance on prior agency
policies.ll Requiring all previously approved EBS lease agreements to "come into conformance" with a new
lease tenn limit, as NIA suggests, would be an impermissible and unconstitutional retroactive application of
new rules to completed transactions that complied with preexisting law and were approved by the
Commission. Such a result would upset the settled expectations of those relying on the preexisting rules
regarding permissible EBS lease tenns and would work a manifest injustice on such parties who will suffer
under new leasing requirements and new leasing duties with regard to transactions that are already complete
and pursuant to which substantial sums of money have already changed hands in reliance on longer lease
terms that were allowed under existing rules.

5. Conclusion.

In summary, the secondary markets leasing rules for EBS spectrum became effective on January 10,
2005 and the rules work -- dozens of EBS leases were executed in 2005. Allowing secondary markets
leasing for EBS spectrum is not the equivalent of selling or reallocating the spectrum -- any such conclusion
can only raise concerns that all long term defacto spectrum leases transfer de jure control of the spectrum.
References to a 15 year lease term in the 2004 Rebanding Order can only be read as unintended dicta. Finally,
as the Commission is already aware, it would be unconstitutional to impose new EBS lease term limitations
on previously approved EBS lease agreements.

Pursuant to Section 1.1206(b) of the Commission's rules, an electronic copy of this letter is being
filed with the Office of the Secretary. Please contact the undersigned if there are any questions or
comments associated with this notice.

Respectfully submitted,

/ s/ Geo:r~e Alex
George Alex, Chief Financial Officer
NextWave Broadband Inc.

11 SeeBOlRl?n71~ UniW'SityHcspital, 488 U.S. 204, 224 (1998). Seealso Verizon TdephorK! Ch 71 Fcc, 269 F.3d 1098
(2001) ("[T]he governing principle is that when there is a 'substitution of new law for old law that was reasonably clear,' the new
rule may justifiably be given prospectively-only effect in order to 'protect the settled expectations of those who had relied on the
preexisting rule."); Id. at 1109 (citirrg, Wtlliam Natural Gas a 71 FERC, 3 F.3d 1544, 1554 (D.c. Gr. 1993)). Moreover, retroactivity
will be denied "when to apply the new rule to past conduct or to prior events would work a manifest injustice." Id (citing Gark­
Coulitz]oint C1JeratingAwx:J71 FERC, 826 F.2d 1074, 1081 (D.c. Gr. 1987)). To determine whether a manifest injustice will result
from the retroactive application of a statue, a court must balance the disappointment of private expectations caused by retroactive
application against the public interest in enforcement of the statute. Derm:rs 71 First Sero Bank far Sau, 907 F. 2d 1237, 1240 (1st

Gr. 1990) (citirrg, NewErli!fan:iPauer71 Unita:t'State>, 693 F. 2d 239, 245 (1st Gr. 1982)). The D.C. Grcuit Court notes that it has not
been entirely consistent in enunciating standards to determine when to deny retroactive effect in cases involving"new application
of existing law, clarifications and additions" resulting from adjudicatory actions. Today, the court has moved from multi-pronged
balancing tests for impermissible retroactivity in favor of applying basic notions of equity and fairness. See Cassr1171 Fcc, 154
FJd 478, 486 (D.c. Gr. 1998) (declining to "plow laboriously" through the Oark-Cmditz factors, which "boil down to a question
of concerns grounded in notions of equity and fairness"); PSCC71 FERC, 91 F. 3d 1478, 1490 (concluding that "the apparent lack
of detrimental reliance... is the crucial point [supporting retroactivity]"). In Oxuirrrore Comrmnications, Ire. 71 Fcc, the court stated
that the test it commonly uses to determine whether a rule has retroactive effect is if "it does not impair [] rights a party
possessed when it acted, increase [ ] a party's liability for past conduct, or impose [ ] new duties "With respect to transactions
alreadycompleted." Oxuirrrore, 113 F. 2d 235, 240 (D.c. Gr. 1997) (citingDIRECIV, Ire. 71 Fcc, 110 F. 3d 816, 825-26 (D. C.
Gr. 1997) (quotingLarxigraf71 USI FilmPrrxis., 511 U.S. 244, 280 (1994)).
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Spectrum Leasing

File Number
Application Purpose

0002434215

LL - Spectrum Leasing

Filing type:

Is this filing for a De Facto Transfer Lease? Yes.

Filing purpose:

Is this filing for a new Lease? Yes.

Fees and Waivers

Is the applicant exempt from FCC application fees? Yes.

Does this filling include a request for waiver of the Commission's rules (other than requests for fee waivers)? No.

If 'Yes', attach an exhibit specifying the rule section(s) for which a waiver is being requested and including a
justification for the waiver request.

If attaching a waiver request to this filling, enter the number of rule sections involved:

Licensee Name

Licensee Type 8r. Name

Type Corporation

Individual Name

Entity Name The Orange Catholic Foundation

Licensee Address (* indicates required fields)

Attention To Msgr. Lawrence Baird

Entry of PO Box and Address is permissable

P.O.Box *
Street Address * 2811 East Villa Real Drive

City * Orange

State * California

ZIP Code * 92867

Phone * (714)282-3021
Fax (714)282-3136

Email

Contact Name

Individual Name Edwin N Lavergne Esq

Company Name Fish & Richardson P.c.

1425 K Street, NW, 11th Floor

Washington

District of Columbia

20005

Contact Address

P.O.Box

Street Address

City

State

ZIP Code

https://wireless2.fcc.gov/UlsEntry/SpectrumLeasing/slprintview.jsp?op=SI&appIType=search&applId=326... 4/3/2006
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Phone

Fax

Email

Attachment

(202)626-6359

(202)783-2331

lavergne@fr.com

603-T (Spectrum Leasing)

603-T (Spectrum Leasing)

603-T (Spectrum Leasing)

603-T (Spectrum Leasing)

Call Signs Associated with FRN

Selected Licenses:

WHG396

Exhibit 2 Response to Schedule B
Questions 3(a) & 3(b)

Exhibit 1 Description of Transaction
& Public Interest Stmt

Schedule B

Form 603-T Main Form

01/05/2006

01/05/2006

01/05/2006

01/05/2006

https://wireless2.fcc.govfUlsEntry/SpectrumLeasinglslprintview.jsp?op=SI&appIType=search&applId=326... 4/3/2006



FCC Form 603·TMain Form
FCC Wireless Telecommunications Bureau

Application or Notification forSpectrum Leasing Arrangement

select one of the following from questions 1-3:

Approved by OMB

3060-1058

See 603T Main Form Instructions
for public burden estimate

0) Is this filing for a Spectrum Manager Lease?

(~ Is this filing for a De Facto Transfer Lease?

Select one of the following from questions 4-8:

14) (liZ} Is this filing for a new Lease?

15) (0 Is this filing for a new Sublease?

for a revision of an existin Lease/Sublease?

for a transfer of control of the Lessee/Sublessee?

General Information

IicationiNotification?

9) If this request is for an Amendment or VVithdrawal, enter the File Number of the pending AppHcationINotificaUon currently on file with the FCC.

File Number: I I

. 10) If this ApplicationINotification is part of a series of AppficationsINotifications invoMng the Lease or Sublease of other spectrum held by the Ucensee. .
.. affiliates of the Ucensee (e.g., parents, subsidiaries, or commonly-controlled entities), or third parties that are not included on this form and for which
Commission approval or notification is required; enter the FOe Number of the lead Application/Notification.

File Number: I I
If this ApplicationINotification is part of a series of Applications/Notifications. provide a list of the ApplicationslNotifications in an exhibillo the lead

ApplicationINotification.

11) Are attachments beina filed with this AoolicationINotification? crY"'b Yes No

FCC 603-T - Main Form
February 2004 - Page 1



Fees and Waivers

12a) Is the aDDlicant exemDt from FCC application fees? oTIVes No

12b) Is a waiver/deferral ofthe FCC application fees being requested? ®.Yes Mo

If'Y' attach to this filina a date-stamPed CODV of the reauest for waiver/deferral.

'.3a) Does this filing ihclude a request for waiver of the Commission's rules (other than requests for fee waivers?) @'yes Me

If 'Y', attach an exhibit specifying the rule section(s) for which a waiver is being requested and including ajustification for the
waiver reauest

13b) If the answer to 13a is 'Y'. enter the number of rule sections involved: I I

Biddin Credits, Installment Pa ent Plans, or Closed Biddin

OwnershiD Disclosure Information

15) FCC Fonn 602, Ownership Disclosure Form (Select One)

.W Lessee/Sublessee has a current FCC Form 602 on file with the Commission.
...

FRN under which the FCC Form 602 was filed: 10012613519 I
Name under which the FCC Form 602 was filed:

INextWave Broadband Inc. I
Date the FCC Form 602 was filed: II[] I mLJ I~ (MM/DDIYYYY)

o Lessee/Sublessee is filing a new or updated FCC Form 602 concurrently with this ApplicationINotilication.

FRN under which the FCC Form 602 will be filed: I I
Name under which the FCC Form 602 will be filed:

I I

I0 Lessee/Sublessee is not required to file a FCC Form 602. I

FCC 603-T - Main Fonn
February 2004 - Page 2



Licensee Infonnation

16) Licensee is aCn):[C] I.ndMdual ynincorporated Association !rust govemment Entity ~oint Venture
Qorporation bimited Liability Corporation fartnership C.!!f1sortium

1000830939517) FCC Registration Number (FRN): I
18) First Name [If indMdual): I suffix:DI MI:D LastName: I I
19) Emlly N.... (if.~ '" ;.""""t"h'Onmgo CathoUo Foundation I
20) Attention To: IMSgr. Lawrence Baird I
21) P.O. Box: I I And 22) Street Address: 1281 I East Villa Real Drive IlOr

23) City: 10000ge I 24) Slate: @U 25) Zip Code: 192867 I

127) FAX Number. d7I4 h1282313626) Telephone Number: (/714 b12823021 I I
.'

28) E-Mail Address: I i
. 29) Race Ethnicity and Gender of Licensee (Optional)", ,

Race: a American Indian or Alaska Native o AsIan o Black or African American

o Native Hawaiian or other Pacific Islander o White

Ethnicity: 0) Hispanic or Latino CO) Not Hispanic or Latin
..

Gender: 0) Female (D) Male
.. ,

, Name of Licensee Contact Representative (if other than Ucensee)

FCC 603 T Mam Form '
February 2004 - Page 3 ;

3D) First Name: !Edwin I IMI:~I Last Name: ILavergne I ISuffix: IEsql

31) Company Name: lFiSh & Richardson P.C. I
32) P.O. Box: I I And 33) Street Address:11425 K Street, N.W., Suite 1100 IlOr

',34) City: lWashington I 135) Slate:~ 136) Zip code:120005 I
37) Telephone Number. <12021>16266359 I 138) FAX Number. c!202 b17832331 I

39) E-Mail Address: IENL@fr.com I
- - !



Lessee Infonnation

40) Lessee is a(n): © !ndMdual !!.nincorporated Association !rust . government Entity !loint Venture
£orporation bimited Uability Corporation fartnershlp CQnsortium

41) FCC Registration Number (FRN): 10012613519 I
42) First Name (If individual): I II MI:DI Last Name: I I Is~ 0
43) En>.., ""'" Of~.... ...., ;""""'",QjNox,wa..Broadband Iuc.

I
44) Attention To: lunda Woolcott I
45) P.O. Box: I I m'rd 46) Street Address: 111500 S. Eastern A venue, Suite 150 I
47) City: IHenderson I 148) State: INY I 149) Zip Code: 189052 I

151) FAX Number: c!702 b19520330 I~O) Telephone Number: <1702 b19520353 I

52) E-Mail Address: !lwoolcott@nextwavetel.com I

Name of Lessee Contact Representative (if other than Lessee)

53) First Name: lUnda I LJ Last Name: Iwoolcott I SuffIx:D

. 54) Company ""''''INoxlwoveBroadbond Inc. I
55) P.O. Box: I I And 56) Street Address:111500 S. Eastern Avenue, Suite 150 IlOr

57) City: IHenderson I 158) State:~ 159) Zip Code:189052 I
60) Telephone Number: <17021>19520353 I 161) FAX Number: </702h19520330 I

62) E-Mail Address: IlWOOlcott@nextwavetel.com I
..

FCC 603·T - Main Form
FebrualY 2004 - Page 4



Alien OwnershiD Questions

(0 yes !to

®Yes !to

l/ID yes !to

·dID yes !to

<!IDYes Ho

@Yes !to

132) Is the Lessee/Sublessee a foreign government or the representative of any foreign government?

133) Is the Lessee/Sublessee an alien or the representative of an alien?

134) Is the Lessee/Sublessee a corporation organized under the laws of a foreign government?

135) Is the Lessee/Sublessee a corporation of which more than one-fifth of the capital stock Is owned of record or voted by aliens or
their representatives or by a foreign government or representative thereof or by any corporation organiZed under the laws of a
foreign country?

136) Is the Lessee/Sublessee directly or indirectly controlled by any other corporation of which more than one-fourth of the capital
stock is owned of record or voted by aliens, their representatives, or by a foreign government or representative thereof, or by
any corporation organized under the laws of a foreign country?

If 'Y', attach an exhibit explaining the nature and extent of alien or foreign ownership.

137) If the answer to 136 Is 'Y', has the Lessee/Sublessee received a rullng(s) under section 310(b)(4) of the Communications Act
with respect to the same radio service(s) as the services(s) involved in this ApplicationINotification?

If 'Y'. provide in an exhibit the citation(s) of the declaratQry ruling(s) received by the Lessee/Sublessee (i.e., DA or FCC Number,
FCC Record citation when available, and release date).

If 'N', attach to this filing a date-stamped copy of a request for a foreign ownership ruling pursuant to section 310(b)(4) of the Communications Act.

Basic Qualification Questions

138) Has the Lessee/SublesseelTransferee or any party to this ApplicationlNoUficatlon had any FCC station authorizatlon,license,
. Lease, Sublease, or construction permit revoked or had any ApplicationiNotification for an initial modification or renewal of

FCC station authorization, license, Lease, Sublease, or construction pennit denied by the Commission?

139) Has the LesseeiSublesseefrransferee or any party to directly or Indirectly controlling the Lessee/SublesseelTransferee ever
been convicted of a felony by any state or federal court?

If 'Y', attach an exhibit explaining the circumstances.

140) Has any court finally adjudged the LesseeJSublesseeITransferee or any party directly or indirectly controlling the
LesseeiSublesseelTransferee guilty of unlawfully monopolizing or attempting unlawfully to monopolize radio communication,
directly or indirectly, through control of manufacture or sale of radio apparatus, exclusive traffic arrangement, or any other
means or unfair methods of competition?

If 'Y', attach an exhibit explaining the circumstances.

141) Is the LesseelSublesseelTransferee or any party directly or Indirectly controlling the Lessee/SublesseelTransferee currently a
party in any pending matter referred to in the preceding two items?

If 'Y', attach an exhibit explaining the circumstances.

OOyes !to

<lID yes !to

00 yes !to

FCC 603-T - Main Form
February 2004 - Page 8



The follclwing is to be completed in allAppJicationsINotifications relating to Leasing

Licenset· Certification Statements.
1) The Ucensee a,,~ thOlt tl'le l.ea$elSublease is not an assignment sale. or lrans1er at the license il$elf.

2) The Ucansse certifies that it will not consent to S55ignment of the Lease except 10 the eXlenl such assignment eomplie:; with the Comm~:;ion'$
n,rJes. arid regulations.

The LicellE~:Vcertif.es that all of its s~emenlt; made in this AppbtionJNotificalion and in the schedules, exhibits. attachmQnrs. or documents
incor"""'te~ reference are material, are Dart of this ADollcatlonJNoliflCation_ and atI!I tl'lJe. coml3lele. CIIrret:t and made in alXld fililh.

Type or I:)rinted Name of Party Authorized to Sign:

Sutllx:Last Name; ;Baird ,
............"'.........__"'"""'''''' ...",_._ ...._._._......._1

. --'''_''._00 .

~ 144) Oate: ~%~-'!Y1ft~.~t?t16

142) FirsWame: ;Msgr. Lawrenco .
.""'..._.,-_._._--....,.......-...,.....,....,.,.....

WILLFUL I:AL$E S :J'EMEI'fiS MADE Olll 'IlIlS FOlUI OR /lMY ATTACHMENTS ARE PUNISHABLE BY FINE: AN OR IMPRl NMENT (U.s.
Code, Titl,· 18, Section 1001) MO/QR Rl:IIOCATIO~OF AN'( STATION UCENSE OR CONSTRUCTION ~EIU4IT (U.s. Code, Title 47, Section
312 a 1 •.~DJOR FORFErrURE U.s. Codl':, r.tle.47. Section 50:1. • .

FCC 6()3.T - Main FOrm
February 2004 - page 9



LesseelSubiessee Certification statements
1) The LesseeJSubiessee agrees that the LeaselSubIease Is notan assignment, sale, or trans1er ofthe license Itself.

2) The Lessee/Sublessee acknowledgea that It is required to c:on.,ly with the Commission's rules and regulations and other applicable law at aD
limes, and if the L.esseeJSubiessee faIJs to so comply, the LeasefSubIease may be revoked. canceled, or terminated by either the licensee or
the Commission.

3) The LesseelSubJessee certifies that neiIher It nor any other party to the AppllcationlNotIfIcation Is subject to a denial of Federal benelils
PUlSUlllt to SectIon 5301 of the AntI-Drug Abuse Act of 1988, 21 U.s.C. § 862, because of a convicllon fOr possession or distribution 01 a
conlraled substance. (see section 1.2002(b) of the RIles, 47 eFR § 1.2002(b), for the delinlIion of "party to the appicalion" as used in this
certItIcaIIon.)

4) The LesseelSubJessee hereby accepts Commission oversilJht arld enforcement consistent wlth the license authorization. The
lesseelSublessee acknowledges that it must cooperate fully with any invesligaIion or inquiry c:oncIueted either by the Comtrdssion or the
Licensee, aHow the Commission or the licensee to conduct 0IHIte inspections of transmission facilities, and suspend opendions at the
direction of Ihll Commission or Ihll licensee and to tile extant 1I1at such suspenSiOn of operation would be consistent willi the applicable
CDmmIsslon DOIIcIes.

5) The lesseelSublessea acknoWledges that In the event an authorlzalion held by a licensee that has entered into a spectrum leasing
anangement is revoked, cancelled. terminated, or oth_ise ceases to be in etfed. 1I1e LesseelSubiessee win have no continUing aUthorily to
use the leased spectnun and will be required to terminate its operations no later than the datB on whidl the licensee ceases to have any
authority to operate uncIer1he license. II'lIess otherwiSe authorized by the CommISSion.

6) lbe LesseeJSubIessee agrees the Lease/Sublease shall not be lISSigned to any entity that is not eligible or quaJified to enter into a spectrum
lening arrangement under the Commission's rules and regulations.

7) lbe I.esseelSubiessee waives any daim ID the use ofany particular frequency or of the elednlmagnelic speclrum as against the regulalDry
power of the United States because oflha pl8v1ous use ofb same. whetherby spedrum lease or othelWise.

8) If the leaselSublease involves $pllCInIlI1n the Cellular Radlolelepbone 5ervice in Rural Statistical Areas (RSAs). the lesseeISubiessee
c:erlItIes that it does not hold more than 5 percent ownership interest in the other ceDular Iicense(s) wlthfn the same RSA.

The LesseeISubIessee certifies that all of Its statements made in this AppIicaIionJNclillcaUon and In the schedullls, exhibits, attachment&. or documents
Il1CO/1lOrated by reference are matllrIaI, 818 DllrI ofthis ADDIicalionlNolilication and are true, comDlete. coned. and made in IIOOd faith.

!:!!!!!
* For a Lease ApplicationJNotilication. the Lessee must certify to statements 1-8.
* For a Sublease ApplicationlNatiIication. the Lessee must certify to statements 1. 6, and 8 only.

Type or Printed Name of PartY Authorized to Sign:
r .. - 00 •• _.- • --'-'~ I r""il I _..- - ..- ..---" " ;

145} FJrstName::~~_._ ..._._.__ ..._.... _ .._ ... _.•. ..! MI: ~.•.•JllastName: :'Y.~~__._ .._.... _ __..1 I
f-·--'"

Suffix: i 1.._ .

WILLFUL FALSE STATEMENTS MADE ON THIS FORM OR ANY ATTACHIIENTS ARE PUNISHABLE BY FINE AND/OR BPRJSONIIENT (u.s.
Code, TIlle ii, SectIon 1001) AND/OR REVOCATION OF ANY STATION UCENSE OR COHSTRUC110N PERIIIT (U.s. Code, TIlle ~, Sectlon
312laW1I). ANOIOR FORFEITURE (U.s. Code, TItle 47.Sec:Iion 5031. .

Sublessee
I For a SUblease AppIicationlNotification, the Sublessee must certify to statemen1s 1-8.

Twe or Printed Name of PartY Aulhorized to Sian:
1- .. .... .-. _ ....... -'f I ;··!I ! _. . .'-'" .-. - ....

148) First Name: l_.. . ._.__..__ ~J MI: LJI LastName: L.._~._ _..~_._ i

149) Tille:

_._.-.- ---'" -_.- ... - ........ - ...._._.. .- .• " ._- I

I l
L_'a _~ _•._ _t-.._ __"__'__'_ ..__. _..__ _ _ ._ ..__.. --. __ ~ _ J

WUFUL FALSE STATEIENTS MADE ON THIS FORM OR ANY ATTACHMENTS ARE PUNISHABLE BY FINE AND/OR IIPRISONIIENT (U.s.
Code, Tille tl, Section 1001) AND/OR REVOCAnON OF ANY STATION UCENSE OR CONSTRUCTION PERMIT (U.s. Code, TItle 47, Section
312l.itfU. AND/OR FORFEITURE (U.s. Code, TIlle 47 section 5D31.

FCC 803·T.,.. MaIn Form
Febl1llUY 2004.,.. Page 10



L"c A th . ti () A . ted ith th SI ense U onza on s ssocla w e ;pectrum To Be Included in the Lease/Sublease

157) 158) 159) 160) 161) 162)
Call Sign Radio Location Path Number Lower or Center Upper

service Number (Microwave Frequency (MHZ) Frequency (MHz)
only)

jWHG396 I §J I I I I
! I D I I I I
I i D I I I I
I I D I I I
I I D I I I
I I D I I I I I
I I D I I I I I
I I D I I I I
I I D I I I I
I I D I I I
I I D I I I
I D I , ,
I D I I
I D I II

I D I I I
I D , I

I I0 I
ID I I
ID I I I

D I I I I
D I I I I
D I I I I

* Questions 159 - 162 are for Leases/Subleases involving spectrum associated with site-based authorizations.
FCC 603-T - Main Form
February 2004 - Page 13



FCC 603·T
ScheduleB

Federal Communications Commission

Schedule for New Lease

Approved by OMB

3060 -1058
see 603T Main Form Instructions

for public burden estimate

1) Call Sign: !w:a.:o.~2(L:::::::::::J (Complete separate schedule for each Call Sign)

Type of Lease
2a) If a Spectrum Manager Lease, is the Lease term for more than one year or one year or less?

( .....!\ More than one vear ( .....~ One vear or less

2b) If a De Facto Transfer Lease, is the Lease Long-Term or Short-Term (no longer than 180 days, renewable up to 360 days)?

(J..:~ Lona-Term C''''!) Short-Term
2c) If a Long-Term De Facto Transfer Lease, Is this a 'conversion' of a Short-Terril De Facto Transfer Lease to a Q~»Yes Iio

Long-Term De Facto Transfer Lease?

2d) Ifthe answer to Item 2c is 'N', have the Licensee and Lessee entered into any Short-Term De Fecto Transfer (l~~J)y'es Iio
Lease(s) with regard to any spectrum covered by the License or witllin the same geographic area?

Term of lease

3a) Provide the date the Lease is due to commence: or:) I 25J I 200.6 (MM/DDNYYY)

3b) Provide the date the Lease Is due to expire: Off] I tl1-:J I 12015 (MMlDDIYYYY)

(C:J)

CMRS Soectrum
Sa) If this is a Spectrum Manager or Long-Term De Facto Transfer Lease, does the Lease involve Cellular G'N:pyes Iio

Radiotelephone, broadband PeS, or Specialized Mobile Radio (SMR) spectrum (referred to for purposes of
this question as CMRS spectrum)?

If the answer to Item Sa is 'Y', comorete the followina two Cluestions.
5b) Does the Lessee hold direct or indirect interests (of 10 percent or more) in any entity that already has access @[)yes Iio

to 10 MHz or more ofCMRS spectrum (through License(s), Lease(s), or SUblease(s» in the same geographic area?

50) Does the Lease reduce the number of entilles prOViding CM RS in the affected market(s)? <1N.) yes Iio

Regulatory Status
6a) The Lessee will provide radio offerings on the following basis (enter all that apply):

CJ Common Carrier q;) Non-common Carrier C"i) Private, intemal communications C» Broadcast Services.....
6b) Does the regulatory status indicated in response to Item 6a differ from the regUlatory status authorized v.fth <fN)Yes Iio

reClard to the Licensee?
7a)T~.,,! Lessee will pr9,y[de the following type(s) of radio servi~.Jenter all that apply):

(Q'l) Broadcast services«(;h Fixed (Vi) Mobile (CD Radiolocatlon C..J) Satellite <sound)

7b) Does the type(s) of radio service indicated in response to Item 7a differ from the type(s) of radio service qN.)y'es Iio
authorized to be orovided bv the Licensee?

Sa) Does the Lessee propose to provide interconnected service? (Dyes rio

8b) Does the response to Item 8a differ from whether the Licensee provides interconnected service? <y)yes Iio

FCC 603-T - Schedule B
February 2004- Page 1



FCC Form 603-T
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Description of Transaction and Public Interest Statement

As set forth in the foregoing FCC Form 603-T, the Orange Catholic Foundation ("Orange")
and NextWave Broadband Inc. ("NextWave") (collectively the "Parties") are parties to a Lease
Agreement ("Agreement") executed on December 19, 2005, for the long term de facto lease of
spectrum on Educational Broadband Service ("EBS") Station WHG396 (the "Station"). While the
Agreement is effective as of its execution, the long term defacto lease of spectrum thereunder
requires Commission consent in accordance with applicable rules and policies.! Consistent with the
Agreement and Commission rules, NextWave, whose qualifications are a matter of Commission
record,2 will have de facto control of the leased spectrum and Orange will retain dejure control of the
leased spectrum. Orange also retains complete control over a portion of the spectrum for
educational purposes as required by Section 27.1214 of Commission rules.3

Approval of the long term defacto leasing arrangement contained in the Agreement, which
conforms with secondary markets rules and polices,4 is in the public interest. Secondary markets
leasing arrangements like the Agreement rely on the marketplace "to expand the scope of available
wireless services and devices,"s and are in the public interest because they further important
Commission policy initiatives, such as efforts "to encourage the development of broadband services
for all Americans, promote increased facilities-based competition among service providers, enhance
economic opportunities and access for the provision of communications services, and enable
development of additional and innovative services in rural areas.,,6 The Agreement between Orange

! See Amendment ifParts 1, 21, 73, 74 and 101 ifthe Commission ~ rules to Facilitate the Provision ifFixed andMobile
BroadbandAccess, Educational and OtherAdvanced Services in the 2150-2162 and 2500-2690 MHZ Bands, Report and
Order and Further Notice ifProposed Rulemaking, 19 PCC Rcd. 14165, 14233 (2004) ("Report and Order"). The
Report and Order was published in the Federal Register on December 9, 2004 and became effective on
January 10, 2005. Thereafter, the Commission's secondary markets roles and policies became effective for
the lease of EBS spectrum: ''We agree with the commenters that we should extend the roles and policies
adopted in the Secondary Markets Report and Order to the BRS/EBS spectrum. In the Secondary Markets Report and
Order, we took important first steps to facilitate significandy broader access to valuable spectrum resources by
enabling a wide array of facilities-based providers of broadband and other communications services to enter
into spectrum leasing arrangements with Wireless Radio Service licensees. , .. We agree with the commenters
that there is no reason to deprive licensees in the BRS/EBS spectrum of the benefits of these roles and
policies. We also agree with WCA that extending those roles and policies to the BRS/EBS spectrum will
establish regulatory parity with other services that may be used to provide broadband services," Report and
Order, ~ 179.

2 See, e.g., Public Notice, Report No. 2276A (Oct. 5,2005) (consenting to assignment of license from Multi­
Channel MDS, Inc. to NextWave), Public Notice, Report No, 2294 (Oct. 26,2005) (consenting to assignment
of license from TeleCorp WCS, Inc. to NextWave), Public Notice, Report No. 2320 (Nov. 23, 2005)
(consenting to assignment of license from (a) Bal\Rivgam, L.L.c. to NextWave; (b) Central States
Communications, Inc. to NextWave; and (c) Allegheny Communications Holdings I, LLC to NextWave).

347 C.P.R. §27.1214(b)(1) (stating that licensees must retain a minimum of 5% of its digital transmission
channel capacity for instructional use).

447 C.P.R. §1.9001, et seq.

5 Report and Order, ~ 179.

6Id
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and NextWave promotes the foregoing policy initiatives and is in the public interest because it
affords NextWave with access to spectrum to build and operate a broadband system for the benefit
of consumers in and around Orange County, California; the Agreement also assists Orange in
providing an educational service in compliance with its educational mission and EBS rules.

NextWave is financially, technically and legally qualified to be a Commission lessee and will
at all times conduct operations under the Agreement subject to applicable rules and regulations. The
Agreement raised no foreign ownership, competitive or other public interest concerns. NextWave
certifies, pursuant to Section 27.1202 of Commission rules, that it is not directly or indirectly
affiliated with, nor does it have any leasing arrangements with, a cable television company.?
NextWave also certifies that it will comply with the technical requirements and interference
protection requirements contained in Sections 27.50, 27.55 and 27.1221 of Commission rules.8

Orange certifies that it complies with Section 27.1203(b) and (c) of the Commission's rules
and will use its retained spectrum in furtherance of its educational mission and in conformance with
Commission rules.9

? 47 CF.R. §27.1202.

847 CF.R. §§27.50, 27.55 and 27.1221.

947 CF.R. §27.1203(b) and (c).
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Response to Schedule B, Question 3(a) and 3(b)

Pursuant to Section 1.9030(f) of Commission rules, the term of the long term defacto
spectrum lease Agreement for EBS Station WHG396 will commence on the date the FCC's grant of
the foregoing FCC Form 603-T application becomes a Final Order. FCC grant of the application is
expected on or about January 25, 2006.1 The initial term of the lease expires on August 17,2015,
concurrent with expiration of the current term of the WHG396 license. Thereafter, the term of the
Agreement renews subject to renewal of the underlying license.2 The term of the Agreement is in
compliance with secondary markets rules and policies/ and is not limited to a total term of fifteen
years.4

1 47 C.F.R. §1.9030(e)(1)(iv) (No later than 21 days from the date of the Public Notice listing the lease
application as accepted for filing, it will be granted, denied or identified as subject to further review by the
Wireless Telecommunications Bureau.).

247 C.P.R. §1.9030(g)(2) ("A spectrum leasing arrangement may be extended beyond the initial term set forth
in the spectrum leasing application pursuant to the applicable application procedures set forth in
§1.9030(e).").

3 See, Report and Order, ~ 179: 'We agree with the commenters that we should extend the rules and policies
adopted in the Secondary Markets Report and Order to the BRS/EBS spectrum. In the Secondary Markets Report
and Order, we took important first steps to facilitate significandy broader access to valuable spectrum
resources by enabling a wide array of facilities-based providers of broadband and other communications
services to enter into spectrum leasing arrangements with Wireless Radio Service licensees.... We agree with
the commenters that there is no reason to deprive licensees in the BRS/EBS spectrum of the benefits of
these rules and policies. We also agree with WCA that extending those rules and policies to the BRS/EBS
spectrum will establish regulatory parity with other services that may be used to provide broadband services."
See Promoting Efficient Use 0/Spectrum through Elimination o/Barriers to the Development ofSecondary Markets, Report
and Order and Further Notice o/Proposed Rulemaking, 18 PCC Rcd. 20604 (2003).

4 The former fifteen-15-year lease term limitation for EBS spectrum, that was contained in Section 74.931 (e)
of Commission rules, was deleted and is not contained in the new Part 27 rules for EBS spectrum.


