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April 4, 2006

Marlene H. Dortch, Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, D,C. 20554

Re: Notice of Ex Parte Communications
CG Docket Nos. 02-278 & 05-338

Dear Ms. Dortch:

On A~ril 3, 2006, Lynn King and Marcia Salkin, with the National Association of
REALTORS, and the undersigned met with Commission staff to discuss the Commission's
rulemaking to implement the provisions of the Junk Fax Prevention Act of 2005 ("JFPA").

We met with Ian Dillner of Chairman Martin's staff and with Scott Bergmann of
Commissioner Adelstein's staff. During these meetings, we emphasized the need for the
Commission to adopt flexible rules implementing the JFPA. We also urged the Commission to
implement the statutory exemptions for small businesses and non-profit organizations.

The attached handouts were used during these meetings.

Sincerely,

G~dtf(~
Counsel to National Association of REALTORS®

Attachment

cc: Ian Dillner
Scott Bergmann
Jay Keithley
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COVINGTON & BURLING

NATIONAL ASSOCIATION OF REALTORS®

Junk Fax Prevention Act of 2005
CG Docket No. 05-338

The Commission should adopt flexible rules governing established business relationships.

• The Commission is not yet empowered to impose a time limit on EBRs. Before doing so,
it must meet the four requirements in section 2(f) of the JFPA.

• The FCC's JFPA implementation should recognize the validity of faxes sent in the
context of informal business relationships that do not involve contracts or other formal
structures.

• Congress intended not to require a writing to demonstrate invitation or permission to send
a fax.

• The FCC should adopt broad and flexible rules concerning voluntariness.

• In order to avoid unintended litigation burdens on REALTORS and other small
businesses, the Commission should avoid specific and restrictive recordkeeping
obligations.

The .IFFA 's small business and nonprofit exemptions should be implemented.

• Small businesses (businesses with 100 or fewer employees) should be exempt from the
"cost-free" mechanism requirement. That requirement would impose an overwhelming
burden on REALTORS and other small and home-based businesses.

• Because professional and trade organizations, like other non-profits, enjoy a unique
relationship with their members, the JFPA's purpose would not be appreciably furthered
by subjecting these organizations to the statute's opt-out requirements.

The rules implementing the JFFA 's opt-out scheme must be realistic.

• The Commission should adopt the definition of "clear and conspicuous" that it used in its
MSCM rules: The notice "must be clearly legible, use sufficiently large type . .. and be
placed so as to be readily apparent" to a reCipient.

• Following the FTC's rule, the "sender" of a fax - the entity to which the opt-out applies
- should be evaluated from the perspective of the recipient's reasonable expectation.

• Senders should have discretion to identify the cost-free mechanisms that are most
efficient for their recipients and their businesses.

• Thirty-one days is an appropriate "shortest reasonable time" for the honoring of opt-out
requests.
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