
 

 
1010 Wayne Avenue, Suite 950 

Silver Spring, MD 20910 
Tel: (301) 589-2999 
Fax: (301) 589-2644 
www.rjglawllc.com 

 
April 5, 2006 

 
Via Electronic Filing 
Ms. Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, S. W. 
Washington DC 20554 
 
 Re: Follow-Up to Written Ex Parte Submission -WT Docket No. 03-66 
 
Dear Ms. Dortch: 
 
This follow-up written presentation is being filed on behalf of Hispanic Information and 
Telecommunications Network, Inc. (“HITN”), the largest holder of Educational Broadband 
Service (“EBS”) spectrum in the United States, and is a supplement to the letter filed by HITN 
yesterday, April 4, 2006, in the above-referenced docket (attached hereto as Exhibit A).  That 
letter concerned closing a loophole related to the Commission’s change in policy to extend 
allowable EBS lease durations. 
 
It is important to note that HITN first raised this important issue in its October 23, 2003 reply 
comments in response to the Commission’s 1997 Notice of Proposed Rulemaking in re 
Amendment of Parts 1, 21 an 74 of the Commission’s Rules regarding ITFS and MMDS 
Spectrum, 12 FCC Rcd.22174 (1997) (“First Two-Way Order NPRM”).  Since HITN put the 
Commission on notice of this problem in 2003 and this loophole has not yet been closed, the 
problem has been severely exacerbated by legacy operators abusing the Commission’s policies 
intended to allow for longer new two-way leases, by claiming extension of many legacy one-way 
video leases beyond ten years.  With a further extension of the maximum allowable EBS lease 
term beyond 15 years, legacy operators will have the green light to continue warehousing 
spectrum using the same extension claims.  In its 2003 reply comments, HITN wrote: 

  
As a corollary, however, HITN proffers that the Commission does have the jurisdiction and 

authority to void any term(s) that are found to be unlawful or contrary to Commission rules or policy in 
ITFS lease agreements, over which the Commission initially took jurisdiction in 1983. In this respect, 
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HITN believes the Commission should not permit a commercial lessee of ITFS spectrum to, for example, 
extend a 10 year analog video programming based excess capacity lease entered into under the former rules 
that limited lease terms to a maximum 10 years, for an additional 5 year term, pursuant to a claim the 
Commission authorized 15 year leases in the Two-Way Order, notwithstanding that the lessee has never 
fulfilled the terms of the agreement to construct an analog wireless cable system.  This type of activity by 
an ITFS lessee typically serves only to hold the ITFS licensee’s channels hostage under an outdated video-
only lease until the ITFS licensee enters into a new two-way data lease with the commercial lessee on its 
terms,  preventing the ITFS licensee from entering into a new two-way data lease with a third party.  The 
Commission can and should declare that this practice is unlawful and not permissible under its rules.  The 
public interest requires in this instance that the Commission confirm that commercial lessees of ITFS 
spectrum capacity may not prevent an ITFS license holder from developing its spectrum under the current 
rules by a threat of enforcement of tenuous lease provisions granting an additional 5 year period to hold the 
spectrum hostage. 

  
In its comments, Spectrum Market, LLC (“SM”) proposes that the Commission either terminate 

all leases in existence at the time the new rules in this proceeding are adopted, or declare that such leases 
may not be extended beyond 15 years. While HITN disagrees that the Commission should terminate all 
leases entered into under the current rules and further disagrees that the Commission has the jurisdiction to 
do so, we believe SM’s proposal regarding limiting lease extensions well founded but misses the mark.  
The lease gamesmanship being played by commercial ITFS lessees is not with respect to attempting to 
extend analog or one-way legacy leases beyond 15 year terms as SM suggests, but rather, as proffered by 
HITN, to extend those leases beyond ten year terms, in violation of the rules and policies that were in effect 
at the time these leases were executed.  Either way one looks at this issue, the end result to the educator is 
the same – a lessee that has no intention of ever fulfilling the terms of its original analog video-only 
wireless cable contract, whatever the term, is holding the ITFS spectrum hostage and continuing to deprive 
the public of the development of this valuable educational resource.  The Commission should declare that 
no ITFS lessee may extend a lease entered into prior to the release of the Two-Way Order beyond its 
original 10 year term or for any additional term beyond 10 years (whatever provision that may be construed 
to permit such extension in the lease), unless that lessee intends to promptly fulfill all of its obligations 
under the lease as to construction and operation of the analog video wireless cable facility contemplated 
thereby.  Any lessee that cannot make these affirmative representations should have no right to extend such 
a lease under any circumstances. 

 
HITN Reply Comments at Section V, filed October 23, 2003 in re Docket 03-66. 

 
In order to make the case that the Commission should close the legacy one-way video lease 
extension loophole discussed in more detail in HITN’s April 4, 2006 letter as part of its order on 
reconsideration in this proceeding, HITN thought it would be useful to demonstrate to the 
Commission the serious nature of this problem with numerous EBS existing leases by illustrating 
just a few examples of the type of lease provisions that are void as against the law and public 
policy, and pursuant to which legacy operators have an opportunity to abuse the Commission’s 
forward-looking extension of lease term policies for new two-way leases.  As such, please find 
attached at Exhibit B hereto a summary of several such EBS leases entered into prior to the First 
Two Way Order NPRM.  These leases (of which complete copies are also attached) contain 
terms that could be construed by a legacy operator to extend its hold on the spectrum for decades 
without having to renew the lease for two-way uses and that serve to allow that operator to 
prevent the licensee from making the spectrum available to a new entrant that intends to 
immediately construct a new wireless broadband system on the channels.1 
                                                 
1 Note that many of these leases also contain an unknown term start date because the initiation of the term is 
triggered by commencement of wireless cable services, construction of the wireless cable system, or service 
provision of the first wireless cable subscriber – none of which events in the vast majority of cases ever occurred.  
Therefore, these licensees have double trouble with the legacy operator, which can claim not only the lease is 
extended for many, many, more years  based on FCC rules, but that the initial term has not yet even begun. 



Please contact the undersigned counsel with any questions about this submission.

Enclosures

cc: (VIA Hand Delivery wi enclosures and via e-mail)
Fred Campbell
John Giusti
Barry Ohlson
Aaron Goldberger
Catherine Seidel
Peter Corea
Walter Strack
Joel Taubenblatt
John Schauble
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1010 Wayne Avenue, Suite 950 

Silver Spring, MD 20910 
Tel: (301) 589-2999 
Fax: (301) 589-2644 

 
April 4, 2006 

 
Via Electronic Filing 
Ms. Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, S. W. 
Washington DC 20554 
 
 
 Re: Written Ex Parte Submission -WT Docket No. 03-66 
 
 
Dear Ms. Dortch: 
 
This letter is on behalf of Hispanic Information and Telecommunications Network, 
Inc. (“HITN”), the largest holder of Educational Broadband Service (“EBS”) 
spectrum in the United States. 
 
In crafting final rules in the above-referenced proceeding pertaining to the 
maximum length of EBS leases, the Commission should make very clear in the 
order on reconsideration that any further extension of the allowable maximum lease 
term is not intended to continue allowing legacy operators a loophole not closed by 
the Commission when it first extended maximum allowable EBS (then ITFS) lease 
terms from 10 to 15 years. 
 
When the Commission extended the maximum allowable lease term from 10 to 15 
years to give operators further flexibility respecting plans to use EBS spectrum for 
new two-way uses under seemingly future two-way EBS leases, the Commission 
failed to address the issue whether a legacy operator could use the new 15 year 
lease term maximum to extend a legacy one-way video only use lease entered into 
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prior to 1997 when the First Two-Way Order NPRM1 was issued, from a 10 year 
maximum lease term allowed under the old rules to a 15 year maximum term for 
new uses contemplated in the First Two Way-Order.   As a result, legacy operators 
have taken the position, including with HITN and many other EBS licensees over 
the past 7-8 years, that legacy leases that contemplated any potential for a greater 
than 10 year term, were automatically extended to a 15 year term. 
 
This has been a major problem for two important reasons.  First, this has enabled 
operators to continue enforcing leases entered into under the old rules that 
contemplated one-way video uses only for a maximum term of 10 years for 
significantly longer terms, notwithstanding the spectrum has not been used for that 
purpose by most operators for at least the past 10 years.  This has enabled legacy 
operators to warehouse and hold EBS spectrum hostage under the pretense that the 
FCC blessed their ability to enforce longer legacy lease terms under the guise of the 
new two-way rules contemplating these operators to enter into new 15-year lease 
terms.  Second, this has prevented many EBS licensees from having full flexibility 
and freedom on a level playing field to negotiate new two-way lease terms with an 
existing operator leasing the channels or a new operator of their choice because of 
the threat of litigation pertaining to legacy operator claims of automatically 
extended over ten year one-way video lease terms purportedly condoned by the 
Commission. 
 
As an example of how this could be a major problem for an EBS licensee, the 
Commission should consider the following potential case.2  A licensee entered into 
an excess capacity lease with Legacy Operator X on November 1, 1995 that allowed 
the Operator to use Licensee’s EBS channels for one-way video use for a term of 10 
years, or until November 1, 2005.  The lease also contemplates two additional 10-
year renewal terms if FCC rules ever allow for lease terms longer than 10 years.  
Licensee has been receiving $2,000 a month in lease payments throughout the term.  
On November 1, 2005, Licensee notifies Legacy Operator X that it is prepared to 
negotiate a new lease with Legacy Operator X for new two-way uses on Licensee’s 
EBS channels, to the benefit of Legacy Operator X and Licensee, and Licensee 
makes a proposal for a new lease.  However, Legacy Operator X does not intend to 
provide any two-way services on the spectrum into the foreseeable future (if ever), 
and responds to Licensee that pursuant to the FCC’s extension in 1998 of the 
maximum allowable lease term to 15 years, Legacy Operator X is electing to extend 
the legacy lease until November 1, 2010.  Around the same time, Licensee has 
received a proposal from New Operator Y for the lease of its EBS channels to be 
                                            
1 In re Amendment of Parts 1, 21 an 74 to Enable MDS and ITFS Licensees to Engage in Fixed Two-
Way Transmissions, Notice of Proposed Rulemaking, 12 FCC Rcd.22174 (1997) (“First Two-Way 
Order”). 
 
2 At the request of the Commission, HITN can provide numerous and voluminous examples of leases 
containing this type of language that a legacy operator can rely on to extend a legacy analog one way 
video lease for a significantly longer term for the purpose of warehousing spectrum, as well as 
specific cases where this is actually occurring. 
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immediately developed as part of a new two-way wireless broadband system, with 
lease payments of $10,000 a month. 
 
In this example, Licensee is faced with the Hobson’s Choice of having its Channels 
warehoused by Legacy Operator X for an additional 5 years or more (if the 
Commission extends allowable lease terms of longer than 15 years) because Legacy 
Operator X does not intend to deploy a new wireless broadband system on 
Licensee’s Channels or Legacy Operator X desires to prevent New Operator Y from 
entering the market and immediately deploying a wireless broadband system.   
Either way, Licensee and the public lose.  Licensee loses because, among other 
reasons, its spectrum is being warehoused indefinitely and may not be put to new 
uses for a long time, if ever.  The public (and the Commission) loses because the 
spectrum is not being put to the new uses for which it is intended to serve the public 
interest. 
 
To close this loophole, the Commission must specify in the order on reconsideration 
that for any leases contemplating one-way video only use entered into prior to the 
release of the 1997 First Two Way Order NPRM when the public was on notice of 
potentially longer lease terms for leases allowing new two way or other uses, any 
later Commission rules permitting longer than 10 year lease terms may not be 
relied on by legacy operators to cause the extension of those leases beyond then 
current rules in effect allowing 10 year maximum lease terms.   This will serve the 
public interest and facilitate more immediate use of EBS spectrum for new two-way 
uses, and prohibit legacy operators from warehousing spectrum under legacy one-
way video only leases under the pretense of a purported Commission blessing 
through its intent to allow longer term new two-way leases. 
 
      Very truly yours, 
 
      /s/ Rudolph J. Geist 
 
 
 
 
 
 
 
 
cc: (VIA E-Mail) 

Fred Campbell 
 John Giusti 

Barry Ohlson 
Aaron Goldberger 
Catherine Seidel 
Peter Corea 
Walter Strack 
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Joel Taubenblatt 
John Schauble 



 
 

EXHIBIT 
B 



HITN Ex Parte – Summary of Attached Lease Agreements, page 1 of 4 

HITN Ex Parte Supplemental Submission –   SUMMARY OF ATTACHED LEASE AGREEMENTS 
 

WNC235 (Counterpoint Communications) 
Operator:  Ascutney Associates, Inc. 
Date of execution:  12/11/1991 
Lease term start date: 3/21/1994 – “the date Lessor is issued a license by the FCC” 
Ten-year termination date: 3/21/2004 
Loophole termination date: 3/21/2024 – improper 20-year extension. 
Loophole Language: Section 1(b): “If FCC rules are modified to permit at the time of expiration of the Initial Term, this 

Agreement shall automatically and without further notice be extended for up to two (2) successive 
additional terms (each such additional term is hereinafter referred to as a "Renewal Term") of ten (10) 
years each unless and until Lessee [OPERATOR] shall have served written notice on Lessor 
[EDUCATOR] at least ninety (90) days prior to the expiration date of the Initial Term or Renewal 
Term.” 

 
 
WNC236 (Santa Rosa County Schools) 
Operator:  Wireless Cable of Florida, Inc. 
Date of execution:  2/18/1993 
Lease term start date: 3/18/1994 – “date on which the FCC issues a license for the Channels for the Market” 
Ten-year termination date: 3/18/2004 
Loophole termination date: 3/18/2014 – improper 10-year extension. 
Loophole Language: Section 2: “Lessee [OPERATOR] shall have the option to renew this agreement for three (3) additional 

sixty (60) month terms (each being hereinafter referred to individually as "Extended Term") under the 
same terms and conditions as contained herein, provided, however that ... with respect to the second and 
third Extended Terms, each of said extensions are conditioned upon (a) Lessee [OPERATOR] delivering 
to Licensee a written notice of its [OPERATOR'S] intention to renew no later than six (6) months prior 
to the end of the then current term, (b) Lessee [OPERATOR] not being in default under this Agreement 
at the end of the then current term, and (c) such extension of term shall be in compliance with FCC 
regulations and policies then in effect, and (d) Licensee's consenting to such extended Terms, such 
consent which shall not be unreasonably withheld.  The parties recognize that lease terms exceeding ten 
years are currently prohibited by FCC rules.” 

 
          
 



HITN Ex Parte – Summary of Attached Lease Agreements, page 2 of 4 

WNC240 (Texas State Technical Institute) 
Operator:  United States Wireless Cable, Inc. 
Date of execution:  11/27/1990 
Lease term start date: INDEFINITE: “upon the date commercial broadcasting on the channels commences” 
Ten-year termination date: 11/27/2000? – even a proper ten-year termination can be postponed indefinitely. 
Loophole termination date: 11/27/2020? – improper 20-year extension, even after indefinite start of term. 
Loophole Language: Section 1(b): “If FCC rules permit at the time this Agreement expires, this Agreement shall be 

automatically and without further notice be extended for up to two (2) successive additional terms (each 
such additional term is hereinafter referred to as a "Renewal Term") of ten (10) years each unless and 
until Lessee [OPERATOR] shall have served written notice on Lessor [EDUCATOR] at least ninety 
(90) days prior to the expiration date of the Initial Term or Renewal Term (hereinafter referred to as the 
"Expiration Date"), that it [OPERATOR] elects not to renew this Agreement for a Renewal Term.”  

 
 
WNC503 (The Kearney State College Foundation) 
Operator:  Wireless Entertainment Network 
Date of execution:  1/22/1992 
Lease term start date: INDEFINITE: “upon the initiation of Lessee's [OPERATOR'S] Wireless Cable Service on the 

Channels” 
Ten-year termination date: 1/22/2002? – even a proper ten-year termination can be postponed indefinitely. 
Loophole termination date: 1/22/2022? – improper 20-year extension, even after indefinite start of term. 
Loophole Language: Section 1(b): “If FCC rules permit at the time that this Agreement expires, this Agreement shall 

automatically and without further notice be extended for up to two successive additional terms (each 
additional term is referred to as a "Renewal Term") of ten years each unless and until Lessee 
[OPERATOR] shall have served written notice on Lessor [EDUCATOR] at least ninety days prior to the 
expiration date of the Initial Term or Renewal Term (the "Expiration Date"), that it [OPERATOR] elects 
not to renew this Agreement for a Renewal Term.” 

 
      
 



HITN Ex Parte – Summary of Attached Lease Agreements, page 3 of 4 

WNC647 (Lake City Community College) 
Operator:  Heartland Wireless Communications, Inc. 
Date of execution:  7/20/1994 
Lease term start date: 7/20/1994 
Ten-year termination date: 7/20/2004 
Loophole termination date: 7/20/2024 – improper 20-year extension. 
Loophole Language: Section 1(b): “If FCC rules permit at the time this Agreement expires, this Agreement shall be 

automatically and without further notice be extended for up to two (2) successive additional terms (each 
such additional term is hereinafter referred to as a "Renewal Term") of ten (10) years each unless and 
until Lessee [OPERATOR] shall have served written notice on Lessor [EDUCATOR] at least ninety 
(90) days prior to the expiration date of the Initial Term or Renewal Term (herinafter referred to as the 
“Expiration Date”), that it [OPERATOR] elects not to renew this Agreement  for a Renewal Term.” 

 
 
WNC786 (Sacred Hearts Academy) 
Operator:  Hawaiian Broadcasting Investors 1, Limited Partnership 
Date of execution:  May 1994 
Lease term start date: INDEFINITE: “the date on which Hawaiian Broadcasting [OPERATOR] uses the transmission 

capacity on the Channels for the provision of its [OPERATOR’S] Wireless Cable Service.” 
Ten-year termination date: May 2004? – even a proper ten-year termination can be postponed indefinitely. 
Loophole termination date: May 2034? – improper 30-year extension, even after indefinite start of term. 
Loophole Language: Section 2.2: “Lessor [EDUCATOR] shall negotiate in good faith exclusively with Hawaiian 

Broadcasting [OPERATOR] and Hawaiian Broadcasting [OPERATOR] shall negotiate in good faith 
with Lessor [EDUCATOR] the terms and conditions on which the Term or any Renewal Term, as the 
case may be, shall be renewed; provided, however, that in the event the FCC rules and regulations are 
amended to permit the automatic renewal or extension of agreements for the utilization of transmission 
capacity on ITFS channels, which the parties hereby acknowledge and agree is an express condition to 
this proviso, then upon the expiration of the Initial Term the term shall automatically renew without any 
further action of the parties for an additional term which shall be of the longest duration permitted under 
the applicable FCC rules and regulations in force and effect at such time; and provided, further, that if a 
subsequent automatic renewal term also is permitted under the FCC rules and regulations in force and 
effect as of the date on which a second automatic Renewal Term would commence, which the parties 
hereby acknowledge and agree is an express condition to this further proviso, then, upon the expiration 
of the initial automatic Renewal Term, the term shall renew for a second Renewal Term of the same 
duration upon the giving of notice to Lessor [EDUCATOR] by Hawaiian Broadcasting [OPERATOR] 
no later than one hundred eighty (180) days prior to the expiration of the first automatic Renewal Term.” 



HITN Ex Parte – Summary of Attached Lease Agreements, page 4 of 4 

 
WNC992 (Counterpoint Communications) 
Operator:  Onondaga Wireless, Inc.  
Date of execution:  8/3/1993 
Lease term start date: 3/30/1998 – “the date Lessor is issued a license by the FCC” 
Ten-year termination date: 3/30/2008 
Loophole termination date: 3/30/2028– improper 20-year extension. 
Loophole Language: Section 1(b): “If FCC rules are modified to permit at the time of expiration of the Initial Term, this 

Agreement shall automatically and without further notice be extended for up to two (2) successive 
additional terms (each such additional term is hereinafter referred to as a "Renewal Term") of ten (10) 
years each unless and until Lessee [OPERATOR] shall have served written notice on Lessor 
[EDUCATOR] at least ninety (90) days prior to the expiration date of the Initial Term or Renewal 
term.” 

 
 
WND220 (Sweeny Independent School District)  
Operator:  Wireless One, Inc. 
Date of execution:  10/18/1995 
Lease term start date: INDEFINITE: “For the purposes of this Agreement, the Start Date shall be the date indicated in 

writing by Lessee [OPERATOR] to Lessor [EDUCATOR] that commercial broadcasting by 
Lessee [OPERATOR] has commenced.” 

Ten-year termination date: 10/18/2005? – even a proper ten-year termination can be postponed indefinitely. 
Loophole termination date: 10/18/2015? – improper 10-year extension, even after indefinite start of term. 
Loophole Language: Section 1(b): “If then allowed by FCC policy and Rules, the Initial Term shall automatically be extended 

for an additional ten year period upon all terms and conditions hereof.” 
 
      



COUNTERPOINT COMMUNICATIONS, INC.

"C" CHANNEL GROUP

AIR TIME LEASE AGREEMENT

BURLINGTON, VERMONT

RECEiVED

APR 22 19S3

RECEIVED

APR 22 1993

FEDERAl. ro.IMUNlCATIOOS ro.IMISSION
(JfJCE IJTHE SECRETNlY

This Agreement which was made and entered into on the 11 th day of December, 1991, by

Ascutney Associates, Inc., having its mailing address as P.O. Box 186, Rexford, New York

12148, as Lessee, and Counterpoint Communications, Inc., 785 Asylum Avenue, Hartford,

Connecticut 06105, as Lessor, is hereby rescinded and replaced with the following agreement

between the parties.

This Agreement (hereinafter referred to as "Agreement") is made and entered into by and

between Ascutney Associates, Inc., having its mailing address as P.O. Box 186, Rexford, New

York 12148, as Lessee, and Counterpoint Communications, Inc., 785 Asylum Avenue, Hartford,

Connecticut 06105, as Lessor.

WHEREAS, The Federal Communications Commission ("FCC") authorizes licenses for

Instructional Television Fixed Service ("ITFS") channels to lease excess capacity for non-ITFS

uses, 47 C.F.R. §74.391 (e), Instructional Television Fixed Service CMOS Reallocation), 94 FCC

2d 1203 (1983), Reconsideration, 98 FCC 2d 129; and Instructional Television Fixed Service, 101

FCC 2d 49 (1985), Reconsideration, 59 Rad. Reg. 2d (P&F) 2d 1355 (1986), and

WHEREAS, Lessor intends to be the licensee of four (4) ITFS channels in the Burlington,

Vermont, area and its environs and has determined that excess capacity exists after the fulfillment

of its ITFS requirements, and

----
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WHEREAS, Lessee is in the business of providing channels for the distribution of

television programming via microwave transmission known as Multichannel Multipoint

Distribution Service ("MMDS") and is desirous of leasing excess ITFS capacity, and

WHEREAS, Lessee and Lessor believe that the combination of education programming

and entertainment programming will be mutually advantageous and provide a significant benefit to

the general public.

NOW, THEREFORE, in consideration of the premises and of their mutual promises,

undertakings, covenants, and conditions set forth herein, the parties hereto do hereby agree as

follows:

1. Term of Agreement, (a) The term of this Agreement shall commence upon the date

of its execution and shall extend for a period of ten (10) years from the date Lessor is issued a

license by the FCC (hereinafter referred to as "Initial Term"), unless voluntarily terminated by

written consent of both parties or involuntarily terminated as provided in Paragraph 11 below.

(b) The Commission's policies currently limit the term of the excess capacity air .b
. _Gvav

time lease agreements to the term of the License. If FCC rules are modified to permit at the time of >,/oQ.'dv- I
MJ.t to

expiration of the Initial Term, this Agreement shall automatically and without further notice be ~ -/0''''''-

extended for up to two (2) successive additional terms (each such additional term is hereinafter ZOr:
referred to as a "Renewal Term") of ten (10) years each unless and until Lessee shall have served ,ill~J-

written notice on Lessor at least ninety (90) days prior to the expiration date of the Initial Term or

Renewal Term. It it acknowledged and agreed that Lessee shall have the absolute right not to

renew this Agreement, notwithstanding any provision hereof to the contrary. The expiration date

of the second renewal term shall be referred to as the "Final Expiration Date." Unless Lessee

provides Lessor with written consent to do so or unless Lessee has been adjudged to be in

bankruptcy and is no longer a going concern, Lessor shall not negotiate or enter into a lease

agreement for excess channel capacity on the ITFS channels with any individual or entity other

than Lessee during this lease, except as provided for in this paragraph or Paragraph 10. In the

event, after the Final Expiration Date, Lessor decides to utilize channel capacity for itself for non-
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ITFS purposes, or in the event that Lessor decides not to lease channel capacity to any individual

or entity, including Lessee, or in the event that Lessor decides to lease channel capacity to any

individual or entity other than Lessee, Lessor shall compensate Lessee for the fair market value of

the Leased Equipment, as hereinafter defined, after which title of such equipment shall pass to

Lessor.

(c) Three hundred sixty (360) days before the expiration of this Agreement and

any renewal thereof, if any, Lessor and Lessee shall meet to determine if additional renewals are in

the best interest of each party. If, within sixty (60) days after such meeting, Lessor and Lessee are

unable to reach an agreement to renew this Agreement on appropriate terms and conditions, this

Agreement shall terminate at the end of the term.

(d) In the event, subsequent to the commencement of operations, it is

detennined that Lessor can no longer remain an ITFS licensee, both parties agree to cooperate in

identifying, selecting and licensing a properly constituted organization which will replace the

Lessor as both a party to this Agreement and as the FCC licensee of the ITFS channels

contemplated by this Agreement. Lessee agrees that upon completion of the licensing of a

replacement organization by the FCC and the execution of a channel lease agreement between

Lessee and the replacement organization, Lessor will have no further obligation to the terms and

conditions of this Agreement, will not incur any penalties as a result of this change and will not be

responsible for any of the expenses associated with this change. Lessor and Lessee agree to act in

good faith and to use their best efforts to secure an agreement with a replacement organization.

Lessor and Lessee further agree that the terms and conditions of such an agreement will be

reasonable and that the parties will not unreasonably withhold approval and execution of an

agreement with a replacement organization.

(e) Lessee and Lessor shall use their best efforts to negotiate either reasonable

terms and conditions for an Additional Renewal or the compensation due Lessee pursuant to

Paragraph l(b). If, after six (6) months, the parties have not reached an agreement on reasonable

terms and conditions for the Additional Renewal or the compensation due Lessee pursuant to
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Paragraph 1(b), each party shall agree to submit the matters in dispute to the conflict resolution

procedures employed by the American Arbitration Association. Subject to the State of Connecticut

Civil Practice Law and Rules, the arbitrator's decision shall be binding and non-appealable,

judicially or otherwise, and both parties shall share evenly in the costs of the arbitrator's services.

(f) It is understood by both parties that the Additional Renewal is conditioned

on Lessor receiving a renewal of Lessor's ITFS license from the FCC. In the event Lessor's

license is not renewed, the parties have no further liability to the other, unless non-renewal has

occurred due to a negligent or willful act or omission on the part of Lessor, in which case Lessor

shall be obligated to compensate Lessee as if Lessor chose not to lease channel capacity pursuant to

Paragraph 1(b).

(g) Lessor shall file and diligently pursue all necessary and appropriate

applications with the FCC and with any and all local, state and federal governmental agencies to

renew its ITFS license, at Lessee's expense. Lessor shall keep Lessee informed of the status of all

such applications and renewals and shall use reasonable efforts promptly to give Lessee copies of

all notices and renewals. In the event Lessor and Lessee do not renew this Agreement, Lessor

shall reimburse Lessee for any and all costs incurred by Lessee associated with Lessor having its

ITFS license renewed, and Lessor shall compensate Lessee for the fair market value of the Leased

Equipment, after which title of such equipment shall pass to Lessor.

(h) In the event that this Agreement is not renewed after the Final Expiration

Date, Lessor grants to Lessee, for a period of thirty-six (36) months commencing on the Final

Expiration Date, a right of fIrst refusal to enter into a new agreement for the leasing of the air time

on Lessor's ITFS channels pursuant to the following terms. If Lessor receives a bona fIde written

offer from a third party to lease the air time on Lessor's ITFS channels within this thirty-six (36)

month period, Lessor shall given written notice to Lessee describing the entity to whom the

proposed use is to be made, the fees, charges, rental or other consideration to be received for the

use, the terms thereof and generally the relevant other terms and conditions. Lessee shall have a

period of thirty (30) days after its receipt of such notice from Lessor in which to elect, by giving
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written notice to Lessor, to use the channels for the same fees, charges, rental or other

consideration for which Lessor proposed to allow usage of the channel or channels to the third

person. If the fees, charges, rental or consideration to be paid by the third person was to be in

whole or in part in form other than cash, or on terms other than those provided for in this

Agreement in Paragraph 6, the consideration payable by the third person shall be so stated by

Lessee as a sum certain in its notice of election. If Lessor does not believe Lessee's stated offer is

in an amount fairly equivalent to the fair value of the consideration payable by the third person and

so notifies Lessee in writing within seven (7) days after Lessor's receipt of Lessee's notice of

election to so use or purchase, Lessee may elect within five (5) days after its receipt of such notice

from Lessor to refer such question for determination by an impartial arbitrator and the right of first

refusal of Lessee shall then be held open until five (5) days after Lessee is notified of such

determination. Said arbitrator shall be chosen either by agreement of Lessee and Lessor at the time

such question arises, or, at the option of either party, by referring the question to the American

Arbitration Association with instructions that the American Arbitration Association select a single

arbitrator under a request from the parties for expedited and accelerated determination. The

determination of the arbitrator chosen under either option contained in this subparagraph shall be

final and binding upon Lessee and Lessor. The parties shall share equally in the costs and fees of

the arbitration. In the event Lessee shall elect to exercise its said right of first refusal, the Royalty

Agreement shall be consummated within fifteen (15) days following the day on which Lessor

received notice of Lessee's election to exercise the right of first refusal or the day upon which any

question required to be determined, or at such other time as may be mutually agreed. The right of

first refusal is terminated either by the election to use the ITFS channels by Lessee as provided

herein or by notice to Lessee of Lessor's proposal to offer for use the channels or any part to a

third party and Lessee's unwillingness or failure to meet and accept such a bona fide offer pursuant

to the terms and procedures as set forth above, provided that such proposed use is consummated at

the same fees, charges, rental or other consideration and upon the same terms as to which said
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right of first refusal applied, within thirty (30) days after Lessee's right of first refusal had expired

or has been specifically waived by written notice given to Lessor by Lessee.

2. Excess Capacity. Lessor has determined that there will be excess capacity available

on the four (4) proposed ITFS channels to be utilized for Lessor's educational needs and that this

excess capacity is available for entertainment or other commercial programming. Lessor has

further determined that, by combining its educational programming with Lessee's entertainment

programming, a significant increase may be achieved in the number of persons who will have

access to Lessor's educational programming at little or no additional cost.

3. Lease of Excess Capacity, Lessor agrees to lease to Lessee the "excess" capacity

available on four (4) of its ITFS channels for the term of this Agreement. The remaining time

available over and above the time utilized for Lessor's educational programming shall be

considered "excess capacity," as that term is defined by the rules and regulations of the FCC, and

available to Lessee for entertainment programming (hereinafter referred to as "Lessee Time").

Lessee Time shall initially include all but twenty (20) hours per week per channel. Not less than

sixty (60) days prior to the initiation of program service, Lessor shall notify Lessee in writing of

the twenty (20) specific air time hours for the forthcoming three (3) months which it intends to

utilize. Thereafter, in the event Lessor subsequently wishes to exclude additional hours from

Lessee Time for the provision of qualified ITFS programming up to a maximum of forty (40)

hours per week per channel, Lessor shall give Lessee one (1) year's advance written notice of its

intentions. The parties shall negotiate in good faith the revised schedule for the twenty-one (21) to

forty (40) specific air time hours Lessor intends to utilize. Lessee or its designee will schedule the

ITFS programming and use automatic switching equipment to facilitate the use of the channel

capacity.

4. Inte~ration of Lessor's Pro~rammin~. Lessee agrees to integrate Lessor's

programming into the overall communications service offered to subscribers, without cost charged

to Lessor. Such programming shall be in a format consistent with the standards commonly

accepted within the industry.
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5. Transmission Facilities, (a) Upon execution of this Agreement, Lessee shall, in

consultation with Lessor, select a location for the transmission point that Lessee may deem to be a

suitable location for provision of the services contemplated by this Agreement. Such location will

be selected to ensure the adequacy of the transmissions of the Lessor's ITFS programming to

Lessor's proposed receive sites as specified in Lessor's most recent ITFS application with the

FCC. Lessor, at Lessee's expense, shall file the necessary and appropriate applications with the

FCC to secure a construction permit and license to operate at least four (4) ITFS channels from the

location selected by the Lessee. Upon approval, Lessee, or its designee, shall, within a reasonable

period of time, commence to construct the ITFS channel transmission facilities in accordance with

said FCC authorization. Lessee, or its designee, shall purchase and install such transmitters,

transmission line, antennas, towers, and receivers as are required to operate Lessor's ITFS

channels in accordance with the provisions of such authorization. Any equipment so used in said

construction shall be leased to Lessor pursuant to Paragraph 8 hereof. (Said equipment is

hereinafter referred to as the "Leased Equipment. ") Lessee shall supervise and be responsible for

the installation of the Leased Equipment and shall retain title to the leased equipment. Unless

specifically provided herein, Lessee shall retain title to the Leased Equipment which may be

removed by Lessee, or its designee, upon termination of this Agreement.

(b) In addition, Lessee shall provide recording equipment and other incidental

equipment ordinarily and reasonably employed in the operation of an ITFS station. Any equipment

so used in said construction shall be leased to Lessor pursuant to Paragraph 8 hereof. (Said

equipment is hereinafter referred to as the "Leased Equipment.") Lessee shall supervise and be

responsible for the installation of the Leased Equipment, and Lessee shall retain title to the Leased

Equipment.

(c) Subject to the technical direction, supervision and control of the Lessor

(which direction and supervision shall be at Lessor's expense), Lessee shall be responsible, at its

own cost and expense, for the technical performance as well as for emergency and preventative

maintenance of all equipment at the station as well as parts and labor in connection therewith to the
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level required by the FCC. Lessee shall notify Lessor of any apparent malfunction and of any

corrective action taken.

(d) All personnel performing adjustments, maintenance, repairs, replacements

or measuremenis on all station equipment shall be approved in writing by Lessor and shall hold an

unexpired Radio-Telephone Operator's License, first or second class, issued by the FCC or shall

be working under the supervision of a person holding such a license, or shall be otherwise

qualified, in accordance with industry standards, to perform such work as may be required.

(e) Lessee shall provide Lessor with a detailed contingency plan before

commencement of initial service to be implemented at such time as there is any failure of the

transmission equipment. The contingency plan must meet with the Lessor's approval, which

approval shall not be unreasonably withheld.

(f) Lessee is required to assist Lessor in obtaining all applicable permits,

licenses, releases, rights-of-way and/or such other documents as may be reasonably required by

Lessor.

(g) Lessee shall install, at no expense to Lessor, equipment specified in

Attachment A.

6. Rmt.. (a) Commencing one hundred eighty (180) days following the initiation of

service to subscribers, Lessee shall pay Lessor, on a monthly basis, fifty percent (50%) of that

number which is the product of the number of channels provided by Lessor, divided by the total

number of channels employed by Lessee in the provision of entertainment programming, times the

net revenues derived by Lessee from the provision of ITFS, MDS and/or MMDS channels to its

user(s) in the Burlington market, or the minimum monthly fee specified in Paragraph 6(b) below,

whichever is higher. For purposes of this paragraph, "net revenue" shall include gross revenues

derived by Lessee from the provision of ITFS, MDS and/or MMDS channels to end user(s) in the

Burlington market, less all reasonable and ordinary administrative and operating expenses.

(b) The minimum monthly fee specified in Paragraph 6(a) shall be as follows:

Fifty Dollars ($50.00) per month for the successive months seven (7) through twelve (12)
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following the initiation of service to subscribers, One Hundred Fifty Dollars ($150.00) per month

for the successive months thirteen (13) through eighteen (18), Three Hundred Dollars ($300.00)

per month for the successive months nineteen (19) through twenty-four (24), Four Hundred Fifty

Dollars ($450.00) per month for the successive months twenty-five (25) through thirty-six (36)

and Five Hundred Dollars ($500.00) per month for each month thereafter.

7. Right to Audit. Upon written notice to Lessee at least ten (10) business days in

advance, Lessor shall have the right to inspect or audit all records and accounts covered by this and

other Agreements upon which the amount of rent to which Lessor is entitled pursuant to

Paragraph 8(a) is determined. Lessee shall keep, maintain and preserve complete and accurate

records and accounts, including all invoices, ledgers, financial and other such records pertaining to

subscribers, equipment and affiliations. Said inspection or audit may be conducted by Lessor or

any other persons designated by Lessor. Lessor agrees to maintain the confidentiality of all

information so obtained, unless to maintain confidentiality would seriously jeopardize a cause of

action either being brought by or being defended by Lessor, in which case Lessor shall be

permitted to disclose, to the minimum extent necessary, the information necessary to support or

defend the cause of action.

8. ITFS Channel Equipment Lease. Lessor shall lease from Lessee all equipment

purchased and installed by Lessee pursuant to Paragraph 5 of this Agreement. The terms of the

lease agreement, to be entered into within sixty (60) days hereof, shall include the following:

(a) B&!!1 Lessor shaIl pay to Lessee the total amount of One Dollar ($1.00) per

year for any use of the Leased Equipment, it being understood that Lessor's provision of the air

time at the rates provided in this Agreement is full consideration for Lessee's lease of equipment to

Lessor.

(b) Taxes. Lessee shall be required to pay all taxes and other charges assessed

against the Leased Equipment, without cost to or reimbursement by Lessor, and Lessee shaIl be

entitled to claim depreciation and investment tax credits thereunder for income tax purposes.
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(c) Maintenance and Operatin~ Costs. Lessee shall be required to bear all costs

associated with maintaining and operating the Leased Equipment.

(d) ThI!:Il. The term of the lease shall commence upon the date the transmission

equipment is operable and available for use and shall end upon the termination of this Agreement.

9. Control Over Programming. Lessee intends that only programming of a sort which

would not serve to place Lessor's reputation in the community in jeopardy will be transmitted by

Lessee on the leased channels. At the present time, it is believed that this programming will be

supplied by one or more programming networks, such as Home Box Office, Showtime, The

Movie Channel, ESPN, WTBS, WGN, Cable Network, etc. The parties recognize the difficulties

inherent in specifying exact standards in this paragraph, but believe that good faith efforts on both

sides can overcome whatever differences which may arise. Prior to the initiation of service by

Lessee, Lessee shall provide Lessor with a list which reflects the program services which shall be

used by Lessee in its service offering to its subscribers. Unless otherwise restricted by program

contract, Lessor shall select from the list provided by Lessee those services which shaH be

transmitted on Lessor's leased channels. Lessor shaH have the absolute right to deny Lessee the

right to transmit on said leased channels any program which is obscene as defined by the laws of

the United States or which would violate the rules and regulations of the FCC.

10. Lessor's Control in Event of Default. In the event that Lessee violates any material

portion of the Communications Act of 1934, as amended, any material rule or regulation of the

FCC or any material provision of the law of Connecticut or any material provision of this

Agreement, or in the event that Lessee becomes insolvent, is adjudged bankrupt, files any petition

for bankruptcy or reorganization or makes an assignment for benefit of creditors, then, upon

expiration of thirty (30) days' prior written notice sent to Lessee by certified mail, return receipt,

Lessor, at its election, may enter the premises of the transmission site and suspend or temporarily

deny service until the default is fully cured. Lessee shall remain fully liable for all charges during

any period in which service is suspended or temporarily denied. Lessee may negate Lessor's
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election to suspend or temporarily deny service by fully curing such default prior the effective date

of such suspension or denial.

11. Termination, (a) This Agreement may be terminated by Lessee upon one hundred

eighty (180) days' written notice to Lessor in the event that the FCC determines that Lessor and/or

Lessee is not authorized to operate said channels as contemplated by this Agreement. Should such

termination occur, each party shall be entitled to retain all equipment and materials purchased or

furnished by such party, except that in the event Lessee is found not authorized to operate said

channels, Lessor will have the option to purchase the Leased Equipment at fair market value.

There shall be a final accounting of monies due under this Agreement, and when completed, there

shall be no further liability of either party to the other.

. (b) Should either party be in material breach of this Agreement for the

nonperformance of the obligations contained in this Agreement, this Agreement may be terminated

if such breach shall continue for a period of thirty (30) days following the receipt of written notice

from the non-defaulting party. The failure of Lessee to make any payment required by this

Agreement shall constitute a material breach.

(c) If Lessee, subsequent to the commencement of operations, makes the

determination that its business can no longer remain economically viable, then Lessee shall have

the right to terminate this Agreement without any further liability on the part of either party. If such

termination occurs, Lessor will have the option to purchase the Leased Equipment at fair market

value and shall have the option to enter into an air time lease agreement with a third party.

12. Notice. Any notice to be given by Lessor to Lessee under any provision of this

Agreement shall be by hand delivery or by certified mail to Ascutney Associates, Inc., P.O.

Box 186, Rexford, New York 12148. Any notice to be given by Lessee to Lessor under any

provision of this Agreement shall be by hand delivery or by certified mail to Counterpoint

Communications, Inc., 785 Asylum Avenue, Hartford, Connecticut 06105.
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13. Severability. Should any court or agency determine that any provision of this

Agreement is invalid, the remainder of the Agreement shall stay in effect and the parties agree to

use their best efforts to negotiate a replacement article which is not invalid.

14. Venue and Interpretation. Venue for any cause of action by or between Lessor and

Lessee shall be the City of Hartford, Connecticut, and all provisions of this Agreement shall be

construed under the laws of the State of Connecticut.

15. Entire Agreement. This Agreement constitutes the entire Agreement between the

parties and supersedes all prior oral or written provisions of any kind. The parties further agree

that this Agreement may only be modified by written agreement signed by both parties. Neither

Lessor nor Lessee may assign or transfer its rights or obligations under this Agreement without

prior written consent of the other, which consent shall not be unreasonably withheld. It is

expressly understood that should either party assign or transfer its rights or obligations under this

Agreement, it shall be a condition of such assignment or transfer that the assignee or transferee

assume the rights or obligations of the assignor or transferor under this Agreement, unless the

non-assigning or non-transferring party shall waive its rights under this paragraph in writing.

16. Indemnification. Lessee agrees, to the fullest extent permitted by law, to hold

Lessor harmless and to indemnify and defend the Lessor from all claims, demands, causes of

action, loss, investigations, proceedings, damages, penalties, fines, expenses and judgments,

including attorneys' fees (herein collectively "claims") arising out of this Agreement, unless such

claim arose out of a negligent act or omission of Lessor, and shall identify Lessor in insurance

policies maintained by Lessee as a beneficiary of the provisions which insure Lessee against the

damages arising from such causes of action. Such insurance policies shall be maintained in effect

by Lessee in such types and amounts ordinarily and reasonably maintained by owners and

operators of such communications systems. Lessee shall indemnify and hold harmless Lessor

against any claims of libel, slander, infringement of copyright or unauthorized use of any

trademark, trade name or service mark arising from the transmission of program material over the
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communications channels and against all other claims by third parties arising out of Lessee's

conduct in using the communications ch annels.

17. Compliance with Applicable Laws, Nothing in this Agreement shall require either

party not to comply with applicable laws, rules, regulations, or ordinances.

18. Specific Performance. The parties hereto acknowledge and agree that a breach by

either party of any of the provisions hereof will cause the other party irreparable injury and damage

for which there is no adequate remedy at law. Accordingly, the terms of this Agreement shall be

specifically enforced. Neither this provision nor any exercise by any party of rights to equitable

relief or specific performance herein granted shall constitute a waiver of any other rights which it

may have to damages or otherwise.
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IN WITNESS WHEREOF, the
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parties hereto have executed this Agreement at

day Of------"~~/:..:.,-1--/--, 1993.

ATTEST:

Witness

Witness

3/11/93

By:

By:

rQ~'re±rej'-t.l-'--

Counterpoint Communications, Inc.
"Lessor'l

Ascutney Associates, Inc.
"Lessee ll
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COUNTERPOINT

AIR TIME LEASE AGREEMENT

Attachment A

The parties agree that within thirty (30) days following the receipt of a construction permit

. from the FCC for the four channels contemplated by this Agreement, Lessor will provide Lessee a

list of twenty-five (25) locations at which Lessee will install, at no expense to Lessor, such

equipment as may be necessary to receive Lessor's educational programming. Such installations

shall be performed in accordance with conventional industry standards and practices and shall be

completed within six (6) months from the date the construction of transmission facilities is

completed by Lessee.
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UFS CJmJiJIBL LBASE AGREBlQIl1'1!
i'Oll I'AClJornES AND BXCESS CJl&!lBBL CAPACUY .

This ITFS CHMIHEL LEA~B AGRBBMEH1' (the "Agreenlent") executed as of
--XabT'8'rl J to:t9~l by SANTA ROSA COUNTY SCHOOLS, •a Florida body corporate
~Q(late t anal street, Milton, PI. 32570 ("Licensee"). and WIRELESS
CABU OF FLORIDA, INC., a Florida corporat.ion whose principal offices are
located at 1950 ~ndings Blvd., Sarasota, FL 34231-3310 ("Lessee"): '

RBCI'J'ALS

A. WlIBRBAS. Licensee anticipates receiving the authorizations frOlll
the Federal COlDIDunications COlDIDission, an agency of the united states
qovel:'nment .("FCC"), for the operation of (4) four rnstructional Television
Fixed Service (":n'FS") channels Group Cl - C4 in the Pensacola, Florida
Service Area (the "Market"): and

B. WBl!lRB.'AB, Licensee anticipates constructing and operating said ITFS
channels ("Channels"): and,

C. WBl!lRBU. Licensee has deterlllined that it will have excess unused
channel capacity on its rrP'S channell: after the fulf111lllent of Licensee's
educational requirelllents

l
Lessee desires to use said excess unused charmel

oapacity in connection w th its efforts to develop a wir~less cable
business in the Market, and Licensee is willing to lease such channel
capacity to Lessee for all laWful purposes consistent wit:h FCC rules and
polioies, as same may be amended from time to time.

NOW, ~aEPORB, in consideration of the recitals and the mutual
prolllises I':et forth below, the Parties agree as follows I

1. Definitions: AI': used in the Agreement, the followinq terms shall
have the meaninqs indioated:

1.1 "Business" or "Ser'Tioo" means the wireless cable aervice,
provided by Licensee, and shall include the associated sUbcarriers,
vertical blanking intervals, OFS, ITFS; MHOS and MOS channels as defined
in the rules and regulations of the FCC, used or useful in a wireless
cable business.

!g1lbXlilK€~ii~j~~~e~~~~,*4m~:m"~irfiueSf>'a~j(~Q"!i~

1.3 t1'l'l:'an$lllission J'aoilitiestl means the sguipment and facilities to
be owned by Lessee and used by Lessee in its Business.

1.4 "Co_enoed construotion" Illeans the date that Lassee delivers to
Lioensee verification that sufficient equi~ent has been ordered with
confirmed delivery dates of not more than ninety days from date of order,
to complete all construction of the Transmission Facilities.

1.5 "SUbscriber" means a separate household that, at the time of
determination, (a) is connected to a receiving antenna or to other
equipment capable of receiving directly or indirectly MHOS and ITFS
transmissions, or is then entitled to possession of a Receiving Unit or
such other equipment and (b) the aocount of which is not more than sixty
days past due. Each separate user residing iner located at a nursing
home, hotel, hospital, apartment building, condominiUlll, ~lanned unit
development or siDilar mUlti-unit building, complex, fac1lity, develop-

page 1
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lIlent or structure shall, if such user is contractually obligated to pay
for service for at least II one month period, be considered as a separate
household even if billed as a part of a single account. If Lessee
provides service to any user at II rate less than the rate such user would
haVe paid if such user were located in II single family house, such user
shall be cQUnted as IS fractional Subsoriber, the fraction to be determined
by dividing the rate paid by such ~ser by the rate such user would have
paid if such user were the cnly user in a single family house.

3..6 "Receiving Uuit" lleans the antenna, down-converter, set top
oonverter, deooder, cable and any other equipment required to receive and
view MMDS or ITFS signals on a television set.

1.7 Sbr1: »ate. For the purposes of t:his Aqreement the Start Date

·i~_~i¥ff=~~~L~.;&e:!M,,".~~:t!~~;~=_~;S

1.8 "Proposal" means the Response to Request for Propos2ll to Lease
ITFS Channels dated January 22, 1993 sUbmitted to the Santa Rosa county
School Board by Lessee, the terms of Which are hereby expressly
incorporated herein by reference and made a part of this Agreement, unless
otherwise noted herein.

1.9 "Receive sit&" means a ~articU1ar site which shall be equipped
with Reoeive Equipment pursuant to the terJlls of this Agreement. The
Receive sites are identified on Exhibit "8n attached to this Agreement and
incorporated hereln by reference.

1.10 "aeceive EquiPlllent" means the particular equipment to be
installed bY Lessee at each Receive site in aocordance with the Proposal
and the terms of this Agreement.

1.11 "Studio to Transllitter Link" means a Transmission Facility at a
Licensee site with sufficient power to link ITFS programming to the
Transmission Facilities defined in seotion 1.3.

2. ,e~f

~"~f~ shall hereinafter ~~~M;Jl)
refe:t:'red to as the "Initial Term." Lessee shall also have the o}:ltion to

thi A .L f "_""""iltl;~"-"'''''''U.. • 2,1, 't"""""""i\\i!w '=n"""-"""--==""" ( hrenew sgree:tnen~ or ~~~J..l\iQ~~tj!~»~,£~~~g~~~~'~,,7..-32&\\:quJ/~mf)'1',",I:I>.G~e:ns:w eac
being hereinafter referred to irid~vidual'ly'""as nEXtended Term") under the
same terms and conditions as contained herein, provided, however tbat with
respect to the firs.t sixty (60) month ExtElnded Terlll, said Extended=;eJ:1!1 is
Q,pnditioned u~., iIil!s'se,e",dlal;rj;lle~n'iJ!Stro~~rise-e?iKa?;&wr~.i;t1;!l.nJl1no~ifO~'~f'I'ts',
int'ent,i.cOn1&t~ren-·G!,~d,~§'lf;&E~~eJ!"'''l'~BY?';ifo'1l,a,il~ei1l?J'J;han''''S'i'»'(6)
~s;;gpr;wZil§,t<)g' . JJ~JYi!Jin1;1i'ii'i&l\'l!!lTerm\till!!g~l.» Lessee not being in
default under this Agreement at the end of the-In~tial Term, and further
provided that with respect to the second and third Extended Terms, each of
said extensions are conditioned upon (a) Lessee delivering to Licensee a
written notice of its intention to renew no later than six (6) months
prior to the end of the then current term, (b) Lessee not being in default
under this Agreement at the end of the then current term, and (c) such
extension of term shall be in compliance with FCC regulations and policies
then in effect, and (d) Licensee's consenting to suq9 extended Terms, such
consent Which shallnot unreasonably be withheld,.. 1jj1f_ll_~t:\!~r¥if§:"~~~;i[~
~.=.'Il... 1:l.'J:..~,"~1lt~~~~'\ll:J!.Tt!li$fi!,f!!:4i;~:nw:e1!lJ';§~rO'tJ;CU2C!lml''l!~0lf~tliJl'lf!J.!?Yd!1I~;'!\1§i;,
~l!;l~,;,'" -,
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3. Leue of ClulD.Del". COlllllencing on the first day of the term of
this Agreement, Lioensee hereby leases to Lessee all or the channel.
capacit.y for the Channels Licensee does not use fQr the provision of "l'l'PS
Prl?9ramming on the terms and conditions set forth in this Agreelllent. For
this purpose, channel capacity shall include all rights to translllit both
video programming and data over Licensee's entire frequency spectrum.
Licensee will give Lessee thirty days' advance written notice of excess
channel hours available and shall make any such additional hours available
exclusiVely to Lessee. '

3.1 Licensee Use of Channels. From the date on which Licensee begins
transmitting on the Channels until two (2) years after the License Date,
Licensee shall transmit ITFS programming on each of the Channels for a
minuUlD of twenty (20) hours per week, including at least three (3) holU:'s
per weekday, exclUding holidays anl! vacation days, schedUled between·S:OO
a.lIl. and 10: 00 p.m. These minilllums shall decrease or increase if the FCC
changes its rules or polioies concerning lllinimUlll hours of ITFS prograllllling
on ITFS channels. Parties aolcnowledqe that Licensee will operate twenty
(~O) hours weekly as stated in the FCC application.

·3.2 Rigbt of Recapture. LicenSeE! Bay, to the extent allowed to do so
by.the FCC, notify Lessee that Lioensee's needs require it to tranronit
ITFS pr09ramminq on each of the Cbannels for up to forty (40) hours per
week, including at least six (6) hours per weekday, excluding vacations
and holidays. .

4. control. of Facilitielll. Notwithstanding anything- in this
Agreement to the contrary, Licensee, as the FCC licensee of the Channels,
shall be responsible for the compliance with all applicable FCC rules and
policies. Licensee w:l.ll have control

l
in accordanoe with FCC rules and

policies. afthe construction, operat on, lllanageJllent and maintenance of
the Transmission Facilities to the extent necessary to comply with such
rules and policies.

5. Paylllents •. In consideration of the Lioensee's a<Jreement to lease
the Channels to Lessee, Lessee agrees to make the follow~ng payments to
Licansee:

.....~=~~1:w~J!!I:i 1;De"n~.,!_._,,~~.~~,dM:+'~~"'~JJ!l!:t!J~l'J:~".f::~"daJj·lie'j2ffa'Ymentflltio
[i!1cermee-"of~$J~¥'imlJli~\OOi.!'Upo~gl~~~'ililJi!i'A'!Jrj£t!lilenl)l.

5.2 Recurring Monthly Fee. In consideration of the service to be
provided hereunder by Licensee, and COlBlIIenoing on the start Date, and
continuing thereafter, the Lessee agrees to pay to Licensee a Recurring
Monthly: Pee in; i¥eB~=<l'[<$;rP;PT~~illlli1~,¥;&i'I!§$'7S'O~&Y~~'",~,~"ol<,h9,~J)?,"":l!'e:a:'!''''4'''=
$l1i'1f42:5'O\jllWai'i'd!1iil!{f)a~5'§;;11~$];"5t'lO";~""'''-~Sif~gffii'l:'1m:pa,¥,,'ffi''ciimre&'''t<!!er<:'JJ$ea:t:~r"of'''''1me
~~6r••5%lli!:e~Sub.!lli::~;£\\ii~Ill'Ont1f'!!p:er%'fBe~Qf-C-4.) fQUc:r;c '-'~ .-"-; ,~g_~~ -'"",,".v~"'&~' ., -~'"""l:i""i::c'.~SfS§;:\2'~H.'..jg?~"",,,;.,-~

~ .

5.3 ~er of Subscribers Determination. The number of subscribers
in any calendar month shall be deemed to be the number of Subscribers as
of the last day of the priQr month ~lus the number of S~scribers as of
the last day of the current month d~vided by two.

5.4 rnterest. Monthly recurrin~ fees are due and payable on the 30th
of the following month. If not rece~ved by the first of the neKt month, a
L.O percent per month finance charge from the due date will be assessed.
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S.lS 'l'axes. 'l'he monthly service charqe set out in this A<;ri:eeme~t is
the net charqe to Lessee. If Federal, state, or local taxes -(other than
taxes on the income of the Licensee) are applicable, or become applicable
to this service charge, it will be the responsibility of the Lessee to pay
these taxes.

5.6 &udit. Lessee shall provide to Licensee a sUbscriber report
prepared within sixty days following the end of each business quarter.,
Th", report would inolude a calculation of the fees owed on the subscriber
count under this Agreem",nt and compared with actual payments made. Any
adjustment would then be paid within thirty days of the report.

!h7 FililllJ af Tariff. Xf required lly FCC rules and requlations,
the payments to be made under this Agreelllent shall be refleoted in and
subjactto II Tariff filed with the FCC. :If this Agreement is or beoomes
inoonsistent in any respect with FCC regulations of Tariff provisions,
such regulation~ or Tariff provisions, as the case -ay be, shall govern
upon be00lllill9 effective.

Ii.S :Inorealle in lIonth1y Fe.. :If Lessee executes an Agreement with
any other entity holding ITFS authorizations in the Market for a purpose
and pursuant to terms si.ailar to those established herein (the "Alternat.e
Agreement"), and such Alternate Agreement pravides for a large):' monthly
fee than provided in Section 5.2 hereOf, then the monthly fee in section
5.2 hereof shall be automatically increased to the same amount as the
lllonthly feQ in the Alternate Agreement, effective on the date Lessee makes
its first monthly payment under the .Alt.ernate Agreement.

5.11 service. ':0 Be Provided By Lesse.. Lessee shall provide those
additional services which are more particularly described and itemi~ed on
Exhibit. "A"- attached hereto and bv this reference incorporated herein
(hereinafter "Additional ServicesTt).

S.lO JDstallatlon An4 Katntunanoe Of Reoeiving lquipaent At Receive
Sites. Lessee shall at Lessee'S sale oost and expense, install and
maintain Receive Equlpment (as specified in the proposal), inclUding any
maintenance necessa~ as a result of lightning strikes, ae each Receive
Site within the performance time frames hereinafter specified. Prior to
Lessee's installation of Receive Equipment at any Receive Site, Lessee
shall notify Licensee in writing of the speoific equipment and
specifioations therefcre which are to be installed by Lessee. Licensee,
or Licensee's desi~ated representative, shall have three (3) business
days from its rece1pt of the notice within which to review the proposed
equipment specifications. If Licensee Objects to the specified e9Uipment,
Licensee shall so notify Lessee in writing of its objections with1n said
three 13) business day tUne period, specifying the nature of the
object on. If objection is timely made, Lessee shall take all necessary
steps to satisfy Licensee's objection, providEKi, however, Lessee shall not
be required to deviate from the Proposal in meeei.ng such obj actions. If
Licensee fails to notify Lessee of any objections within the objection
period, it shall be conOlusively presume that Licensee does not object to
the proposed Receive Equipment, in which case Lessee shall be authori3ed

lfi~~~~~~~~~Jt~~~1~::i~=ia~~;$~~~~~.~~*~~fflC1tf.ii-:@
Qi~ilreQ1i;!:l~.b&im!";"~ Lessee allall be not1fied in writing of any
alleged default in performance, and upon such not.ification, Lessee shall
have thirty (30) days within which to cure the alleged d~fault. If after
the thi~y (301 day cure period the default has not been cured, the
Lioensee may e ect to terminate this Agreement.
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5.11 In*tlll1atioll of Studio to TrllDSlllitt:er Link. Lessee 'Shlill .

prepare and provide to Licensee an application for filing.at·the FcC,~in
Licensee'l> nalI\e for a microwave studio-to-trans;mitter link (IIBTL")
suitable for the sillluitaneous transmission :by Licensee of one (1) channel
from Licensee's tower site to the ITFS Transmission Facilities at 1687
Quintet Road, Pace, FL. UPon the latter of the rce's approval of the BTL
or the License Date as specified in section 1.2 of the Agrel!lllent, WCF will
construct the BTL at it:s sole cost and expense, such construction to be .
completed within the time provided in the Agreement for the construction
of the ITFS Transmission Facilities. upon completion, the BTL shall be
regarded for all purposes under th,e Agreel!lent as part of the Transmission
Facilities as defined in section 1.3 of the Agreement.

s. Liability Insurance. It is agreed that Licensee shall be insured
as a third party named insured under any liability insurance obtained by
Lessee.

7 • co~strucrtion. The Parties have determined the Transmission
Facilities will be located at 1687 Quintet Road Pace, FL, and llIay later
specify relocation of such Transmission Facilities as lI8Y be appropriate.
Lessee shall bear all cost$, inclUding but not limited to conSUltant,
design and legal fees associated witli the construction, relocation,
engineering and any lIcenses permits, authorizations, or approval
necessary to acquire transmitter sites or obtain the use of such sites.
Upon the FCC's grant of a construction pet"lllit to Licensee for the
Transmission Facilities described and specified in this section 7 and the
satisfaction of all other applicable regulatory requirements, Lessee
shall, at its ,"ole cost and expense, cOlllplete construction of the
Transmission Facilities prior to the point in time when five months remain
.before the construction permit to construct the Channels expires.

1.1 Leas. of Transmiaaion Vacrilities to Licensee. As consideration
for Licensee entering into this Agreement, Lessee &ball lease the
Translllission Facilities to Licensee for a term equal to the duration of
this Agreement, inoluding renewal terms thereof for a cost of $1.00 ~er
year. . In the event Lessee finances the Transmission Facilities, it 1S
agreed that such financing agency shall agree to give third party
notification of default and sale of financed equipment unto Licensee
hereunder.

7.2 operation and Kaintenanoo. Subjeot to the provision of Section
4, Lessee shall, at it$ sole cost and expense, o~erate and maintain the
Transmission Facilities in good operatini oondft1on and repair with
Licensee being notified of ~ll such repa rs. All persons performing
maintenanoe, repairs, or any other duties at the Transmission Facilities
shall be technioally qualified and properly licensed to perform such
duties and shall work under Lessee's direot and oontinuing supervision and
in aocordance with good engineering practices oonsistent with industry
standards. In the event transmission service is interrupted for any
reason, Lessee shall notify Licensee imPediately.

7.3 Biqnal Quality. For the purpose of arbitrating disputes
regarding signal quality, Licensee agrees to designate a specifio
representative who shall have the authority on behalf of the Licensee to
notify Lessee of any matterl> relati~ to signal quality. In the event a
dispute arises as to the signal qual~ty, the parties agree that they shall
mutually seleot an independent consultant with technical expertise in the
area so as to arbitrate the dispute. Lessee agrees that it shall be
solely responsible for the cost of said independent conSUltant, ir
required.
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7.4 Signal Btrenqth. The parties recognize that the CurrentlY' .
pending Licensee request for l.icense is for a 10 watt syst:e.lll.· Licensee
wil.l cooperate with Lessee in se~ng to increase $ystem wide broadcast
capabilities, provided, however, that such cooperation shall be at no cost
to Licensee. . .

8. GewernmoDtll1 aD4 Third party AuthorialltioDs. Licensee shall use
its best efforts, and Lessee eball Coopil!rate with Licensee, to obtain any
and all FCC licenses, pe=its, 8uthorbations or approvals requirttel to
carry out the transactions contellplated by this A91"eeDlent. provided,
however, that the Licensee shall not be required to pay for the
reallocation, reconstruction, or similar casts related to the waiver of
the interference protection rights of co-channel or adjacent XTFS channel
facilities, as authorized under Part 74, Subpart II of the FCC's rules.
Lessee shall use its best efforts and its goOd off~ces to assist Licensee
in obtaming necessary clearances frolll co-channel and adiacent channel
ITf'S operators a.s necess8J:Y. Licensee shall use its ~est efforts to
acqUi~e and maintain licenses for the Channel license, Licensee shall use
its best efforts to cause such license to be renewed.

9-. prClg1:lIDIIIIlnq. Lessee will initially acquire the 'rights to
t~ansmit programming-provided by progr8llllllinq SI.lPpliers of the type
customarily provided on cable television systellls. The pr091"UIIlling of .
Lessee shall be of a quality and variet:r that Lessee reasonably believes
will be comparable to and cOIlIpetitive w~th the proqramming' offered by the
cable television services in the service Area. Lessee recognizes that
Licensee, as license holder for the ITFS ohannels on which excess channel.
capacity is made available pursuant to this Agreelllent, has a legit1Jnate
and significant interest in the pro91"8lIIIIIinq which Lessee translllits.
Lessee will not t~ansmit P~Qqramllling rated "X" or "NC17M by the Motion
Pioture Assooiation of AIlIerica or any programming Lioensee believes is
contrary to its obligations as an FCC licensee. Lessee will 'Jive thirty
days' advance written notice to Lioensee of any significant changes in
programming content, will consider any oom-ents made by Licensee
concerning such changes, and will provide Licensee with an opportunit¥ for
reasonable conSUltation concerning any such changes in advance of the~r
implel1lentation.

10. ITFS Receive sites. All of the receive sites installed by
Lessee shall be capable of receiving Licensee's ITFS ~rogralllDing, if so
directed by Licensee. Unless otherwise advised in wr1ting by Licensee,
such sites shall be installed and operated by Lessee so as to reoeive all
of Licensee's programming.

11. Lessee'S Rigbt of First Refusal. If, at any time after the
date of the execution of this Agreement, Licensee shall determine to sell,
convey, assign or otherwise dispose of the licenses and authorizations for
the Channels, Licensee shall notify Lessee of said intent at least sixty
(60) days before Licensee notifies any other party. If, at the time of
such notification, Lessee is eligible to be licensed to operate such
Channels, Lessee may, at its sole option, submit to Licensee a proposal to
purchase the Channels and Licensee agrees to review and give due
consideration to said proposal. In the event Licensee shall accept this
proposal, and in the fu~her event the transfer of such licenses and
authorizations shall re9Uire FCC consent or approval, Lioensee shall use
its best efforts to ass1st Lessee in all reasonable ways in securing of
such consent or approval, and the consummation of and payment of the
purchase price with respect to the sale of assets subject to Lessee's
exercised option hereunder shall be conditioned upon the receipt of FCC
consent or approval.
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12. Representations and Warranti•• ot Le•••e.

and warrants as follows:
Lessee repreSen~s·

U.1 Orgo.Dimat:l.oD. Lessee warrantt,! that it is dUly organized,
validly existinq and in gaed standing under the law$ of the state of
Florida. Lassee is qualified or otherwise entitled to do business in all
jurisdiotions in which such qualification or entitlement is required by

. reason at its bUE:lness, activities, or ownership or ~roperty. Lessee ha~
all re~isite power and authority to own its propert1es and to carryon
its business. Lessee has all re~isite power to exeoute, deliver, and
subjeot to the requlatory author1ty of the FCC, perfom this AqreeJllent.

12.2 Authorization. All necessary actions on the part of Lessee
to authorize the execution and delivery of this Agreement, and the
perfonuance of the Obligations of Lessee herein, have been taken. This
Agreement is valid and leqally binding Upon Lessee and enforceable in
accordance with its terms except to the extent that enforceability thereof
Dlay be limited by bankruptcy, wso].vency or the laws relating to the
enforcelllent of creditors' rights or by the application of equitable -
principles.

12.3 Ho Violation. The execution, delivery and performance of
this Agreement and all actions and. transactions contemplated hereby: (i)
will not violate any provision of law or of the Articles of rncorporation
or aylaws of Lessee, any order of any court or other agency of government
to which Lessee is ~arty or by wh~ch it or any of its properties is bound,
and eli) will nat v10late, be in conflict with, result in IS. breach of or
constitute (with notice or lapse Of time or both) a default under any
applicable law, order or regulation, indenture{ agreement or other
instrument to which Lessee is a party or by wh~ch it or any of its
properties is bound and whiCh has not been waived or consented to, or
resUlt in the creation or imposition of any lien, charge or encumbrance of
any nature whatsoever upon any of its property or assets.

12.4 Rellanoe. Lioensee would not enter into this Agreement but
for its reliance upon the foregoing representations and warranties of the
Lessee.

13. Defaults. For purposes of this Agreement, it shall be an
"Event of DefaUlt" hereunder if:

13.1 Payment. Lessee fails to make any payment due and payable
under this Agreement within thirty days after the date upon Which a
payment is due hereunder; or

13.2 Re~re~entationsor Warranties. If any of the material
"Representat~onsor Warranties" of the :Lessee prove at any time to be
incorrect; or

13.3 Breaeh of Covenant. Lessee materially breaches any
covenant or agreement herein or faiIs to comply with any material
provision of this Agreement, and such breach of failure continues for
thirty days after notice thereof shall have been sent by Licensee to
Lessee.

13 •• Licenaee's Riqhta in Evant ot DefaUlt. In the Event of
DefaUlt by Le~see, Licensee shall be entitled to terminate this Agreement,
at ita .ole and exoluaive election, upon written notice to Lessee, and
Lessee's right to use the channel capacity or the Channels shall
immediately cease. In such event, Licensee shall retain the commitment
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Fee paid under Section 5.1 and any Monthly Fees paid under" section 5:2"IlS
its sole remedy except as provided in section 13.5. ,

13.5 Purallaae of Equipaellt: ulldar DefaUll:. In the event of the
Default »y Lessee or termination of ~is Agreement, the Licensee shall
have the right to purchase "Lessee'S transmitting equipment for the greater
of (i) fair market value or (il) a depreciated value based on a straight
line five-year depreciation schedule calculated monthly. Fair market
value shall be determined by an independent appraiser selected hy each
p-arty (who iii turn seleot a third inaependent appraiser) and the
arithmetic average of the three appraisals will conliltitute the fair market
value•

.u. 1S1oS8IIUlitioation. Each party shall indemnify, defend and hold
the other partI harmless from any and all clailllS, daDIalJes, causes of
action, penalt es, statutoryda~ages, interest, attorney's fees and oosts
and expenses, inclUding attorney's fees arising out of any transmission
over the TranSlllission Facilities that is obscene or defamatory, that
violates applicable federal or state lottery laws, the Communioations Act
of 1934, as amended, or the rules and pelicl.eS of the FCC, or that
infringes in any respect the copyright, trademark, property or other
rights of any person. For purposes of this provision, Licensee's
programminIJ consists of any material transmitted to satisfY its
programminqobligations to the FCC and any material trall$lllitted for its
own purposesl Lessee's~ro~a~gconsists of all other transmissions.
Lessee shall maintain l~abl.lity, property damage and errors and omission~
insurance, in amounts jUdged adequate by industry standards, to cover its

.obligations under thiS section. Upon request, LesSee shall fUrnish
Licensee with insurance certificates evidencing such current insurance
policies. '!'bis indemnification shall include the providing of defense on
behalf of Licensee, inclUding Licensee's right to select counsel, and to
have all reasonable attorney's fees and reasonable costs, taxable and
nontaxable to be paid by LeSSee.

15. Representations, warranties IUld Covenants of Licensee.
Licensee represents and warrants as follows:

15.1 Authori.ation. Licensee has all requisite power and authority
to enter into this Agreement and to ~erform the obligations to be
performed by it under this Agreement including but not limited to the FCC
authorization referred to in the Reoitals. This Agreement constitutes a
valid, binding and enforceable obligation of Licensee.

15.2 110 violatioD. The execution and delive~ of this Agreement by
Licensee and the performance of Lioensee's obliqat10ns hereunder are not
in violation or breach of, do not conflict witb or constitute a default
under, and will not accelerate or permit the acceleration of the
performance required by, any of the terms or provisions of any note, debt
instrument, security agreement or mortgage or any other contract or
agreement, written or oral to Which Licensee is a party or by which any of
its assets or properties are bound and will not be an event Which, after
notice or lapse of time or both, will result in any such violation,
breach, conflict, default, or acceleration or under any law, jUdgment,
decree, order, rule or regulation of any governmental authority or
applicable to Licensee and will not result in the creation or Imposition
of any lien (Whether or not perfected), encumbrance, equity or restriction
in favor or any third person upon any of the properties of Licenseer
provided, however, that the Licensee shall not be in default of this
provision if the FCC determines that any provision of this Agree~ent, or
the Agreement as a whole, violates FCC rules or policie$ or the
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Communications Act of 1934, as amended. In such event, the Parties shall.
negotiate in qood faith such changes to the Aqreament so as to effect.
compliance with FCC requirements.

15.3 Relianoe. Lessee would not enter into this Agreement but for
its reliance upon the foreqoing representations and warranties of the
Licensee.

16. Liconsee Access to Reoor4s. From time to time and upon
reasonable notice to Lessee, Licensee or its accountants or attorneys
shall have the right to request information or be permitted at all
reasonable times to inspect and copy any and all records of the Lessee
which Licensee or ita accountants or attorneys reasonably consider
neoessary to verify Lessee's compliance with the terms and provisions of
this Agreement. It is understood by Licensee that sucb information is, to
the extent PElrlllitted by Florida law, to be held in confidence and not
disclosed to an~ third parties without prior consent of Lessee.

17. Kotioes. All notices, requests, consents and other co_uni­
cations hereunder shall be in writing and shall be effective upon receipt,
in each case addressed:

If to Licensee, to:

Mr. Bennett C. Russell
Santa kosa County Schools
603 Canal street
Milton, FL 32570-6706

If to Lessee, to:

Mr. Reid Warner
Wireless Cable of Florida, Inc.
1950 Landings Boulevard, Suite 110
Sarasota, FL 34231-3310

provided. hQWever, that if any party shall have designated a different
address by notice to the others, then to the last address so designated.

18. Waivers. AnI waiver by any party of any breach of or failure to
comply with any provis on of this Agreement by the other party shall not
be construed as, or constitute, a continuing waiver of such provision, or
a waiver of any other provision of this Agreement.

19. c~plete AgrOement. This Agreement (which for purposes hereof
includes the Proposal) sets forth the entire understanding of the parties
hereto and supersedes all prior agreements I covenants, arrangements,
communications, representations or warrant~es, whether oral or written, by
any Party (or any Officer, employee or representative of any Party). TO
the extent any provisions of this Agreement shall be inconsistent with the
provisions set forth within the Proposal, the terms and provisions of this
Agreement shall supersede and control.

20. GOverning Law; construotion. This Agreement shall be construed
and enforced in accordance with and governed by the internal substantive
laws of the state of Florida and of the united states of America. The
heading of the sections of this Agreement are inserted for convenience of
reference only and shall not be deemed to constitute a part hereof.
Unless otherwise stated, references in this Agreement to sections reter to
the Sections of this Agreement.
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21. J'o~ca Klljeure. If by reason of force majeure either Party·...is
unable, in whole or in part, to carry out its obligations hereunder, said
p<:lrty shall not be deellled in violation or default, during the continuance
of. such inability. The t.erm "Force Majeure", as used herein, shall mean
the f01l0\l1n9: acts of God, acts of publio enemiesr orders of any kind of
the government. of the United St.ates of America or the state of Florida or
any of their departments, a9enc.ies, political subdivision, or officials,
or any civil or military authorityr insurrections; riots; epidemics; ;
landslidesrlightning; earthquakes; fires; hurricanes; volcanic activity;
storms of extraOrdinary forcer floods; washouts; m:oughtsr ciVil
disturbances, explosions; or any other cause or event not reasonably
within the contX'ol of the adversely affected party.

22. AIIIendJlent, 'l'emination. This AqreelllEnt may be alllended or
terminated only by an instrument in writing duly executed by the Parties.

23. counterpaX'ts. More than one counterpart of this .lgreement 1IIay
be executed by the parties hereto, and each fully executed counterpart
shall he deeDled an original.

2«. Dealinq. with '1'hird Parties. Neither Party is, nor shall either
Party bold itself out to be, vested with any power or right to
contractually bind, act on behalf of the other as its contracting broker,
agent or otherwise for cOBllllitting, selling, convering or transferring any
of the other party's assets or property, cohtX'Zlct1nq foX' or in the nallle of
the other Party, or making any contractually binding representations as to
the other party which shall be deemed representations oontractuallY
binding Guch Party.

25. Se"lerabillt.:r. If any provision of this Agrse1IIent is declared
void by any court of compet.ent jurisdiction, the validity of any other
provis10n of this Agreement shall not be affected.

26. SurviVal. This Agreement shall be binding upon and inure to the
benefit of the Parties hereto, and their respective assigns, heirs,
successors and legal representatives.

27. Assig_ent. This AgX'eement may be assiqnEld by Licensee or
Lessee provided that that Partr obtains the prior written consent of the
other party, which consent sha 1 not be unreasonably withheld. It shall
not be unreasonable for Licensee to withhold consent to an assignment by
Lessee if Licensee, after review of the intended Assignee's principals and
the intended Assiqnee's financial resources and capitalization reasonably
determines that the intended Assignee is less able to fUlly perform the
Agreement than the Lessee.

28. Attorney'. Fees. If it shall be necE!$sary for either the
Licensee or Lessee to employ an attorney to enforce their respective
rights pursuant to this Agreement because of the Default of the other
Party, the defaulting Party shall reimburse the prevailing Party for
reasonable attorney's fees.

29. Iro 'l'hird Party Beneficiaries. It is not the intent of either
Licensee or Lessee that there be any third party beneficiary to this
contract, and this contX'act in exclusively for the benefit of Lessee or
Licensee or their respective assigns.
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30. bdepal'1d.nt R.elation.hips. Nothing in this contraot shall be
construed as creatinq an employer-employee relationship by and between
Licensee and Lessee, and Lioensee shall not be held or responsible for the
acts or omissions of the Lessee.

IN WITNESS WKERBOF, the Parties have caused this Agreement to be
executed by their duly authorized officers as of the day and year first
above written.

toiceDsea

Santa Rosa County Schools

2/16/93

L •••ee

Wireless Cable of Florida, Inc.
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BXIIXIlIT "A"
ADD:tT:tOHAL SEll.VJ:CES

1. Homebound ~udent~. Lessee will provide free installation of
Receiving. units ate res dences of all homebound stUdents as direoted
by the School Board, or their designee. The equipment shall be
maintained at said site by Lessee. free of charge. for the duration of
the student's disability Which prevents that student from attending
sohool. Homebound stUdents will receive the Basic service at no
charge.

2. Internship position. Lessee will, for each school year during
which this Agreement shall remain in full force and effect

l
provide a

paid student internship ~oBition (at minimum wage), which nternship
shall be awarded by the Licensee, at the Licensee's discretion. ~e
specific hours of employment shall be dete~ined by Licensee, after
consultation with Lessee.

3. Consultation. Lessee agrees, during the term of this
A9'reement. to provide reasonable consultation services to tbe Licensee
wLth respect to ITFS related equipment and service, provided that such
assistance shall not involve any out of pocket expenses to be incurred
on behalf of the Lessee.
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t1N:ITED STATES W:IRELESS CABLE, INC. G~ x;;,
-1Jt /!/

:ITPS A:IRTlME' LEASE AGREEMENT G.tt-{;:L-..-.. ~,
WITH APPLICATION POR L:ICENSE PROVISIONS

This Airtime Lease Agreement (hereinafter referred to as the

"Agreement"), made and entered on this .22. day of November

by Texas State Technical Institute , having its principal place

of business at Harlingen, Texas

("Lessor") and UNITED STATES WIRELESS CABLE, INC., having its

principal place business at 1012 Mopac CirCle, Suite 100, Austin,

Texas 78746 ("Lessee").

WHEREAS, Lessor is a qualified educational entity under FCC

'Rules~

WHEREAS, LesSior wishes to secure the appropriate

authorizations from the Federal Communications commission ("FCC")

to construct and operate an Instructional Television Fixed Service

("ITFS") facility in the -:.M:.;C:.;A:.;l:..:l:..:e:..:n:.:.... _ greater

metropolitan area (the "Area") on four (4) channels (the

"Channels") in order to distribute educational programs to the

Public~

WHEREAS, Lessor contemplates that some excess air time will

be available on said facility~

WHEREAS, the FCC has authorized ITFS licensees to so lease

excess channel capacity to non-ITFS users~



, .

.'
WHEREAS, Lessee is in the business of providing channels for

the distribution of television programming via microwave

transmissions known as.the Multi-Channel Multi-Point Distribution

service ("MMDS") and is desirous of leasing such excess ITFS

capacity from Lessor; and

WHEREAS, Lessor and Lessee believe that the combination of

educational programming and entertainment programming will be

mutually advantageous and- provide a significant benefit to the

general public in the area.

NOW, THEREFORE, in consideration of the premises and of their

mutual promises, undertakings, covenants, and conditions set forth

herein, Lessor and Lessee do hereby agree as follows:

1. Term of Agreement.

(a) Initial Term. Subject to the provisions for earlier

termination contained in paragraph 11 hereof, the initial term of

this Agreement shall commence upon the date commercial broadcasting

on the channels commences and shall continue in full force and

effect through the date of expiration of the FCC term of Lessor's

ITFS license (said period of effect is hereinafter ·referred to as

the "Initial Term".)

(b) Renewal Term. If FCC rules permit at the time this

Agreement expires, this Agreement ·shall automaticallY and without

further notice be extended for up to two (2) successive additional

terms (each such additional term is hereinafter referred to as a

"Renewal Term") of ten (10) years each unless and until Lessee

shall have served written notice on Lessor at least ninety (90)
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days prior to the expiration date of the Initial Term or Renewal

Term (hereinafter referred to as the "Expiration Date"), that it

elects not to renew this Agreement for a Renewal Term. It is

acknowledged and agreed that Lessee shall have the absolute

right not to renew this Agreement, notwithstanding any provision

hereof to the contrary.

(c) Additional Renewals. One hundred eighty (180) days

before the expiration of this Agreement and any renewal thereof,

if any, Lessor and Lessee shall meet to determine if Additional

Renewals are in the best interest of each party. If, within one

hundred eighty (180) days after such meeting, Lessor and Lessee are

unable to reach an agreement to renew this Agreement on appropriate

terms and conditions, this Agreement shall terminate.

(d) Right of First Refusal to Lease. In the event that

this Agreement is not renewed, Lessor hereby grants to Lessee, for

a period of one (1) year commencing on the last day of the Term

hereof, a right of first refusal to enter into a new agreement for

the leasing of the airtime on Lessor's Channels pursuant to the

following terms. If Lessor receives a bona fide written offer from

a third party to lease the airtime on Lessor's Channels within said

one (1) year period, Lessor shall transmit the same in writing to

Lessee as Lessor's offer and Lessee shall then have the right for

sixty (60) days after its receipt of said offer to accept said

offer. If, during said sixty (60) day period, Lessee shall fail

to accept such offer, its option hereunder as to such offer shall

terminate and, then and only then, may Lessor so agree to lease
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such airtime to a party other than Lessee. Thereupon, Lessor shall

have the right to lease "the airtime on its Channels to, and only

to, the aforesaid bona fide prospective lessee at the identical

price, terms and conditions as were offered to Lessee. Lessor may

not accept said offer with any modification to its price, terms

and/or conditions in any respect without first again providing

Lessee with written notice of and the right to accept the modified

offer.

(e) At Lessee's expense, Lessor shall "file all necessary

and appropriate applications with the FCC and, as required by law,

with any and all ot~er local, state, and federal governmental

agencies to maintain and renew its ITFS license and any associated

authorization.

(f) Operation During Extended Term. If Lessor and

Lessee are unable to reach agreement for Additional" Renewals,

Lessee shall continue to lease the Channels for a period of six" (6)

months after the Expiration Date of this Agreement on the same

terms and conditions as are provided for in this Agreement, in

order to afford each party an opportunity to prudently avail itself

of alternative distribution facilities. On the last day of this

six (6) month period (the "Extended Expiration Date"), Lessee may

cease to lease the Channels and this Agreement will terminate.

2. "Excess Capacity. Lessor has determined that there will

be excess capacity available on the four (4) ITFS Channels to be

utilized for Lessor's educational needs and that this excess

capacity is available for entertainment or other commercial
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programming. Lessor has further determined that, by combining its

educational programming with Lessee's entertainment programming,

a significant increase may be achieved in the number of persons who

will have access to Lessor's educational programming at no

transmission cost.

3. Lease of Excess capacity.

(a) Lessor agrees to lease to Lessee the "excess"

capacity available on all four (4) of its ITFS channels for the

term of this Agreement. The remaining time available over and

above the time utilized for Lessor's educational programming shall

be considered "excess capacity," as that term is defi·ned by the

Rules of the FCC, specifically Section 74.931 thereto, and shall

be available to Lessee for entertainment programming (hereinafter

referred to as "Lessee Time"). Unless otherwise prohibited by the

Rules of the FCC, Lessee Time shall. include all capacity made

available on all channels made available through the use of Comband

or other similar technologies which" allow the division of an ITFS

channel into two or more discrete video channels, each of which

shall hereinafter be referred to as "Sub-ITFS Channels." Lessor

also agrees to permit Lessee to channel map all channels subject

to FCC rules and regulations. Lessor reserves for itself a minimum

of twenty (20) hours per week per ITFS channel between the hours

of 8:00 a.m. and 4:00 p.m. Monday through Saturday, to be used for

ITFS scheduled programming, including a minimum of three (3) hours

per day per channel per Weekday (Monday through Friday, excluding

weekends and holidays). (Such time is referred to herein as "Lessor
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Reserved Time.")· In addition, Lessor preserves for itself for any

expanded ITFS programming, an additional twenty (20) hours per week

per channel, .between the hours of 8:00 a.m. and 4:00 p.m. Monday

through Friday. (Such time is referred to herein as "Lessor's

Preserved Time. It) Not less than thirty (30) days prior to the

initiation of program service, Lessor shall provide Lessee in

writing with a schedUle containing the specific Lessor's· Reserved

Time and Lessor's Preserved Time airtime hours Which it intends to

utilize. Thereafter, in. the event Lessor subsequently wishes to

modify the schedule to recapture additional hours from Lessee Time

for the provision of qualified ITFS programming, up to a maximum

total of forty (40) hours per week per ITFS channel between the

hours of 8:00 a.m. and 4:00 p.m. Monday through Friday, Lessor

shall provide Lessee with three (3) months' advance not~ce of any

revision to its schedUle of the specific air time· hours Lessor

intends to utilize. In the event that Lessor notifies Lessee it

intends to utilize more than forty (40) hours per week per ITFS

channel, Lessee shall have the option of terminating this Agreement

pursuant to Subparagraph ll(d) hereof.

(b) Termination Due To Insufficient Capacitv. If Lessor

exercises its rights to use air time in excess of forty hours per

channel per week pursuant to paragraph 3(a), Lessee shall have the

right to terminate this Agreement following sixty (60) days prior

written notice to Lessor. In the event of such termination, Lessor

shall fairly compensate Lessee for its loss, including damage to

its business, provided that Lessee reasonably demonstrates that
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such excess use is so significant that it makes Lessee's use of the

ITFS station economically nonviable .. If the parties are unable to

agree on the appropriateness or the amount of such compensation,

the matter shall be submitted to arbitration whereby each party

selects one arbitrator, which arbitrators, in turn, select a third

arbitrator and that third arbitrator will make the final

determination, which shall be binding on both parties. Each party

will pay the cost of its selected arbitrator and equally share the

cost of the third arbitrator.

(c) Notwithstanding the foregoing, Lessor shall retain

control of the subcarriers and vertical blanking intervals

(hereinafter referred to as 11 VBI • s 11) of one channel with Lessee

having use of all subcarriers and vertical blanking intervals on

all other channels.

4. Technical Changes in Channel operation and Equipment for

Lessor's Use.

(a) Lessor recognizes the mutual benefits and

technological advantages of the use of encoding methods for program

security, equipment signaling and individual addressability control

over unauthorized equipment use. Lessor agrees that its program

services and/or airtime use will not cause harm or interfere with

Lessee's current or future signal or other such teChnical needs

utilized for the operation and services provided by the system.

Furthermore Lessor will not, by its own action or through a third

party, utilize any part of its licensed frequency spectrum to
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create or operate a service that is in competition with Lessor's

current, planned or future service over the system.

5. Integration of Lessor's Programming. At Lessor's

request, Lessee agrees to endeavor to integrate certain of Lessor's

programming into the overall communications service offered to

Lessee's Subscribers. This integration shall include, but shall

not be limited to, at the sole discretion of Lessee, listing

Lessor's material in program guides produced for subscribers; and

full attribution to Lessor as the source of such material of

Lessor.

6. Technical Facilities.

(a) Upon execution of this Agreement, Lessee shall, in
,

consultation with Lessor, co-locate the Transmission Point for

provision of the services contemplated by this Agreement with the

MMDS and/or other facilities Lessee operates under lease agreement

in Lessor's designated market. At Lessee's expense, Lessor shall

prepare and file with the FCC any appropriate applications or

amendments to previously filed applications, to secure a license

to operate the four (4) Channels from said location. Lessee sh~ll

provide all legal and/or engineering personnel for this purpose or

will have the right to approve any expenses incurred by Lessor in

advance of Lessor incurring such expenses. If, upon reviewing

Lessor's application, the FCC directs Lessor to amend, revise or

modify its application, and/or the terms of this Agreem~nt to

comply with FCC rules or policies, Lessor and Lessee shall

cooperate to mutually agree upon such changes and Lessor will
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expeditiously so amend its application. upon FCC grant of the

application, by Final order, Lessee, or. its designee, shall, within

a reasonable period of time, commence and, not later than eighteen

(18) months after the date of a grant of the construction permit,

complete construction of the ITFS channel transmission facilities

in accordance with said FCC authorization(s). At its expense,

Lessee, or its designee, shall design, engineer, purchase, and

install such transmitters, transmission line, antennas, and

receivers as are required to operate the ITFS channels in

accordance with the provisions of such aUthorization(s). Any

equipment so used in said construction shall be leased to Lessor

pursuant to Paragraph 9 hereof. (Said equipment is hereinafter

referred to as the "Leased Equipment.") Lessee shall supervise

and shall be responsible for the' installation of the Leased

Equipment and shall retain title to the Leased Equipment. Lessee

shall maintain adequate casualty and liability insurance to cover

all Leased Equipment installed pursuant. to this Agreement. For

purposes of this Agreement, a "Final Order" means a written action

or order of public notice issued by the FCC . granting the

application and issuing the conditional license for the Channels

to Lessor: (a) which has not been reversed, stayed, enjoined, set

aside, annulled or suspended, and (b) with respect to which (i) no

requests have been filed for administrative or jUdicial review,

reconsideration, appeal or stay and the. time for filing any such

requests, and the time for the FCC to set aside the action on its

own motion, has expired, or (ii) in the event of review,
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reconsideration or appeal, the grant of the application and

issuance of the conditional license has been affirmed and the time

for further review, reconsideration or appeal has expired.

(b) Modification of Transmission Point. Lessor agrees

to change the Transmission point specified in its application or

FCC authorization to any previous location requested by Lessee,

and, in such event, to file with the FCC any necessary and

permissible amendment to the application for the Channels or any

necessary and permissible modification application or notification

consistent with the FCC's Rules. Lessee shall pay for Lessor's

actual costs and expenses, including legal and engineering fees,

actually incurred by Lessor to prepare, file and prosecute such

amendment, application or notification, provided that Lessee has

approved the amount of such expenses in writing prior to their

having been incurred by Lessor and Lessor has provided Lessee with"

satisfactory documentation of such expenses.

(c) Receive Facilities. At Lessee's exp"ense not to

exceed $400.00 per location, Lessee shall construct receive

facilities at up to twenty (20) locations in the Area to be

selected by Lessor and capable of receiving the signal transmitted

over the ITFS channels, including one (1) location to be selected

as Lessor's stUdio or Area headquarters capable of simUltaneously

receiving and monitoring all of Lessor's signals transmitted over

the ITFS channels. In the event that Lessor requests construction

of a receive location that includes the wiring of a master antenna

system or similar multi-receiver configuration, Lessee shall
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install the extra wiring required only if reimbursed by Lessor for

its actual costs. Any equipment so used in the construction of the

aforesaid

operation

twenty
"-
of the

(20) locations shall, upon the initiation of

system, become the property of the Lessor. In

addition, all equipment installed at Lessor's expense shall remain

the Lessor's property. All other receive equipment will remain the

property of Lessee.

(d) Lessee shall provide, at its sole cost and expense,

suitable space at the Transmission Point for the ITFS channel

antenna(s) and transmitters, and TVRO satellite antenna. Lessor

shall, where possible, co-locate its production facility with

Lessee's production facilities. In the. event that Lessee's

production facility cannot be co-located with the Transmission

Point, Lessee and Lessor shall mutually arrange for the

availability of telephone transmission lines necessary to carry the

Lessor'lS programs from its facility to the Transmission Point.

However, if requested by Lessee, Lessor will apply for and obtain

any FCC authorizations necessary for a SUfficient number of

microwave point-to-point studio-to-transmitter links ("STU") for

such purpose. Upon receipt of such authorizations, Lessee, at

Lessee's expense, will design, obtain and install the equipment

necessary for such STLs. Such equipment will become part of the

Leased Equipment. Such STLs will be available for use by Lessee

for any purpose, inclUding, but not limited to, the transmission

of data.
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(e) Power Increase. If Lessee so requests, Lessor will

file an amendment to its application for the Channels or a

modification application with the FCC seeking authority to increase

the output power of the ITFS Channels to a higher level requested

by Lessee, provided that such higher level will not be reasonably

anticipated to cause harmfUl electrical interference to any other

radio transmission facility for Which an application has previously

been accepted by the-FCC or authorization granted by the FCC, and

which is entitled to protection from such interference under FCC

rules. In the event that said authorization for power increase is

obtained, Lessee, at its sole expense, shall provide and install

appropriate amplifiers and related equipment in order to effect

said power increase and such amplifiers and equipment shall

thereupon become part of the Leased Equipment. Lessee shall

arrange for and pay for all costs, including legal and engineering

fees associated with said application and power increase.

7. Fees.

(a) Commencing on the start up of commercial

broadcasting and continuing thereafter throughout the Initial Term

and any Renewal Term of the Agreement, Lessee shall pay to Lessor

as consideration for the Channels provided to Lessee hereunder the

greater of $.08 (8 cents) per subscriber per month for the four (4)

channels or the following minimum monthly royalty payments: For

the first twelve (12) months: $300.00 per month. Beginning on the

13th month and ending on the 36th month: $400.00 per month. For

each month after the 36th month until termination of this
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Agreement: $500.00 per month. Lessor agrees to cooperate with

Lessee to comband Lessor's receiver sites .to gain additional

required time for educational programming if feasible under FCC

rules and regulations to minimize Lessee's requirements for comband

equipment at its receive sites.

(b) Right to Audit. Lessee and Lessor shall, while this

Agreement is in force, keep, maintain and preserve complete and

accurate records and accounts, inclUding all invoices,

correspondence, ledgers~ financial and. other records pertaining to

Lessee I s and Lessor's cha·rges hereunder, and such records and

accounts shall be available for inspection and audit at the

respective offices of Lessee and Lessor at any time or times during

the time service is being provided to Lessee hereunder or within

ninety (90) days thereafter, during reasonable business hours, by

.Lessee or Lessor or their respective nominees. Notwithstanding· the

foregoing, Lessee and Lessor shall be entitled to only one audit

of each other's records and accounts during any·six-month interval.

Lessee and Lessor shall provide each other with five (5) business

days'. advance written notice to their intent to inspect said

records and accounts prior to being allowed to do so. Lessee and

Lessor shall not interfere with each other in the exercise of their

respective rights of inspection and audit set forth herein. The

exercise in whole or in part at any time or times of the right to

audit records or accounts or of any rights herein granted or the

acceptance by Lessee or Lessor of any statement or remittance

tendered by or on behalf of either Lessee or Lessor shall be
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without prejudice to any rights or remedies of either of them and

shall not preclude Lessee or Lessor thereafter from disputing the

accuracy of any such statement or payment.

(c) Lessee shall arrange for and pay Lessor I s legal,

engineering and related expenses actually incurred in prosecuting

its application for the authorizations and documents by Lessor.

8. Arbitration of Dispute. In the event that Lessee or Lessor

cannot resolve any dispute arising under this Agreement, such

dispute may be resolved pursuant to arbitration pursuant to the

procedures of the American Arbitration Association, and the

decision of the Arbitrator as provided for therein shall be final

and shall bind both Lessor and Lessee. Such dispute shall not in

any way result in a default hereunder unless the award of the

Arbitrator is not complied with. All information obtained by

Lessee or Lessor during such disputes shall be maintained on a

confidential basis.

The Lessee and Lessor shall each pick their own arbitrator.

These two shall then pick a third arbitrator. Each shall pay for

their own selected arbitrator and shall share the cost of the third

arbitrator equally.

9. ITFS Channel Equipment Lease. Lessor shall lease from Lessee

all Leased Equipment. The terms of the lease agreement, to be

entered into prior to commencing construction shall inclUde the

following:

(a) Rent. Lessor shall pay to Lessee the total amount

of One dollar ($1.00) per year for any use of the Leased Equipment,
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it being understood that Lessor's provision of the air time at the

rates" provided in this Agreement is the major consideration for

Lessee's lease of the equipment to Lessor.

(b) Taxes. Lessee shall be required to pay all taxes

and other charges assessed against the Leased Equipment, without

cost to or reimbursement by Lessor, and Lessee shall be entitled

to claim depreciation and investment tax credits thereunder for

income tax purposes.

(c) Maintenance and operating Costs. Lessee shall be

required to bear all costs associated with maintaining, upgrading

and operating the Leased Equipment.

(d) ~. The term of the lease shall commence upon the

date actual construction begins and shall end upon the termination

of this Agreement.

10. Control Over programming. Lessee intends that only

programming of a sort which will not serve to place Lessor's

reputation in the community in jeopardy will be transmitted by

Lessee on Lessor's channels. At the present time, it is believed

that this programming will be supplied by one or more programming

networks, such as Home BoX Office, Showtime, the Movie Channel,

ESPN, WTBS, Cable News Network, etc. The parties recognize" the

difficulties inherent in specifying exact standards in this

Paragraph, but believe that good faith efforts on both sides can

overcome whatever differenCes which may arise. Lessor shall haVe

the absolute right to deny Lessee the right to transmit on its

leased channels any program which is obscene as defined by the laws
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of the United states or which would violate the rules and

regulations of the FCC or which in the sole opinion of Lessor is

not acceptable to Lessor.

11. Termination.

(a) This Agreement may be terminated at the o~tion of

Lessee upon thirty (30) days' written notice to Lessor in the event

that the FCC has not granted an ITFS authorization for the Channels

to Lessor within eighteen (18) months from the date this Agreement

is signed.

(b) If Lessor's FCC authorization is ever terminated or

revoked, this Agreement will terminate. Should such termination

occur, each party shall be entitled to retain all equipment and

materials purchased or furnished by such party. There shall be a

final accounting of monies due under this Agreement, and when

completed, there shall be no further liability of one party to the

other.

(c) Termination by Reason of Default and Nonperformance.

At the option of the non-defaulting party, this Agreement may be

terminated upon the material breach or default by the other party

of its duties and obligations hereunder if such breach or"default

shall continue for a period of thirty (30) consecutive days after

such party' s receipt of notice thereof from the non-defaulting

party. Failure to make any payment required under Paragraph 7

hereof shall, if such failure continues for a period of thirty (30)

days after written notice thereof to Lessee, constitute a material

breach of this Agreement by Lessee and, in such event, Lessor may

16



elect to cancel and terminate this Agreement. In the event of

termination pursuant to this Subparagraph, such termination shall

not affect or diminish the rights of claims or remedies available

in equity or at law to the non-defaulting pa~y arising by reason

of such breach or default. Lessor's failure to maintain it's

license-authorization with the FCC shall constitute a default by

Lessor. In such event, Lessor may become liable in damages under

Section 3(b) to Lessee.

(d) Termination by failure of Lessee's business plans.

Prior to starting actual construction of the channels, Lessee shall

have the option to terminate this agreement by notifying Lessor,

in writing, that circumstances exist with reference to the

transaction contemplated by this Agreement which would interfere

with Lessee's business plan. In the event of such termination,

neither party shall have any further obligation to the other,

except that Lessee shall reimburse Lessor for any out-of-pocket

expenses previously approved, by Lessee incurred by Lessor.

(e) Early termination by Lessee. Lessee may terminate

this Agreement at any time for any reason by providing Lessor with

six (6) months prior written notice. In such event, Lessor shall

have rights to purchase leased equipment as defined in Section 3.

12. Notice. Any notice to be given by Lessor to Lessee under

any provision of this Agreement shall be by hand delivery or by

prepaid overnight express courier to President. Any notice to be

given by either Lessee or Lessor under any provision of this
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Agreement shall be at such location as may be designated by each

to the other.

13. Severability. should any court or agency, including the

FCC, determine that any provision of this Agreement is invalid, the

remainder of the Agreement shall stay in effect and the parties

agree to use their best efforts to negoti~te a replacement

provision which is valid.

14. Venue and Interpretation. This Agreement shall be

governed by, and construed and enforced in accordance with the

communications Act of 1934, as amended, the rules and policies of

the FCC and the laws of the State of Texas.

15. Entire Agreement. This Agreement constitutes the entire

Agreement between the parties and supersedes all prior oral or

written provisions of any kind. The parties further agree that

this Agreement may only be modified by written agreement signed by

both parties.

16. Assignment. Lessor or Lessee may not assign, transfer,

sell, dispose of or otherwise alienate or encumber their rights or

obligations under this Agreement without the prior written consent

of the other, which consent shall not be unreasonably withheld.

17. Right of First Refusal. If, at any time after the date

of the execution of this Agreement, Lessor shall determine to sell,

convey, assign or otherwise dispose of the licenses and

authorizations for the ITFS Channels, Lessee, or its designee then

eligible to be licensed to operate such Channels, shall have the
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first right and opt.ion to acquire or assign such licenses and

authorizations, subject to the following procedures and to FCC

rules and regulations:

(i) within. ten (10) days after receiving an offer to

acquire the authorization(s), Lessor will serve

Lessee with written notice containing a copy of such

offer, identifying the offeror and stating Lessor's

intent to accept the offer in the event that Lessee

does not elect to match the offer on substantially

the same terms as those contained in the notice and

original offer.

(ii) Within sixty (60) days of its receipt of such

notice, Lessee will notify Lessor in writing of its

intention to match the offer to obtain the

authorization (s) on substantially the same terms

contained in the original offer, in Which event

Lessor will reject the original offeror's offer and

accept that of Lessee. Lessee I s failure to so

timely notify Lessor of its intention to

substantially match the original offer shall be

construed as notification that Lessee or its

designee does not wish to so exercise its right of

first refusal with regard to the original offer and,

only in such event may Lessor accept the original

offer.



(iii) In the event that any term of the original offer is

changed in any respect or a new offer is presented,

before accepting such offer, Lessor .must first

follow the procedures specified in the foregoing

subparagraphs (i) and (ii), providing Lessee notice

with regard to the revised offer and giving it or

its designee the opportunity to exercise its right

of first refusal thereto.

(iv) At the commencement of any negotiations with any

party for the acquisition by that party of the

authorizations, Lessor will provide such party, in

writing, with full disclosure of Lessee I S rights

provided for in this Paragraph 17 and of Lessor's

intention to honor those rights.

18. Indemnification.

(a) Lessee. Lessee agrees, to the fullest extent

pennitted by law, to hold Lessor harmless and to indemnify and

defend Lessor for all Claims, demands, causes of action, loss,

investigations, proceedings, damages, penalties, fines, expenses,

and jUdgments, including attorneys' fees (herein collectively

"claims") arising out of this Agreement, .unless such claim arose

out of a negligent act or omission of Lessor.

(b) Lessor. Lessor shall pay any and all costs and

expenses, including attorney I s fees, resulting from Lessor I s breach

of this Agreement or from any negligence, omission or wrongful act

by Lessor, its agents or employees.
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19. Cooperation. Lessor and Lessee each warrant to each

other that it will take no action that will unreasonably interfere,

threaten or frustrate the other's purposes or business activities,

Lessor and Lessee agree to keep the other informed and to

coordinate with the other any of its activities that may have such

an effect on the other.

20. Purchase Option. Upon termination of this Agreement,

Lessor shall have the right to purchase the Leased Equipment used

exclusively for Lessor's ITFS operation.. That equipment shall

consist of: those transmitters, down-converter, power supply, STL

equipment, cable, connectors, fitt~ngs and hardware, and any other

equipment used through this lease for the sole and exclusive use

for Lessor's signal transmission, tranliPort, delivery and

reception. Any equipment which is used in·a shared fashion (such

as transmit antenna, decoders, combiners) in providing signals

other than Lessor's signals is excluded· from this option to

purchase. The intent of this purchase option is to provide Lessor

with the capability to continue to perform on Lessor's ITFS

license.

21. Obligation to Transmit. Nothing in this Agreement shall

be construed to obligate or create a duty on the part of Lessee to

actually transmit any minimum nUmber of hours of programming during

the Lessee's Time.

22. Leased Equipment. Lessee shall supply, at its sole cost

and expense, SUfficient personnel to operate and maintain the

Leased Equipment. Such personnel shall, at all times, be under the
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supervision of Lessee but subject to control of Lessor. Said

personnel shall insure that the Leased Equipment shall, at all

times, meet the technical operating requirements of the Rules of

the FCC. Such operations and maintenance activities shall be

undertaken at such times as are consistent with the operating

requirements of Lessee's business. Lessor shall have overall

responsibility for access to transmission facilities during normal

business hours and at other times - upon twenty-four (24) hours'

prior notice.

23. start Date. For purposes of this Agreement, the Start

Date shall be that date indicated in writing by Lessee to Lessor

that commercial broadcasting by Lessee has commenced.

24. Conditions Precedent. All of the rights and obligations

hereunder shall be subject to the following conditions precedent,

which conditions may be waived in writing by the non-defaUlting

party.

(a) Material Documents. Lessor will have made available

to Lessee for inspection all of the material documents and

contracts to which Lessor is a party which in any way affects the

Channels.

(b) FCC Application. Lessor, to the extent required by

the FCC with the assistance of Lessee as herein set forth, shall

have applied to the FCC for a license to operate the ITFS Channel

facilities as described herein.
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(c) Final Order. The FCC shall have issued a Fina1

Order granting Lessor the license to operate the Channels in

accordance with the terms of this Agreement.

(d) Construction. The Channels shall have been

constructed and licensed in accordance with the terms of this

Agreement.

25. Agre~ment to Defend. Lessee agrees to defend any suit

or proceeding brought against Lessor based on a claim that any

device made by Lessor designed· and furnished hereunder constitutes

an infringement of any existing united states patent, provided

Lessee is notified promptly in writing and is given complete

authority and information required for the defense of same: and

Lessee shall pay all damages and costs awarded therein against

Lessor, but shall not be responsible for any cost, expense incurred

or settlement made by Lessor without Lessee's prior written

consent. In the event any devise furnished hereunder is, in

Lessee's or Lessor's opinion, likely to or does become the subject

of a claim for patent infringement, Lessee shall at its own expense

procure for Lessor the right to continue using said device or

modify it to become non-infringing: but in the event use of such

device is prevented by injunction and Lessee fails to modify or

otherwise procure for Lessor the right to continue using it, Lessee

will remove such device and shall substitute thereof other non­

infringing, FCC approved equipment.

26. Lessor Elects to Terminate Tele-Communication Activities.

Lessor reserves the right to terminate any further activity by
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Lessor in the tele-communications activities covered by this

agreement. Such termination may be for any reason and shall only

require that Lessor provide Lessee a sixty (60) day written notice

of such termination. Upon such terIliination Lessor shall be

obligated to execute' an assignment of all of its rights to any ITFS

Licenses or license applications covered by this agreement or other

FCC authorizations directly related to such ITFS licenses to any

FCC qualified entity designated by Lessee. Upon completion of such

assignment all of Lessor's obligations under this agreement shall.

terminate and Lessor shall have no liability whatsoever to Lessee.

Should Lessor have incurred any out-of-pocket expenses directly

related to this Agreement which have not been paid to Lessor by

Lessee, Lessee shall be obligated to pay such expenses prior to

Lessor executing an assignment of its rights to FCC applications

or authorizations.

27. Special Conditions.

A. Notwithstanding any other provisions of this

contract, Lessee agrees to provide such support to Lessor as is

reasonably necessary to assist Lessor in providing a minimum of 80

hours per week of qualified educational programming on Lessor's

channels.
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IN WITNESS WHEREOF, the

Agreement this~ day of

parties hereto have executed

"'S)-)H!.Jy\Q,ti1.1. ,1990.

LESSOR:

By:

Ti

LESSEE:

this

UNITED STATES WIRELESS CABLE, INC.

By:

Title

RECV'D &INSPECTED

JAN 0 9 2004

fCC-GB6l1J1.ftJLROOM
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THE FOL:.OWING AMENDMENTS ARE MADE TO THAT CONTRACT ENTITLED
"ITFS AIRTr~E AGREEMENT WITH APPLICATION FOR LICENSE PROVISIONS'
BETWEEN UNITED STATES WIRELESS CABLE, INC. OF AUSTIN, TEXAS AND

T,1XAS STATJ;: TECHNICAl. INSTITUTE OF ~;;-....,.,=~_
I!!cAT,T,EN, TX DATED NOYE'1BER 27. 1990

File # 010122DF
1. PARAGRAPH 1(f) on page 4 ~s deleted ent~rely from the
contract.

2. PARAGRAPH 6 (b) on page 10 ~s amended by chan9~ng the f~rst

two sentences there~n as follows:

Mod~f~cat~on of Transm~ss~on Point. Lessor agrees to change
the Transmission Point spec~f~ed in ~ts application or FCC
authorizat~on to any location requested by Lessee, prov~ded such
new location will still serve Lessors receive sites. In such
event, Lessor agrees to file with the FCC any necessary and
permissible amendment to the application for the Channels or any
necessary and permissible modification application or
not~fication consis~ent with FCC Rules.

The .remaining sentences of Paragraph 6 (b) remain as in the
original contract.

3. PARAGRAPH 11 (d) on page 17 is deleted entirely ..

THESE AMENDMENTS ARE AGREED TO AND ACCEPTED· ON THE DATE SHOWN BY
EACH SIGNATURE BELOW AND THEREBY MADE A PART OF THE CONTRACT AS
PROVIDED FOR IN THE ORIGINAL CONTRACT.

~.1~.~=',----_
UNITED STATES WIRELESS CABLE, INC.
LESSEE BY ROBERT T. DAVIS,

&Ms 5-f't-t"t -:G.1»it",1 ::IAlS1'ir.... r<?
LESSOR

BY:

_ ~le,'l(
DATE

REevD & INSPECTED

JAN 0 9 2004

FCC-GaG MJlJlROOM



Form FCC 330-R

Exhibit No.2

The programming for this station originally consisted ofmulti-ehannel audio-video programming
including requisite instructional and cultural materials. The programming continues to consist of
audio-video programming of instructional and cultural materials; however, the quantity ofsiguals
using excess capacity available on the multi-channel system has been reduced



ITFS AIRTIME LEASE AGREEMENT

This Airtime Lease Agreement is made on January 2. 2.-- , 1992,
between The Kearney state College Foundation ("Lessor") and Wireless
Entertainment Network, a Partnership ("Lessee").

RECITALS:

A. Lessor is a qualified educational entity under FCC Rules,
and the Federal Communications commission ("FCC") has authorized
licensees in the Instructional Television Fixed Service ("ITFS") to
lease excess capacity on their channels to non-ITFS users; and

B. Lessor wishes to secure the appropriate authorizations from
the Federal Communications commission ("FCC") to construct and
operate an Instructional Television Fixed Service ("ITFS") facility
in the Grand Island, Nebraska greater metropolitan area (the "Area")
on four (4) channels (the "Channels") in order to distribute educa­
tional programs to the public; and

C. Lessor contemplates that some excess air time will be
available on the facility; and

D. Lessee is in the business of providing channels for the
distribution of television programming for a fee to subscribers
("Wireless Cable Service"), and desires to lease Lessor's excess
ITFS capacity; and

E. Lessor and Lessee believe that the combination of
educational programming and entertainment programming will be
mutually advantageous and provide a significant benefit to the
general pUblic in the area.

AGREEMENT:

1. Term of Agreement.

a., Initial Term. SUbject to the provisions for earlier ter­
mination contained in Paragraph 11, the initial term of this
Agreement' shall commence upon the initiation of Lessee I s
Wireless Cable Service on the Channels and shall continue in
full force and effect for the shorter of ten years or the FCC
term of Lessor's ITFS license (the "Initial Term".)

b. Renewal Term. If FCC rules permit at the time that this
Agreement expires, this Agreement shall automatically and
without further notice be extended for up to two successive
additional terms (each additional term is referred to as a
"Renewal Term") of ten years each unless and until Lessee shall
have served written notice on Lessor at least ninety days prior
to the expiration date of the Initial Term or Renewal Term (the
"Expiration Date"), that it elects not to renew this Agreement
for a Renewal Term. The expiration date of the second renewal



term shall be referred to as the "Final Expiration Date." It
is acknowledged and agreed that Lessee shall have the absolute
right not to renew this Agreement, notwithstanding any provi­
sion in this Agreement to the contrary.

Should FCC rules not permit automatic renewal of the
Agreement, upon notice by Lessee to Lessor at least 180 days
before the Expiration Date, Lessor and Lessee agree to meet to
negotiate in good faith towards the renewal of the Agreement.
These negotiations shall be exclusive for a 180 day period
following Lessee's notice to Lessor.

c. Additional Renewals. One hundred eighty days before the
Final Expiration date, Lessor and Lessee shall meet to deter­
mine if Additional Renewals are in the best interest of each
party. If, within one hundred eighty days after this meeting,
Lessor and Lessee are unable to reach an agreement to renew
this Agreement on appropriate terms and conditions, this
Agreement shall terminate.

d. Right of First Refusal to Lease. In the event that this
Agreement is not renewed after the final expiration date,
Lessor grants to Lessee, for a period of one year commencing
on the Final Expiration Date, a right of first refusal to enter
into a new agreement for the leasing. of the airtime on Lessor's
Channels pursuant to the following terms. If Lessor receives
a bona fide written offer from a third party to lease the
airtime on Lessor's Channels within this one year period,
Lessor shall transmit the same in writing to Lessee as Lessor's
offer and Lessee shall then have the right for sixty days after
its receipt of the offer to accept it. If, during this sixty
day period, Lessee shall fail to accept the offer, its option
shall terminate and, then and only then, may Lessor agree to
lease the airtime to a party other than Lessee. Lessor shall
then have the right to lease the airtime on its Channels to,
and only to, the bona fide prospective lessee at the identical
price, terms and conditions as were offered to Lessee. Lessor
may not accept the offer with any modification to its price,
terms, and/or conditions in any respect without first again
providing Lessee with written notice of and the right to accept
the modified offer.

e. License Application. At Lessee's expense, Lessor shall
file all necessary and appropriate applications with the FCC
and, as required by law, with any and all other local, state,
and federal governmental agencies to acquire, maintain and
renew its ITFS license and any associated authorization.

f. Operation During Extended Term. If Lessor and Lessee are
unable to reach agreement for Additional Renewals, Lessee shall
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continue to lease the Channels for a period of six months after
the Expiration Date of this Agreement on the same terms and
conditions as are provided for in this Agreement, in order to
afford each party an opportunity to prudently avail itself of
alternative distribution facilities. On the last day of this
six month period (the "Extended Expiration Date"), Lessee may
cease to lease the Channels and this Agreement will terminate.

2. Excess Capacity.

Lessor has determined that there will be excess capacity
available on all four of its ITFS Channels to be utilized for
Lessor's educational needs and that this excess capacity is
available for entertainment or other commercial programming. Lessor
has further determined that, by combining its educational program­
ming with Lessee I s entertainment programming, a significant increase
may be achieved in the number of persons who will have access to
Lessor's educational programming.

3. Lease of Excess Capacity.

a. Amount of Excess Capacity Available. Lessor agrees to
lease to Lessee the "excess capacity" available on all four of
its ITFS Channels for the term of this Agreement. The remain­
ing time available over and above the time utilized for
Lessor's educational programming shall be considered "excess
capacity", as that term is defined by the Rules of the FCC,
specifically section 74.931, and shall be available to Lessee
for entertainment programming ("Lessee Time"), subject to the
following:

i. Unless otherwise prohibited by the Rules of the FCC,
Lessee Time shall include all capacity made available on
all channels made available through the use of Comband or
other similar technologies which allow the division of an
ITFS channel into two or more discrete video channels,

< each of which is referred to as "Sub-ITFS Channels".
Lessor also agrees to permit Lessee to channel map all
channels SUbject to FCC rules and regulations.

J.l.. . Except for during the first two years after the oper­
ation of Wireless Cable Service begins on Lessor's
Channels, Lessor reserves for itself a minimum of twenty
hours per week per ITFS Channel between the hours of 8:00
A. M. and 4:00 P. M. Monday through Saturday, to be used
for ITFS scheduled programming, including a minimum of
three hours per day, per channel per weekday (Monday
through Friday, excluding holidays). (This time is
referred to as "Lessor Reserved Time").

-3-



111. During the first two years after the operation of
Wireless Cable Service begins on Lessor's Channels, the
minimum Lessor Reserved Time shall be twelve hours per
week per ITFS Channel during the times specified above.

iv. Lessor also preserves for itself for any expanded
ITFS programming, an additional twenty hours per week per
channel, between the hours of 8:00 A.M. and 4:00 P.M.
Monday through Friday. ("Lessor's Preserved Time").

v. Not less than thirty days prior to the initiation of
program service, Lessor shall provide Lessee in writing
with a schedule containing the specific Lessor's Reserved
Time and Lessor's Preserved Time airtime hours which it
intends to utilize. If Lessor wishes to modify the
schedule to recapture additional hours from Lessee Time
for the provision of qualified ITFS programming, up to a
maximum total of forty hours per week per ITFS channel
between the hours of 8:00 A.M. and 4:00 P.M. Monday
through Friday, Lessor shall provide Lessee with three
months' advance notice of any revision to its schedule of
the specific air time hours Lessor intends to utilize.

vi. Unless otherwise required by the FCC, the maximum
time recapturable by Lessor shall be 40 hours per Channel
per week in the daily time periods specified in the
preceding sentence. In the event that the FCC requires
Lessor to recapture more than forty hours per week per
ITFS channel, Lessee shall have the option of terminating
this Agreement pursuant to SUbparagraph 3(b).

b. Termination Due to Insufficient Capacity. In the event
that the FCC rules require Lessor to use air time in excess of
forty hours per channel per week, Lessee shall have the right
to terminate this Agreement following sixty (60) days prior
written notice to Lessor.

'"
c. Subcarriers. Lessee shall have the use of all subcarriers
and vertical blanking intervals on the Channels.

d. programming Schedule. Lessor agrees at all times to main­
tain an ITFS programming schedule which is sufficient to comply
with all pertinent FCC rules and regulations concerning the use
of the Channels.
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4. Technical Chancres in Channel operation and Eguipment for
Lessor's Use.

Lessor recognizes the mutual benefits and technological
advantages of the use of encoding methods for program security,
equipment signalling and individual addressability control over
unauthorized equipment use. Lessor agrees that its program services
and/or airtime use will not cause harm or interfere with Lessee's
current or future signal or other such technical needs utilized for
the operation and services provided by the system. Furthermore,
Lessor will not, by its own action or through a third party, utilize
any part of its licensed frequency spectrum to create or operate a
service that is in competition with Lessee's current, planned or
future service over the system.

5. Integration of Lessor's Programming.

At Lessor's request, Lessee agrees to endeavor to integrate
certain of Lessor's programming into the overall communications
service offered to Lessee's Subscribers. This integration shall
include, but shall not be limited to, at the sole discretion of
Lessee, listing Lessor's material in program guides produced for
subscribers, and full attribution to Lessor as the source of this
material.

6. Technical Facilities.

a. Transmission Point. Upon execution of this Agreement,
Lessee shall, in consultation with Lessor, co-locate the Trans­
mission Point for provision of the services contemplated by
this Agreement with any MMDS and/or other facilities Lessee
operates in the Area.

b. FCC License Application. At Lessee's expense, Lessor
shall prepare and file with the FCC any appropriate applica­
tions, or amendments to previously filed applications, to
secure a license to operate the four Channels from the
Transmission Point. Lessee shall provide all legal and/or
engineering personnel for this purpose or will have the right
to approve. any expenses incurred by Lessor in advance of Lessor
incurring such expenses. If, upon reviewing Lessor's applica­
tion, the FCC directs Lessor to amend, revise or modify its
application, and/or the terms of this Agreement to comply with
FCC rules or policies, Lessor and Lessee shall cooperate to
mutually agree upon such changes and Lessor will expeditiously
so amend its application, at Lessee's expense. Upon FCC grant
of the application by Final Order, Lessee, or its designee,
shall, within a reasonable period of time, commence and, not
later than eighteen months after the date of a grant of the
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construction permit, complete construction of the ITFS channel
transmission facilities accordance to the FCC authorization(s) .

c. Leased Equipment. At its expense, Lessee, or its
designee, shall design, engineer, purchase and install all
transmitters, transmission line, antennas, and receivers as are
required to operate the ITFS channels in accordance with the
authorization(s). Any equipment so uSed in the construction
shall be leased to Lessor pursuant to Paragraph 9 of this
Agreement. (referred to as the "Leased Equipment"). Lessee
shall supervise and shall be responsible for the installation
of the Leased Equipment and shall retain title to the Leased
Equipment. Lessee shall maintain adequate casualty and
liability insurance to cover all Leased Equipment installed
pursuant to this Agreement.

d. Final Order. For purposes of this Agreement, a "Final
Order" means a written action or order of pUblic notice issued
by the FCC granting the application and issuing the conditional
license for the Channels to Lessor: (a) which has not been
reversed, stayed, enjoined, set aside, annulled or suspended,
and (b) with respect to which (i) no requests have been filed
for administrative or judicial review, reconsideration, appeal
or stay and the time for filing any such requests, and the time
for the FCC to set aside the action on its own motion, has
expired, or (ii) in the event of review, reconsideration or
appeal, the grant of the application and issuance of the
conditional license has been affirmed and the time for further
review, reconsideration or appeal has expired.

e. Further Amendments. Lessor shall use its best efforts to
cause the FCC to modify Lessor's construction permit and/or
license for the Channels as may be reasonably requested from
time to time by Lessee, to the extent that it is not inconsis­
tent with the rules and regulations of the FCC nor with the
policies, procedures and best interests of Lessor, including
by'way of example the filing of any modifications with the FCC
that are necessary or desirable to relocate the transmission
point of any of the Channels and any application for authority
to increase the output power on the Channels to the extent
permitted by the FCC's rules and regulations, as those rules
and regulations may be amended from time to time.

f. Receive Facilities. At Lessee's expense (not to exceed
$400.00 per location), Lessee shall construct receive facili­
ties at up to 3 locations in the Area to be selected by Lessor
and capable of receiving the signal transmitted over the ITFS
Channels, including one location to be selected as Lessor's
studio or Area headquarters capable of simUltaneously receiving
and monitoring all of Lessor's signals transmitted over the
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ITFS Channels. In the event that Lessor requests construction
of a receive location that includes the wiring of a master
antenna system or similar multi-receiver configuration, Lessee
shall install the extra wiring required only if reimbursed by
Lessor for its actual costs. Any equipment so used in the
construction of the above locations shall, upon the initiation
of operation of the system, become the property of the Lessor.
In addition, all equipment installed at Lessor's expense shall
remain the Lessor's property. All other receive equipment will
remain the property of Lessee. Lessee shall be under no
obligation to provide reception equipment prior to the time
that this equipment becomes available to it from its suppliers.
At Lessor's expense, Lessee shall construct facilities beyond
the locations selected by Lessor; provided, however, that
Lessor shall only be obligated to pay Lessee for Lessee's
actual costs in constructing these additional facilities.

g. Location of Production Facilities. Lessee shall provide,
at its sole cost and expense, suitable space at the Transmis­
sion Point for the ITFS channel antenna(s) and transmitters,
and TVRO satellite antenna. Lessor shall, where possible, co­
locate its production facility with Lessee's production
facilities. In the event that Lessee's production facility
cannot be co-located with the Transmission Point, Lessee and
Lessor shall mutually arrange for the availability of telephone
transmission lines necessary to carry the Lessor's programs
from its facility to the Transmission Point. However, if
requested by Lessee, Lessor will apply for and obtain any FCC
authorizations necessary for a sufficient number of microwave
point-to-pointstudio-to-transmitter links ("BTLS") for this
purpose, at lessee's expense. upon receipt of the autho­
rizations, Lessee, at Lessee's expense, will design, obtain,
and install the equipment necessary for the STLs. The STL
equipment will become part of the Leased Equipment. The STLs
will be available for use by Lessee for any purpose, including,
but not limited to, the transmission of data.

h. Best Efforts. Both parties shall use their best efforts
to· diligently prepare, file and prosecute before the FCC all
petitions, waivers, construction applications, amendments and
other related' documents necessary to secure FCC approval of all
aspects of this Agreement. Lessee shall assist in the prepara­
tion and prosecution of these applications. Notwithstanding
anything in this Agreement to the contrary, it is understood
that no filing shall be made with the FCC with respect to this
Agreement unless both parties have reviewed the filing and
consented to its submission. Consent shall not be unreasonably
withheld.
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i. Application Costs. The reasonable costs of the prepara­
tion of the applications referred to in this Section 6,
including all legal and engineering costs and filing fees,
shall be paid by Lessee.

7. Airtime Lease Fees.

a. Initial Term. starting with the commencement of Lessee I s
Wireless Cable Service ("Commencement Date") and continuing
throughout the Initial Term, Lessee shall pay to Lessor
$10,000.00 per year as airtime lease fees as the total consid­
eration for all channels being leased pursuant to this Agree­
ment. This amount shall be payable on or before the last day
of each year of the initial term.

b. Renewal Terms. The annual airtime lease fee shall be
adjusted at the beginning of the first renewal term by any
increase in the Consumer Price Index ("CPI"), as follows:

i. The CPI shall mean the average for "all items" shown
on the "united States city average for urban wage earners
and clerical workers, all items, groups, sub-groups and
special groups of items as promulgated by the Bureau of
Labor statistics of the united States Department of
Labor", using the year 1990-1991 as a base of 100.

ii. During the first renewal term, the initial term
annual lease fee shall be increased by the percentage of
increase in the CPI from the month containing the first
day of the initial term to the month containing the first
day of the first renewal term. If the CPI decreases or
does not change during this time, then the annual lease
fee shall remain at $10,000.00.

iii. During the second renewal term, the first renewal
term annual lease fee shall be increased by the percentage
of increase in the CPI from the month containing the first
day of the first renewal term to the month containing the
first day of the second renewal term. If the CPI decreas­
es o~ does not change during this time, then the annual
lease fee shall remain the same as the first renewal term.

iv. If the CPI ceases to incorporate a significant number
of items, or if a substantial change is made in the method
of establishing the CPI, the CPI shall be adjusted to the
figure that would have resulted had no change occurred in
the manner of computing the CPI. If the CPI (or a
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successor or substitute index) is not available, a
reliable governmental or nonpartisan pUblication, evaluat­
ing the same or similar information as is now used in
determining the CPI, shall be used in lieu of the CPl.

c. Expenses. Lessee shall arrange for and pay Lessor's
legal, engineering and related expenses actually incurred
by Lessor in prosecuting its application (including any
amendments) for the authorizations.

8. Arbitration of Dispute.

In the event that Lessee or Lessor cannot resolve any dispute
arising under this Agreement, the dispute may be resolved pursuant
to arbitration pursuant to the procedures of the American Arbitra­
tion Association, and the decision of the Arbitrator shall be final
and shall bind both Lessor and Lessee. No dispute shall in any way
result in a default unless the award of the Arbitrator is not
complied with. All information obtained by Lessee or Lessor during
a dispute shall be maintained on a confidential basis. The Lessee
and Lessor shall each pick their own arbitrator. These two shall
then pick a third arbitrator. Each shall pay for their own selected
arbitrator and shall share the cost of the third arbitrator equally.

9. ITFS Channel Equipment Lease.

Lessor shall lease from Lessee all Leased Equipment. The terms
of the· lease agreement, to be entered into prior to commencing
construction, shall include the following:

a. Rent. Lessor shall pay to Lessee the total amount of One
Dollar ($1.00) per year for any use of the Leased Equipment,
it being understood that Lessor's provision of the air time at
the rates provided in this Agreement is the major consideration
for Lessee's lease of the equipment to Lessor.

b. I Taxes. Lessee shall be required to pay all taxes and
other charges assessed against the Leased Equipment, without
cost to or reimbursement by Lessor, and Lessee shall be
entitled to claim all depreciation and investment tax credits
for income tax purposes.

c. Maintenance and Operating Costs. Lessee shall be required
to bear all costs associated with maintaining, upgrading and
operating the Leased Equipment.

d. Term. The term of the lease shall commence
Lessee completes installation of transmission
capable of transmitting programming, and shall
earliest of:
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i. the expiration of the Initial Term, or if the term
is renewed, on the expiration of the Renewal Term, or

ii. in the event of:

(1) the creation or attempted creation by Lessor of
any security interest in the Leased Equipment or in
the Lessor I s FCC construction permit, FCC license or
such other operating authority as may be required by
a governmental authority,

(2) any breach by Lessor of any of the provisions
of this Agreement which is not cured within thirty
days after notice from Lessee, or

(3) the Lessor's loss of its FCC construction per­
mit, FCC license or such other operating authority
as may be requested by any governmental authority.

e. Repossession of Equipment. Except as otherwise provided
in section 11.4, upon the termination of this Agreement (either
at the scheduled termination date or otherwise), Lessee shall
be entitled to remove the Leased Equipment and, if necessary,
to enter into Lessor's premises during normal business hours
for the purpose of doing so. Provided, in those cases where
Lessee shall be permitted to remove the equipment, Lessor shall
have the right, exercisable after receiving notice that Lessee
will terminate this Agreement, to purchase the Leased Equipment
from Lessee at a cash price equal to its Fair Market Value at
the time of Lessor's purchase. "Fair Market Value" shall be
determined as follows:

i. By the mutual agreement of Lessee and Lessor.

J.J.. If the parties are unable to agree on the fair market
value, then the fair market value shall be determined by
an appraiser selected by Lessor and Lessee.

iii. If Lessor and Lessee are unable to agree on an
appraiser, each shall select its own appraiser with
experience in appraising businesses and equipment of like
nature. The average of the amounts calculated by the two
appraisers shall be the fair market value. However, if the
differential between the two amounts exceeds 10 percent
(based on the lower amount), the two appraisers shall
choose a third competent appraiser, with experience in
appraising businesses and equipment of like nature, who
shall determine which of the two appraisers' determina­
tions as to value is the nearest to the fair market value.
The Fair Market Value shall then be the average of nearest
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value and the value calculated by the third appraiser to
be the fair market value.

iv. Lessor and Lessee shall split the costs of any
mutually agreed upon appraiser if one appraiser is used.
Lessor and Lessee shall each bear the costs of their own
appraisers if two appraisers are used. If a third
appraisal is necessary, the costs of any third appraisal
shall be divided equally between the parties.

f. Risk of Loss. Lessor shall have no responsibility for the
loss or damage of the Leased Equipment, except for loss or
damage caused by any intentional or negligent act or omission
of Lessor, its agents, affiliates, representatives or invitees.
In the event Lessor is liable for loss or damage of any
equipment, it shall pay Lessee for the time and materials
required to restore the equipment to its previous condition or
to replace the equipment at then current prices.

10. Control Over Programming.

Lessee intends that only programming of a sort which will not
serve to place Lessor I s reputation in the community in jeopardy will
be transmitted by Lessee on Lessor I s channels. At the present time,
it is believed that this programming will be supplied by one or more
programming networks, such as Home Box Office, Showtime, the Movie
Channel, ESPN, WTBS, CNN, etc. The parties recognize the difficul­
ties inherent in specifying exact standards in this Paragraph, but
believe that good faith efforts on both sides can overcome whatever
differences may arise. Lessor shall have the absolute right to deny
Lessee the right to transmit on its leased channels any program
which is obscene as defined by the laws of the united states or
which would violate the rules and regulations of the FCC.

11. Termination.

Termination of this Agreement shall be governed by the
following provisions:

a. Termination of FCC Authorization. Lessee may terminate
this Agreement without further liability upon thirty days I

prior written notice to Lessor if the FCC or Lessee determine
that Lessor and/or Lessee is not authorized to operate the
Channels as contemplated by this Agreement. If termination
shall occur pursuant to this section, the termination shall
extinguish and cancel this Agreement without further liability
on the part of either party to the other, except that each
party shall be entitled to retain all equipment and materials
purchased or furnished by it, and there shall be a final
accounting of monies due but unpaid under this Agreement.
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b. Termination for Default and Nonperformance. Should either
party be in breach of this Agreement for the nonperformance of
a material obligation, this Agreement may be terminated by the
non-defaulting party if the breach continues for a period of
thirty days following the receipt of written notice from the
non-defaulting party.

c. Termination by FCC Action. At the option of Lessee, this
Agreement may be terminated in the event the FCC, at any time,
limits Lessee's Time to less than seventy-five percent of the
transmission time on the Channels or limits Lessee's ability
to program air time during the hours of 4:00 P.M. to 8:00 A.M.
The election to terminate shall be made in writing to Lessor
by Lessee, setting forth the effective date of such termina­
tion. In the event of termination pursuant to this section,
this Agreement shall be extinguished and cancelled without
further liability on the part of either party to the other;
provided, however, that the termination shall not affect any
amounts owed to Lessor to the date of said termination.

d. option to Terminate. At any time on or before the third
anniversary of this Agreement, Lessee shall have the right to
terminate this Agreement without further liability to Lessor.

12. Right of First Refusal.

a. Restriction on Sale or Assignment. If at any time after
the date of the execution of this Agreement, Lessor
decides to sell, convey, assign or otherwise dispose of
its interest in the licenses and authorizations for the
Channels, Lessee, if it is then eligible to be licensed
to operate those channels, shall have the right and option
to acquire the interest as set out in section 12.c.

b. Restriction on Lease of Excess Capacity. Lessor shall not
at any time lease, conveyor otherwise dispose of any of
its interest in the excess transmission capacity on the
Channels unless there is full compliance with section
12. c.

c. Procedure. Upon receipt by Lessor of any bona fide
written offer to assign, sell or otherwise dispose of any
or all of its interest in the licenses and authorizations
for the Channels or for the lease of any of the excess
transmission capacity of the Channels which Lessor is
willing to accept, Lessor shall proceed as follows:

i. Lessor shall transmit the offer to Lessee in the same
form as received by Lessor. Lessee shall then have the
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right for thirty days after its receipt of the offer to
accept the offer.

ii. If after the 3D-day period, Lessee shall fail to
accept the offer, its right and option to accept the offer
shall terminate. Lessor shall then have the right for a
period ending on the 60th day after the expiration of the
3D-day period to assign, sell or otherwise dispose of its
interests in the licenses and authorizations, or lease ex­
cess transmission capacity, to, and only to, the bona fide
prospective offeror at the same price and upon the same
terms as were offered to Lessee.

iii. Any prospective assignee or purchaser, as a condition
of the assignment or purchase, shall accept, assume, and
agree to be bound by all of the terms and conditions of
this Agreement applicable to Lessor as if the purchaser
were the original Lessor.

iv. Upon the expiration of the above 60-day period, if
Lessor shall not have entered into a binding contract for
the sale of its interests in the licenses and authoriza­
tions or for the lease of its excess transmission capaci­
ty, as the case may be, on the same terms as proposed with
the prospective purchaser or lessee, all of the restric­
tions and options imposed in sections 12.a., 12.b., and
12.c. shall again apply.

v. The right of first refusal provided to Lessee pursu­
ant to section 12.a. shall not apply with respect to any
proposed sale, conveyance, assignment or other disposition
of assets, equipment and property to any nonprofit
organization similar to Lessor provided that the organiza­
tion is wholly owned by or under common control with
Lessor.

vi. The right of first refusal provided to Lessee
pursuant to section 12.a. shall not apply with respect to
any transfer of Lessor's assets to or merger of Lessor
with the University of Nebraska Foundation as long as the
merged entity agrees to assume the obligations of Lessor
under this Agreement. In the event that this takes place,
all payments to Lessor shall have the restricted use of
being used only for athletic scholarships for students
attending the University of Nebraska at Kearney campus,
even though the payments may be administered through the
office of the university of Nebraska Foundation.

d. FCC Authorization. In the event that Lessee shall elect
to exercise the rights specified in section 12.a., and in the
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further event that the transfer of the licenses and authoriza­
tions shall require FCC consent or approval, Lessor shall use
its best efforts to assist Lessee in the securing of consent
or approval, and the consummation and payment of the purchase
price with respect to the sale of Lessor's interests shall be
conditioned upon receipt of a Final Order of the FCC granting
the required consent or approval.

e. Setoff. In the event that Lessee shall elect to exercise
the rights specified in section 12.a., there shall first be set
off and deducted from the purchase price to be paid by Lessee
all payments pursuant to section 7 accruing after the date that
Lessee accepts Lessor's offer.

f. Survival. Notwithstanding the earlier termination of this
Agreement, the provisions of this section 12 shall remain in
full force and effect until the first anniversary of the date
of the termination. However, if this Agreement is terminated
pursuant to section 11.b., the provisions of this section 12
shall cease to have any force or effect on the termination.

13. Indemnification.

a. Lessee. Lessee agrees, to the fullest extent permitted
by law, to hold Lessor harmless and to indemnify and
defend Lessor for all claims, demands, causes of action,
loss, investigations, proceedings, damages, penalties,
fines, expenses, and jUdgments, including attorneys fees
(herein collectively "claims") arising out of this
Agreement, unless such claim arose out of a negligent act
or omission of Lessor.

b. Lessor. Lessor shall pay any and all costs and expenses
of Lessee, including attorney's fees, resulting from
Lessor's breach of this Agreement or from any negligence,
omission or wrongful act by Lessor, its agents or employ­
ees.

14. Cooperation.

Lessor and Lessee each warrant to each other that it will take
no action that will unreasonably interfere, threaten, or frustrate
the other's purposes or business activities; Lessor and Lessee agree
to keep the other informed and to coordinate with the other any of
its activities that may have such an effect on the other.

15. Purchase option.

Upon termination of this Agreement, Lessor shall have the right
to purchase the Leased Equipment used exclusively for Lessor's ITFS
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operation. That equipment shall consist of: those transmitters,
down-converter, power supply, STL equipment, cable, connectors,
fittings and hardware, and any other equipment used through this
lease for the sole and exclusive use for Lessor's signal transmis­
sion, transport, delivery and reception. Any equipment which is
used in a shared fashion (such as transmit antenna, decoders,
combiners) in providing signals other than Lessor's signals is
excluded from this option to purchase. The intent of this purchase
option is to provide Lessor with the capability to continue to
perform on Lessor's ITFS license.

16. Obligation to Transmit.

Nothing in this Agreement shall be construed to obligate or
create a duty on the part of Lessee to actually transmit any minimum
number of hours of programming during the Lessee's Time.

17. Leased Eguipment.

Lessee shall supply, at its sole cost and expense, sufficient
personnel to operate and maintain the Leased Equipment. Lessee's
personnel shall, at all times, be under the supervision of Lessee
but subject to control of Lessor. Lessee's personnel shall insure
that the Leased Equipment shall, at all times, meet the technical
operating requirements of the Rules of the FCC. These operations
and maintenance activities shall be undertaken at times as are
consistent with the operating requirements of Lessee's business.
Lessor shall have overall responsibility for access to transmission
facilities during normal business hours and at other times upon
reasonable prior notice.

18. start Date.

For purposes of this Agreement, the start Date shall be that
date indicated in writing by Lessee to Lessor that the provision of
Wireless Cable Service by Lessee has commenced ..,.
19. Conditions Precedent. All of the rights and obligations of the
parties. shall be SUbject to the following conditions precedent,
which conditions may be waived in writing by the non-defaulting
party.

a. Material Documents. Lessor will have made available to
Lessee for inspection all of the material documents and
contracts to which Lessor is a party which in any way affects
the Channels.

b. FCC Application. Lessor, to the extent required by the
FCC, with the assistance of Lessee as provided for in this
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Agreement, shall have applied to the FCC for a license to
operate the ITFS Channel facilities.

c. Final Order. The FCC shall have issued a Final Order
granting Lessor the license to operate the Channels in ac­
cordance with the terms of this Agreement.

d. Construction. The Channels shall have been constructed
and licensed in accordance with the terms of this Agreement.

e. Minimum Channels. Lessee shall have contracted to acquire
or lease at least 11 wireless cable channels in the Area for
the Wireless Cable Service, including the Channels leased from
Lessor.

20. Agreement to Defend.

Lessee agrees to defend any suit or proceeding brought against
Lessor based on a claim that any device made by Lessor designed and
furnished pursuant to this Agreement constitutes an infringement of
any existing united States patent, provided Lessee is notified
promptly in writing and is given complete authority and information
required for the defense of same. Lessee shall pay all damages and
costs awarded against Lessor, but shall not be responsible for any
cost, expense incurred or settlement made by Lessor without Lessee I s
prior written consent. In the event any device furnished is, in
Lessee's or Lessor's opinion, likely to or does become the sUbject
of a claim for patent infringement, Lessee shall at its own expense
procure for Lessor the right to continue using the device or modify
it to become non-infringing; but in the event use of the device is
prevented by injunction and Lessee fails to modify or otherwise
procure for Lessor the right to continue using it, Lessee will
remove the device and shall sUbstitute other noninfringing, FCC
approved equipment.

21. Lessor's Representations and Warranties .
.r

Lessor represents and warrants to Lessee as follows:

a. Organization. Lessor is a corporation duly organized,
validly existing and in good standing under the laws of the
State of Nebraska and has full power and authority to own its
property, licenses and permits, and to carry out all of the
transactions contemplated.

b. Comoliance with Law. Lessor has complied with and is now
complying with all laws, rules and regulations governing the
business, ownership and operations of the ITFS Channels.
Except as otherwise provided in this Agreement, no consent,
approval or authorization by or filing with any governmental
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authorities on the part of Lessor is required in connection
with the transactions contemplated. All attendant contracts
and undertakings, as well as the carrying out of this Agree­
ment, will not result in any violation of or be in conflict
with Lessor's Articles of Incorporation and By-Laws, or any
jUdgment, decree, order, statute, law, rule or regulation of
any governmental authority applicable to Lessor.

c. Corporate Authority. All requisite corporate resolutions
and other authorizations necessary for the execution, delivery,
performance and satisfaction of this Agreement by Lessor have
been duly adopted and complied with.

d. Misrepresentation of Material Fact. No document or
contract disclosed to Lessee pursuant to this Agreement
and which in any way affects any of the properties, assets
or proposed business of Lessor as relates to this Agree­
ment, and no certificate or statement furnished by Lessor
or on behalf of it in connection with the transactions
contemplated contains any untrue statement of a material
fact or omits to state a material fact necessary in order
to make the statements not misleading.

e. Licenses in Good standing. At the start Date, Lessor's
licenses and permits for the Channels shall be in full force
and effect and unimpaired by any acts or omissions of Lessor,
its employees or agents; and there shall be no complaint,
condition, event, defect or occurrence existing or, to the
knowledge of Lessor, threatened against the licenses which
would materially threaten their retention or renewability by
Lessor.

22. Lessee's Representations and Warranties.

Lessee represents and warrants to Lessor as follows:

a.~ organization. Lessee is a partnership duly organized,
validly existing and in good standing under the laws of the
state of Nebraska and has full power and authority to own its
property and to carry out all of the transactions contemplated
by this Agreement. On the start Date, Lessee will be qualified
to do business in the state of Nebraska.

b. corporate Authority. All requisite partnership resolu­
tions and other authorizations necessary for the execution,
delivery, performance and satisfaction of this Agreement by
Lessee have been duly adopted and complied with.

c. Misrepresentation of Material Fact. No document or con­
tract disclosed to Lessor pursuant to this Agreement and which
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in any way affects any of the properties, assets or proposed
business of Lessor as relates to this Agreement, and no
certificate or statement furnished by Lessee or on behalf of
it in connection with the transactions contemplated contains
any untrue statement of a material fact or omits to state a
material fact necessary in order to make the statements not
misleading.

23. Survival.

All representations, warranties, covenants and agreements made
by the parties or in any certificate to be delivered or made in
writing in connection with the transactions contemplated shall
survive the execution and delivery of this Agreement.

24. Confidentiality.

Lessor acknowledges that pursuant to this Agreement it may
receive proprietary information relating to the encoding and/or
decoding system associated with the ITFS channel equipment and
patented processes including, but not limited to, improvements,
innovations, adaptations, inventions, results of experimentation,
processes and methods whether or not deemed patentable and certain
business and marketing techniques (collectively referred to as
"Confidential Information"). Lessor acknowledges that this
Confidential Information has been developed by Lessee at consider­
able effort and expense and represents special, unique and valuable
property assets of Lessee, the value of which may be destroyed by
unauthorized dissemination. Accordingly, Lessor covenants and
agrees that, except as may be required for the performance of this
Agreement, Lessor shall not use or disclose this Confidential
Information to any third person, firm, corporation, or other entity
for any reason. This undertaking shall be enforceable by injunctive
or other equitable relief to prevent any violation or threatened
violation.

25. Miscellaneous.
-•.

a.. Notice. All notices, requests, demands and other communi­
cations which are required or may be given pursuant to the
terms of this Agreement shall be in writing and shall be deemed
given when delivered by hand or sent by facsimile transmission
or on the third day after mailing if mailed by registered mail,
postage prepaid, return receipt requested, as follows:
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i. If to Lessee:

Wireless Entertainment Networ~

1722 First Avenue
P.O. Box 2299
Scottsbluff, NE 69361
Att: Chris Hilliard

with a copy to:

Rick L. Ediger, Attorney
Simmons, Olsen, Ediger & Selzer, P.C.
1502 Second Avenue
P.O. Box 1949
Scottsbluff, NE 69361

ii. If to Lessor:

Kearney State College Foundation
University of Nebraska at Kearney
P.O. Box 113
Kearney, NE 68849
Att: President

with a copy to:

Jeffrey L. Orr, Attorney
Jacobsen, Orr, Nelson, Wright,

Harder & Lindstrom, P.C.
P.O. Box 1060
Kearney, NE 68848

or to other address as any part shall have designated by
notice in writing to the other parties.

b. Severability. Should any court or agency, including the
FCC, determine that any provision of this Agreement is invalid,
the remainder of the Agreement shall stay in effect and the
parties agree to use their best efforts to negotiate a replace­
ment provision which is valid, legal and enforceable.

c. Venue and Interpretation. This Agreement shall be gov­
erned by, and construed and enforced in accordance with the
Communications Act of 1934, as amended, the rules and policies
of the FCC, and the laws of the State of Nebraska.

d. Entire Agreement. This Agreement constitutes the entire
agreement between the parties and supersedes all prior oral or
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written provisions with respect to its sUbject matter. The
parties further agree that this Agreement may only be modified
by written agreement signed by both parties. This Agreement
shall be binding upon and shall inure to the benefit of the
parties and their respective successors and assigns.

e. Assignment. Lessor or Lessee may not assign, transfer,
sell, dispose of or otherwise alienate or encumber their rights
or obligations under this Agreement without the prior written
consent of the other, which consent shall not be unreasonably
withheld.

f. Further Assurance. From time to time after the date of
execution, the parties shall take further action and execute
further documents, assurances and certificates as either party
reasonably may request of the other to effectuate the purposes
of this Agreement.

g. counterparts. This Agreement may be executed in one or
more counterparts, each of which shall be deemed an original,
but all of which together shall constitute one and the same
instrument, and shall become effective when each of the parties
shall have delivered to it this Agreement duly executed by the
other party.

h. Headings. The headings in this Agreement are for the sole
purpose of convenience of reference and shall not in any way
limit or affect the meaning or interpretation of any of the
terms or provisions of this Agreement.

Network,

Foundation

LESSEE:

LESSOR:

BY: Wireless Entertainment Network

Inc. '/1/ .~_
By: /c:./-';··-:/J...,..~46-==s:#-~~:;t.,t...""'"'~t.---~It Christian M.
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FIRST AMENDMENT TO
ITFS AIRTIME AGREEMENT

This First Amendment to ITFS Airtime Agreement by and between
The Kearney state College Foundation ("Lessor") and Wireless
Entertainment Network, Inc. ("Lessee") for operations in the Grand
Island, Nebraska area is made this day of April 1992.

The ITFS Airtime Lease Agreement is amended as follows:

1. Paragraphs l(a), l(b), l(c),
deleted. paragraphs l(a) and
following and Paragraph 1 (e)
1 (c) :

1 (d) and 1 (f) are hereby
l(b) are replaced with the
is re-numbered Paragraph

a. Initial Term. This Agreement shall be effective
upon execution but the term of this Agreement shall
commence upon the grant of the ITFS construction
authorization and shall extend for an initial term
of five (5) years. Said period is hereinafter
referred to as the "Initial Term."

b. Renewal Term. Provided Lessee's rights have not
been terminated pursuant to Paragraph 11, this
Agreement shall automatically and without further
notice be extended for one (1) successive additional
term (such additional term is hereinafter referred
to as the "Renewal Term") of five (5) years unless
and until Lessee shall have served written notice
on Lessor at least sixty (60) days prior to the
expiration date of the Initial Term that it elects
not to renew this Agreement for the Renewal Term.
It is acknowledged and agreed that Lessee shall have
the absolute right not to renew this Agreement
notwithstanding any provision hereof to the
contrary.

2. Paragraph 7(b) is hereby deleted and replaced with the
following:

b. Renewal Term. The annual airtime lease fee shall
be adjusted at the beginning of the renewal term by
any increase in the Consumer Price Index ("CPI"),
as follows:

i. The CPI shall mean the average for "all items"
shown on the "United States city average for urban
wage earners and clerical workers, all items,
groups, sUb-groups and special groups of items as
promulgated by the Bureau of Labor statistics of the
united States Department of Labor", using the year
1990-1991 as a base of 100.
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ii. During the renewal term, the initial term
annual lease fee shall be increased by the
percentage of increase in the CPI from the month
containing the first day of the initial term to the
month containing the first day of the renewal term.
If the CPI decreased or does not change during this
time, then the annual lease fee shall remain at
$10,000.

iii. If the CPI ceases to incorporate a significant
number of items, or if a substantial change is made
in the method of establishing the CPI, the CPI shall
be adjusted to the figure that would have resulted
had no change occurred in the manner of computing
the CPl. If the CPI (or a successor or substitute
index) is not available, a reliable governmental or
nonpartisan pUblication, evaluating the same or
similar information as is now used in de~ermining

the CPI, shall be used in lieu of the CPl.

3. Paragraphs 3(a) and 3(b) are hereby deleted and replaced
with the following:

3. Lease of Excess Capacity.

a. Amount of Excess capacity Available. Lessor agrees
to lease to Lessee the "excess capacity" available on all four
of its ITFS Channels for the term of this Agreement. The
remaining time available over and above the time utilized for
Lessor's educational programming shall be considered "excess
capacity", as that term is defined by the Rules of the FCC,
specifically section 74.931, and shall be available to Lessee
for entertainment programming ("Lessee Time"), subj ect to the
following.

i. Unless otherwise prohibited by the Rules of the
FCC, Lessee Time shall include all capacity
made available on all channels made available
through the use of Comband or other similar
technologies which allow the division of an
ITFS channel into two or more discrete video
channels, each of which is referred to as "Sub­
ITFS Channels". Lessor also agrees to permit
Lessee to channel map all channels subject to
FCC rules and regulations.

ii. Lessor reserves for the group of four channels
licensed, a total of 168 hours of Air-Time each
week. This Air-Time shall include twenty (20)
hours of Air-time for each channel each week
to be used by Lessor for its ITFS scheduled
programs. Furthermore, Lessor reserves for any
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expanded ITFS program schedule needs, an
additional twenty (22) hours of weekly airtime
per licensed channel.

iii. No less than thirty days prior to the
initiation of program service, Lessor shall
provide Lessee in writing with a schedule
containing the specific airtime hours which it
intends to utilize. Lessor shall provide
Lessee with three months I advance notice of any
revision to its schedule of the specific air
time hours.

iv. In the event that the FCC requires Lessor to
recapture more than forty two hours per week
per ITFS channel, Lessee shall have the option
of terminating this Agreement pursuant to
Subparagraph 3 (b) . ?

b. Termination Due to Insufficient capacity. In the
event that the FCC rules require Lessor to use air time
in excess of forty two hours per channel per week, Lessee
shall have the right to terminate this Agreement
following sixty (60) days prior written notice to Lessor.

4. This First Amendment to ITFS Airtime Agreement may be
executed in one or more counterparts, each of which shall be deemed
an original, but all of which together shall constitute one and the
same instrument and shall become effective when each of the parties
shall have delivered to it this Agreement dUly executed by the
other party.

LESSOR: THE KEARNEY STATE LESSEE: WIRELESS ENTERTAINMENT, INC.
COLLEGE FOUNDATION

U.

Date :__~'-\4-:::~:...I.!_J.L:-_·a..J\~-y!..:...... _

By:
Name : ----l~~='----.l..J.~~.:;..::===-'"

Title: _-'.J-"--'--'............ _
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HEARTLAND WIRELESS COMMUNICATIONS, INC.

lTFS AIRTIME LEASE AGREEMENT
WITH APPLICATION FOR LICENSE PROVISIONS

THIS. AIRTIME LEASE AGREEMENT (hereinafter referred to as the

"Agreement"), made and entered on this 20th day of July, 1994 by LAKE CITY COMMUNITY

COLLEGE, having its principal place of business at U.S. Highway 90 East, Lake City, Florida 32025

("Lessor") and HEARTLAND WIRELESS COMMUNICATIONS, INC., having its principal place

of business at 224 West Evergreen, Durant, Oklahoma 74701 ("Lessee").

WHEREAS, Lessor is an accredited educational entity or is otherwise eligible under

Federal Communications Commission ("FCC") Rules for an Instructional Television Fixed Service

("ITFS") license;

WHEREAS, Lessor has applied for and received the appropriate authorization

permits and license for the B-2 in Cross City, Florida and Lessor wishes to secure the appropriate

authorizations from the FCC to construct and operate an ITFS facility in the Cross CitylFanning

Springs, Florida greater metropolitan area (the"Area") on the remaining B1, B3 and B4 Channels

(the "Channels") in order to distribute educational programs to the public;

WHEREAS, Lessor has determined that some excess channel capacity will be

available on said facility;

WHEREAS, the FCC has authorized ITFS licensees to so lease excess channel

capacity to non-ITFS users;
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WHEREAS, Lessee is in the business of providing channels for the distribution of

video programming via microwave transmissions known as the Multichannel Multipoint

Distribution Service ("MMDS") and is desirous ofleasing excess ITFS transmission capacity from

Lessor; and

WHEREAS, Lessor and Lessee believe that the combination of educational

programming and entertainment programming will be mutually advantageous and provide a

significant benefit to the general public in the area.

NOW, THEREFORE, in consideration of the premises and of the mutual promises,

undertakings covenants, and conditions set forth herein, Lessor and Lessee do hereby agree as

follows:

1. TERM OF AGREEMENT.

(a) Initial Term. This Agreement shall become effective upon the date of

its execution. Subject to the provisions of termination contained in Paragraph II

hereof, the initial term ofthis Agreement shall commence upon the date both parties

execute this Agreement and shall continue in full force and effect through the date

of expiration of the initial FCC term of Lessor's ITFS license (said period is

hereinafter referred to as the "Initial Term").

(b) Renewal Term. If FCC rules permit at the time this Agreement

expires, this Agreement shall automatically and without further notice be extended

for up to two (2) successive additional terms (each such additional term is

hereinafter referred to as a "Renewal Term") often (10) years each unless and until
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Lessee shall have served written notice on Lessor at least ninety (90) days prior to

the expiration date of the Initial Term or Renewal Term (hereinafter referred to as

the "Expiration Date"), that it elects not to renew this Agreement for a Renewal.

Term. It is acknowledged and agreed that Lessee shall have the absolute right not

to renew this Agreement, notwithstanding any provision hereof to the contrary.

(c) Additional Renewals. One hundred eighty (180) days before the

expiration of this Agreement and any renewal thereof, if any, Lessor and Lessee shall

meet to determine if Additional Renewals are in the best interest of each party. If,

within one hundred eighty (180) days after such meeting, Lessor and Lessee are

unable to reach an agreement to renew this Agreement on appropriate terms and

conditions, this Agreement shall terminate.

(d) Right ofFirst Refusal to Lease. In the event that this Agreement is

not renewed, Lessor hereby grants to Lessee, for a period of one (1) year

commencing on the Expiration Date hereof, a right of first refusal to enter into a new

agreement for the leasing of the airtime on Lessor' s Channels pursuant to the

following terms. If Lessor receives a bona fide written offer from a third party to

lease the airtime on Lessor's Channels within said one (1) year period, Lessor shall

transmit the same in writing to Lessee as Lessor's offer and Lessee shall then have

the right for sixty (60) days after its receipt of said offer to accept said offer. If,

during said sixty (60) day period, Lessee shall fail to accept such offer, its option

hereunder as to such offer shall terminate and, then and only then, may Lessor so
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agree to lease such airtime to a party other than Lessee. Thereupon, Lessor shall

have the right to lease the airtime on its Channels to, and only to, the aforesaid bona

fide prospective lessee at the identical price, terms and conditions as were offered

to Lessee. Lessor may not accept said offer with any modification to its price, terms

ancIJor conditions in any respect without first again providing Lessee with written

notice of and the right to accept the modified offer.

(e) License Maintenance and Renewal. At Lessee's expense, Lessor

shall file all necessary and appropriate applications with the FCC and, as required

by law, with any and all other local, state, and federal governmental agencies to

maintain and renew its ITFS license and any associated authorization.

2. EXCESS CAPACITY. Lessor has determined that there will be excess

capacity available on the ITFS Channels to be utilized for Lessor's educational needs and that this

excess capacity is available for entertainment or other commercial programming. Lessor has further

determined that, by combining its educational programming with Lessee's entertainment

programming, a significant increase may be achieved in the number of persons who will have access

to Lessor's educational programming at no additional transmission cost.

3. LEASE OF EXCESS CAPACITY.

(a) Excess Capacity Available to Lessee. Lessor agrees to lease to

Lessee the "excess" capacity available on all of its ITFS channels for the term ofthis

Agreement. The remaining time available over and above the time utilized for

Lessor's educational programming shall be considered "excess capacity," as that term
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is defined by the Rules of the FCC, specifically Section 74.931 thereto, and shall be

available to Lessee for entertainment programming (hereinafter referred to as

"Lessee Time") . Unless otherwise prohibited by the Rules of the FCC, Lessee Time

shall include all capacity on all channels made available through the use of Comband

or other similar technologies which allow the division of an ITFS channel into two

or more discrete video channels, each of which shall hereinafter be referred to as

"Sub-IITS Channels." Lessor agrees to permit Lessee to channel map all channels

subject to FCC rules and regulations. Lessor agrees to permit Lessee to channel load

its programming, if permitted by the FCC's rules and regulations. Lessor reserves for

itself a minimum of forty (40) hours per week per ITFS channel.

(b) Termination Due To Insufficient Capacity. If Lessor exercises its

rights to use air time in excess of forty hours per channel per week pursuant to

paragraph 3(a), Lessee shall have the right to terminate this Agreement following

sixty (60) days prior written notice to Lessor.

(c) Use ofSubcarriers and Vertical Blanking Intervals. Lessor shall

retain control of the subcarrier and vertical blanking intervals and may reserve to

itself the use of subcarrier and vertical blanking intervals on one channel, with

Lessee having use of all subcarrier and vertical blanking intervals on all other

channels.

4. TECHNICAL CHANGES IN CHANNEL OPERATION AND

EOUIPMENT FOR LESSOR'S USE. Lessor recognizes the mutual benefits and technological

DeOl 0020100.01 -5-



advantages of the use of encoding methods for program security, equipment signaling and individual

addressability control over unauthorized equipment use. Lessor agrees that its program services

and/or airtime use will not cause harm or interfere with Lessee's current or future signal or other

such technical needs utilized for the operation and services provided by the system. Furthermore,

Lessor will not, by its own action or through a third party, utilize any part of its licensed frequency

spectrum to create or operate a service that is in competition with Lessor's current, planed or future

service over the system.

5. INTEGRAnON OF LESSOR'S PROGRAMMING. At Lessor's request,

Lessee agrees to endeavor to integrate certain of Lessor's programming into the overall

communications service offered to Lessee's Subscribers. This integration shall include, but shall

not be limited to, at the sole discretion of Lessee, listing Lessor's material in program guides

produced for subscribers and full attribution to Lessor as the source of such material.

6. TECHNICAL FACILITIES.

(a) Transmission Point Location. Upon execution of this Agreement,

Lessee shall, in consultation with Lessor, co-locate the Transmission Point for

provision of the services contemplated by this Agreement with the MMDS and/or

other facilities Lessee operates under lease agreement in Lessor's designated market.

At Lessee's expense, Lessor shall prepare and file with the FCC any appropriate

applications or amendments to previously filed applications, to secure a license to

operate the one (I) channel from said location. Lessee shall provide all legal and/or

engineering personnel for the purpose or will have the right to approve any expenses

DeOl 0020100.01 -6-



"

incurred by Lessor in advance of Lessor incurring such expenses. If, upon review of

Lessor's application, the FCC directs Lessor to amend, revise or modifY the

application or the terms of this Agreement to comply with FCC rules or policies,

Lessor and Lessee shall cooperate to mutually agree upon such changes and Lessor
,

will expeditiously so amend its application. Upon FCC grant of the application or

modification by Final Order, Lessee, or its designee, shall construct or modifY the

ITFS channel transmission facilities in accordance with said FCC authorization.

Lessee or its designee shall commence construction of the facilities within a

reasonable period of time following grant by Final Order of the requisite

authorization. Lessee or its designee shall timely complete construction in

accordance with the terms ofLessor's authorization. Lessee and Lessor acknowledge

that current FCC rules require completion of construction within eighteen (18)

months after .the date of a Final Grant of a conditional license or within such

additional period(s) of time the FCC may authorize following formal request by the

Lessor for additional time to construct. Lessor agrees to cooperate with Lessee in the

review, execution and filing of formal requests for extension of the construction

period as may be necessary. At its expense, Lessee or its designee, shall design,

engineer, purchase, and install such transmitters, transmission line, antennas, and

receivers as are required to operate the ITFS channels in accordance with the

provision of such authorization(s). Any existing equipment previously purchased by

the Lessor such as transmitters, transmission line, antennas and receivers will be
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upgraded to the equivalent or better of purchased equipment by Lessee, at Lessee's

expense. Any equipment so used in said construction shall be leased to Lessor

pursuant to Paragraph 9 hereof. (Said equipment is hereinafter referred to as the

"Leased Equipment"). Lessee shall supervise and shall be responsible for the

installation of the Leased Equipment and shall retain title to the Leased Equipment

pursuant to Paragraph 20 hereof. Lessee shall maintain adequate casualty and

liability insurance to cover all Leased Equipment installed pursuant to this

Agreement. For purposes of this Agreement, a "Final Order" means a written action

or order for which public notice is provided by the FCC granting the application and

issuing the conditional license for the Channels to Lessor: (a) which has not been

reversed, stayed, enjoined, set aside, annulled or suspended, and (b) with respect to

which (i) no requests have been filed for administrative or judicial review,

reconsideration, appeal or stay and the time for filing any such requests, and the time

for the FCC to set aside the action on its own motion, has expired, or (ii) in the event

of review, reconsideration or appeal, the grant of the application and issuance of the

conditional license has been affirmed and the time for further reView,

reconsideration or appeal has expired.

(b) Modification of Transmission Point. Lessor agrees to change the

Transmission Point specified in its application or FCC authorization to any location

requested by Lessee from which Lessor's specified and protected ITFS receive sites

will be served and, in such event, to file with the FCC any necessary and permissible
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amendment to the application for the Channels or any necessary and perinissible

modification application or notification consistent with the FCC's Rules. Lessee

shall pay for Lessor's actual costs and expenses, including legal and engineering fees,

actually incurred by Lessor to prepared, file and prosecute such amendment,

application or notification, provided that Lessee has approved the amount of such

expenses in writing prior to their having been incurred by Lessor and Lessor has

provided Lessee with satisfactory documentation of such expenses.

(c) Receive Facilities. At Lessee's expense not to exceed $400 per

location, Lessee shall construct receive facilities at up to eight (8) locations in the

Area to be selected by Lessor and capable of receiving the signal transmitted over

the ITFS channels, including one (1) location to be selected as Lessor's studio or

Area headquarters capable of simultaneously receiving and monitoring all of Lessor's

signals transmitted over the ITFS channels. In the event that Lessor requests

construction ofa receive location that include the wiring of a master antenna system

or similar multi-receiver configuration, Lessee shall install the extra wiring required

only if reimbursed by Lessor for its actual costs. Any equipment so used in the

construction of the aforesaid eight (8) locations shall, upon the initiation of operation

of the system, become the property of the Lessor. In addition, all equipment

installed at Lessor's expense shall remain the Lessor's property. All other receive

equipment will remain the property of Lessee,
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(d) Transmission Point Facilities. Lessee shall provide, at its sole cost

and expense, suitable space at the Transmission Point for the ITFS channel

antenna(s) and transmitters, and TYRO satellite antenna. Lessor shall, where

possible, co-locate its production facility with Lessee's production facilities. In the

event that Lessee's production facility cannot be co-located with the Transmission

Point, Lessee shall arrange for the transmission of programs from its facility to the

antennas. However, if requested by Lessee, Lessor will apply for and obtain any

FCC authorizations necessary for a sufficient number of microwave point-to-point

studio-to-transmitter links ("STLs") for such purpose. Upon receipt of such

authorizations, Lessee, at Lessor's expense will design, obtain and install, at cost, the

equipment necessary for such STLs. Such equipment will become part of the Leased

Equipment. Such STLs will be available for use by Lessee for any purpose,

including, but not limited to, the transmission of data.

(e) Power Increase. If Lessee so requests, Lessor will file an

amendment to its application for the Channels or a modification application with the

FCC seeking authority to increase the output power of the ITIS Channels to a higher

level requested by Lessee, provided that such higher level will not be reasonably

anticipated to cause harmful electrical interference to any other radio transmission

facility for which an application has previously been accepted by the FCC or

authorization granted by the FCC, and which is entitled to protection from such

interference under FCC rules. In the event that said authorization for power increase
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is obtained, Lessee, at its sole expense, shall provide and install appropriate

amplifiers and related equipment in order to effect said power increase and such

amplifiers and equipment shall thereupon become part of the Leased Equipment.

Lessee shall arrange for and pay for all costs, including legal and engineering fees
,

associated with said ~pplication and power increase.

7. FEES.

(a) Fee Schedule. Commencing on the date of execution of the

Agreement and continuing until commercial broadcasting begins, Lessee shall pay

to Lessor a monthly fee of One Dollar ($1). Upon the start of commercial

broadcasting and continuing thereafter throughout the Initial Term and any Renewal

Term ofthe Agreement, Lessee shall pay to Lessor as consideration for the Channels

provided to Lessee hereunder $0.015 cents per subscriber per month for each granted

channel in the ITFS Channel Group. Lessor agrees to cooperate with Lessee to

combine Lessor's receiver sites to gain, additional required time for educational

programming if feasible under FCC rules and regulations to minimize Lessee's

requirements for comband equipment at its receive sites.

(b) Right to Audit. Lessee and Lessor shall, while this Agreement is in

force, keep, maintain and preserve complete and accurate records and accounts,

including all invoices, correspondence, ledgers, financial and other records

pertaining to Lessee's and Lessor's charges hereunder, and such records and accounts

shall be available for inspection and audit at the respective offices of Lessee and
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Lessor at any time or times during the time service is being provided to Lessee

hereunder or within ninety (90) days thereafter, during reasonable business hours,

by Lessee or Lessor or their respective nominees. Notwithstanding the foregoing,

Lessee and Lessor shall be entitled to only one audit of each other's records and

accoun~ during any six-month interval. Lessee and Lessor shall provide each other

with five (5) business days' advance written notice to their intent to inspect said

records and accounts prior to being allowed to do so. Lessee and Lessor shall not

interfere with each other in the exercise of their respective rights of inspection and

audit set forth herein. The exercise in whole or in part at any time or times of the

right to audit records or accounts or of any rights herein granted or the acceptance

by Lessee or Lessor of any statement or remittance tendered by or on behalf of either

Lessee or Lessor shall be without prejudice to any rights or remedies of either of

them and shall not preclude Lessee or Lessor thereafter from disputing the accuracy

of any such statement or payment.

(c) Payment of Fees. Lessee shall arrange for and pay Lessor's legal,

engineering and related expenses actually incurred in prosecuting its application for

the authorizations and related documents.

8. ARBITRATION OF DISPUTE. In the event that Lessee and Lessor cannot

resolve any dispute arising under this Agreement, such dispute may be resolved pursuant to

arbitration pursuant to the procedures of the American Arbitration Association, and the decision of

the Arbitrator as provided for therein shall not in any way result in adefault hereunder unless the
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award of the Arbitrator is not complied with. All information obtained by Lessee or Lessor during

such disputes shall be maintained on a confidential basis.

The Lessee and Lessor shall each pick their own arbitrator. These two shall then pick

a third arbitrator. Each shall pay for their own selected arbitrator and shall share the cost of the third

arbitrator equally.

9. ITFS CHANNEL EOUIPMENT LEASE. Lessor shall lease from Lessee

all Leased Equipment. The terms of the lease agreement, to be entered into prior to commencing

construction shall include the following:

(a) Rent Lessor shall pay to Lessee the total amount of One dollar ($1)

per year for any use of the Leased Equipment, it being understood that Lessor's

provision of the air time at the rates provided in this Agreement is the major

consideration for Lessee's lease of the equipment to Lessor.

(b) Taxes. Lessee shall be required to pay all taxes and other charges

assessed against the Leased Equipment, without cost to or reimbursement by Lessor,

the Lessee shall be entitled to claim depreciation and investment tax credits

thereunder for income tax purposes.

(c) Maintenance and Operating Costs. Lessee shall be required to bear

all costs associated with maintaining, upgrading and operating the Leased

Equipment.

(d) Term. The term of the lease shall commence upon the date actual

construction begins and shall end upon the termination of this Agreement.
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10. CONTROL OVER PROGRAMMING. Lessee intends that only

programming of a sort which will not serve to place Lessor's reputation in the community in

jeopardy will be transmitted by Lessee on Lessor's channels. At the present time, it is believed that

this programming will be supplied by one or more programming networks, such as Home Box

Office, Showtime, th~ Movie Channel, ESPN, WTBS, Cable News Network, etc. The parties

recognize that difficulties inherent in specifying exact standards in this Paragraph, but believe that

good faith efforts on both sides can overcome whatever differences which may arise. Lessor shall

have the absolute right to deny Lessee the right to transmit on its leased Channels any program which

is obscene as defined by the laws of the United States or which would violate the rules and

regulations of the FCC or which in the sole opinion of Lessor is not acceptable to Lessor.

11. TERMINATION.

(a) Termination by Reason of No ITFS Channels within Twenty-Four

Months. This Agreement may be terminated at the option ofLessee upon thirty (30)

days written notice to Lessor in the event that the FCC has not granted an ITFS

authorization for the Channels to Lessor within twenty-four (24) months from the

date this Agreement is signed.

(b) Termination by Reason of Revocation of FCC Anthorization. If

Lessor's FCC authorization is ever terminated or revoked, this Agreement will

terminate. Should such termination occur, each party shall be entitled to retain all

equipment and materials purchased or furnished by such party. There shall be a final
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accounting of monies due under this Agreement, and when completed, there shall

be no further liability of one party to the other.

(c) Termination by Reason of Default and Nonperformance. At the

option of the non·defaulting party, this Agreement may be terminated upon the

material breach or default by the other party of its duties and obligations hereunder

if such breach or default shall continue without being cured for a period of thirty (30)

consecutive days after such party's receipt of notice thereoffrom the non-defaulting

party. Failure to make any payment required under Paragraph 7 hereof shall, if such

failure continues for a period of thirty (30) days after written notice thereof to

Lessee, constitute a material breach of this Agreement by Lessee and, in such event,

Lessor may elect to cancel and terminate this Agreement. In the event of termination

pursuant to this Subparagraph, such termination shall not affect or diminish the

rights of claims or remedies available in equity or at law to the non-defaulting party

arising by reason of such breach or default. Lessor shall use its best efforts to

maintain its license authorizatioins with the FCC. Lessee shall assist in maintaining

the license and filing appropriate licenses.

(d) Termination by Failure of Lessee's Business Plans. Prior to

starting actual construction of the Channels,· Lessee shall have the option to

terminate this Agreement by notifying Lessor, in writing, that circumstances exist

with reference to the transaction contemplated by this Agreement which would

interfere with Lessee's business plan. In the event of such termination, neither party
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shall have any further obligation to the other, except that Lessee shall reimburse

Lessor for any out-of-pocket expenses previously approved by Lessee and incurred

by Lessor.

(e) Early Termination by Lessee. Lessee may terminate this Agreement

at any time for any reason by providing Lessor with six (6) months prior written

notice. In such event, Lessor shall have rights to purchase leased equipment as

defined in Section 20. Lessor may terminate if FCC has not given approval within

2 years from date or ifLessee has not begun operations within 18 months after FCC

approves the Channels.

12. NOTICE. Any notice to be given by either party to the other party under any

provision of this Agreement shall be by hand delivery or by prepaid overnight express courier to the

respective party's signatory to this Agreement at the address of that party as provided in the first

paragraph of page 1 of this Agreement. Lessor or Lessee may change the address for notice by

sending such notice to the other party in accord with this paragraph.

13. SEVERABILITY. Should any court or agency, including the FCC,

determine that any provision of this Agreement is invalid, the remainder of the Agreement shall stay

in effect and the parties agree to use their best efforts to negotiate a replacement provision which

is valid.

14. VENUE AND INTERPRETATION. This Agreement shall be governed by,

and construed and enforced in accordance with the Communications Act of 1934, as amended, the

'rules and regulations of the FCC and the laws of the State ofFlorida.
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15. ENTIRE AGREEMENT. This Agreement constitutes the entire Agreement

between the parties and supersedes all prior oral or written provisions of any kind. The parties

further agree that this Agreement may only be modified by written agreement signed by both parties.

16. ASSIGNMENT. Lessor or Lessee may not assign, transfer, sell, dispose of

or otherwise alienate or encumber their rights or obligations under this Agreement without the prior

written consent of the other, which consent shall not be unreasonably withheld.

17. INDEMNIFICATION.

(a) Lessee. Lessee agrees, to the fullest extent permitted by law, to hold

Lessor harmless and to indemnify and defend Lessor for all claims, demands, causes

ofaction, loss, andjudgments, including attorneys' fees (herein collectively "claims")

arising out of this Agreement, unless such claim arose out of a negligent act or

omission of Lessor.

(b) Lessor. Lessor shall pay any and all costs and expenses, including

attorneys fees, resulting from Lessor's breach of this Agreement or from any

negligence, omission or wrongful act by Lessor, its agents or employees.

18. COOPERATION. Lessor and Lessee each warrant to each other that it will

take no action that will unreasonably interfere, threaten or frustrate the other's purposes or business

activities; Lessor and Lessee agree to keep the other informed and to coordinate with the other any

of its activities that may have such effect on the other.

19. PURCHASE OPTION. At the end of the Initial Term or upon early

termination of this Agreement by Lessee, Lessor shall have the right to purchase the Leased
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Equipment used exclusively for Lessor's ITFS operation for the sum of One Dollar ($1). Upon

payment of said sum, title to such of the Leased Equipment owned by Lessee shall, at Lessor's

option, transfer to Lessor and the Leased Equipment shall become the property of Lessor. Lessee

shall also use its best efforts and execute such leases or assignments as reasonably necessary to

provide for Lessor's continued use of the transmitter site. In order to facilitate Lessor's rights under

this Section, Lessee agrees to keep the Leased Equipment free and clear of all liens and

encumbrances and shall promptly give Lessor notice of the creation or assertion by any person or

entity of such lien or encumbrance. Lessee also hereby grants to Lessor a security interest in and

lien upon the Leased Equipment.

Upon early tennination of this Agreement by Lessor, Lessor shall have the right to

purchase the Leased Equipment used exclusively for Lessor's ITFS operation, at its depreciated

valued at the time of such tennination. That equipment shall consist of: those transmitters,

down-converters, power supply, STL equipment, cable, connectors, fittings and hardware, and any

other equipment used through this lease for the sole and exclusive use for Lessor's signal

transmission., transport, delivery and reception. Any equipment which is used in a shared fashion

(such as transmit antenna, decoders, combiners) in providing signals other than Lessor's signals is

excluded from this option to purchase. The intent of this purchase option is to provide Lessor with

the capability to continue to perfonn on Lessor's ITFS license.

20. OBLIGAnON TO TRANSMIT. Nothing in this Agreement shall be

construed to obligate or create a duty on the part of Lessee to actually transmit any minimum

number of hours of programming during the Lessee's Time.
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21. LEASED EQUIPMENT. Lessee shall supply, at its sole cost and expense,

sufficient personnel to operate and maintain the Leased Equipment. Such personnel shall, at all

times, be under the supervision of Lessee but subject to control of Lessor. Said personnel shall

insure that the Leased Equipment shall, at all times, meet the technical operating requirements of

the Rules of the FCC. Such operations and maintenance activities shall be undertaken at such times

as are consistent with the operating requirements of Lessee's business. Lessor shall have overall

responsibility for access to transmission facilities during normal business hours and at other times

upon twenty-four (24) hours prior notice.

22. START DATE. For purposes of this Agreement, the Start Date shall be the

date which authorization from the FCC for the ITFS Channels is granted.

23. CQNDmQNS PRECEDENT. All ofthe rights and obligations hereunder

shall be subject to the following conditions which conditions may be waived in writing by the

non-defaulting party.

(a) Material Documents. Lessor will have made available to Lessee for

inspection all of the material documents and contracts to which Lessor is a party

which in any way affects the Channels.

(b) FCC Application. Lessor, to the extent required by the FCC with the

assistance of Lessee as herein set forth, shall have applied to the FCC for a license

to operate the ITFS Channel facilities as described herein.
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(c) Final Order. The FCC shall have issued a Final Order granting

Lessor the license to operate the Channels in accordance with the terms of this

Agreement.

(d) Construction. The Channels shall have been constructed and

licensed in accordance with the term of this Agreement.

24. AGREEMENT TO DEFEND. Lessee agrees to defend any suit or

proceeding brought against Lessor based on a claim that any device made by Lessor, designed and

furnished hereunder constitutes an infringement of any existing United States patent, provided

Lessee is notified promptly in writing and is give complete authority and information required for

the defense ofsame; and Lessee shall pay all damages and costs awarded therein against Lessor, but

shall not be responsible for any cost, expense incurred or settlement made by Lessor without

Lessee's prior written consent. In the event any devise furnished hereunder is, in Lessee's or Lessor's

opinion, likely to or does become the subject of a claim for patent infringement, Lessee shall at its

own expense procure for Lessor the right to continue using said device or modify it to become

non-infringing; but in the event use of such deyice is prevented by injunction and Lessee fails to

modify or otherwise procure for Lessor the right to continue using it, Lessee will remove such

device and shall substitute thereof other non-infringing, FCC approved equipment.

25. USE OF COMPRESSION TECHNOLOGY. In the event Lessee seeks to

utilize bandwidth compression or other technologies to make possible the simultaneous transmission

of more than one video program on any of the ITFS Channels, Lessee shall provide notice to Lessor

describing in detail the technical changes to be made to the Transmission Facilities and receive sites
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and proposing an amendment to this Agreement to authorize the use of such technologies, Lessor

shall consent to the use of such technologies and execute an appropriate amendment to this

Agreement if Lessor is reasonably satisfied that: (a) the proposal is consistent with FCC Rules and

Policies and the Lessor's authorization for the station; (b) the changes to the Transmission Facilities

will be made in a manner that will not disrupt Lessor's ITFS programming operations and will not

result in noticeable degradation in transmission quality or in other technical problems; (c) additions

or changes to the Transmission Facilities, including all digital encoding equipment necessary for

Lessor's ITFS transmissions, will be provided or made at Lessee's expense; (d) any new or modified

receive site equipment necessary to permit all ofLessor's receive sites to continue to receive Lessor's

ITIS programming will be provided by Lessee at no cost to Lessor or to such receive sites, and

future receive sites will be able to acquire such equipment at reasonable cost; (e) Lessor will have

the choice to use up to 25% of the expanded capacity of the ITFS Channels for ITFS use, such

choice to be subject to modification on one (1) year's notice to Lessee,

26. SPECIAL CONDITIONS. Notwithstanding any other provisions of this

Agreement to the contrary, Lessee agrees to provide such support to Lessor at is reasonably

necessary to assist Lessor in providing a minimum number of hours per week of qualified

educational programming as required by the FCC on Lessor's channels.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement this

20th day of July, 1994.

LESSOR:

LAKE CITY COMMUNITY COLLEGE,

LESSEE:

HEARTLAND WIRELESS
COMMUNICATIONS, INC.

BY:_-,-:-:,--1I'---':'-:'7'--"","=--:1'''''::_~' -.~i-,-,~",-,-·.'-, -, y''':' - '­

MUriel Kay Heimer
President

-) -
By:.' Jc:'-'.-, ,( f-

David Webb
President
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IIlS LIASK AGREXMENI
•

-- IBIS IIlS LEASK AGRBEMEN'r (the "Agreement"), is made as

of this dayOf~ by and between Sacred Hearts

Academy, a Hawaii non-profit corporation ("Lessor"), and

Hawaiian Broadcasting Investors 1, Limited Partnership, a Hawaii

limited partnership ("Hawaiian Broadcasting") .

W I I HilS SKI II:

WHEREAS, Lessor has a substantial continuing education

mission to serve students off campus and desires to distribute

instructional, public service and research programming to

classrooms, industrial sites, other educational institutions

remote sites of Lessor located throughout the Honolulu

metropolitan area; and

WHEREAS, Lessor desires to file with the Federal

••t
i
and

Communications Commission ("FCC") an application for the

authorization to operate Instructional Television Fixed SerVice

channels A-1, A-2, A-3 and A-4 at Palehua Ridge, Honolulu, Hawaii

and desires-to lease the excess transmission capacity thereon;

and ....
WHEREAS, pursuant to the terms and subject to the

conditi~hareot, Hawaiian Broadcasting desires to assist Lessor

in filing the necessary applications and filings in order that

Lessor might obtain the Authorization (as hereinafter defined)

for the Channels (as hereinafter defined) and thereafter make

available to Hawaiian Broadcasting the excess transmission
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2

capacity ~hereon, subject to Lessor's rights under the Recapture
•

Rules (as hereinafter defined);

NOW, THEREFORE, in consideration of the premises and of

the mutual promises, undertakings, covenants and agreements set

forth herein, the parties hereto do hereby agree as follows:

ARTICLE 1 - DEFINITIONS

1.1 Definition.. Whenever used in this Agreement or the

Recitals above or any Exhibit hereto, unless something in the

subject or context is inconsistent therewith, the following words

and terms shall have the respective meanings ascribed to them, as
!"

follows: i

(a) "Application" shall have the meaning ascribed

thereto in Section 3.1(a).

(b) "Authorization" means the authorization. permit

and license issued by the FCC for the operation of an ITFS, MMDS

or MDS channel. as the case may be.

(e) "Channels" means the ITFS channels A-1 (2500-2506

MHz), A-2 (2512-2518 MHz). A-3 (2524-2530 MHz) and A-4 (2536-2542

MHz) to be operated in the Metropolitan Area.

(4) "Commencement Date" means the date on which

Hawaiian Broadcasting uses the transmission capacity on the
..--:-. -:,.

Channels for the provision of its Wireless Cable Service.

(e) "Confidential Information" shall mean any

confidential or secret information or data that ia of value to

the party disclosing such information. including, but not limited

to, confidential or secret (i) scientific or technical informa-
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tion; (ii) information relative to the current or proposed

business~ ~ales and marketing plans of the party disclosing such,
information and financial information related thereto; (iii)

drawings, designs, computer programs and software devices; (iv)

costs and pricing information; and Cv) identification of

personnel or other possible resources for possible use in the

business.of the party disclosing such information; provided,

however, that the term 'Confidential Information" shall not

include any information that CA) is now or subsequently enters

the public domain through means other than direct or indirect ,
I

disclosure by any party hereto in violation of the terms of t~is
i

Agreement, CBI is already in the possession of the party

receiving such information free of any obligation of confidence

to any other party, or (C) is lawfully communicated to the party

receiving the information by a third Person, free of any

confidential obligation, subsequent to the time of communication

thereof by, through or on behalf of the other party hereto. ,

(f) "Damages" means all claims, demands, causes of

action, losses, investigations, proceedings, damages, penalties,

fines, eXPenses and judgements, including, but not limited to,

reasonable attorneys' fees and disbursements.

~(g) "Effective Date" shall mean the date of this

Agreement.

(h) "Fair Market Value" shall mean, in each case, such

fair market value as is determined by the mutual agreement of

Hawaiian Broadcasting and Lessor; provided, however, that if the
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parties are unable to agree on the fair market value, then the
~.,

fair market value shall be determined by arbitration pursuant' to

the terms of Section 13.2 hereof.

(1). "Final Order" means an action by the FCC or other

regulatory authority having jurisdiction (i) which action cannot

be reversed, stayed, enjoined, set aside, annulled or suspended,

and (ii) with respect to which action no timely request for stay,

motion or petition for reconsideration or rehearing, application

or request for review, or notice of appeal or other judicial

petition for review is pending, and (iii) as to which the timr

for filing any such request, motion, petition, application, i

appeal or notice, and for the entry of orders staying,

reconsidering, or reviewing on the FCC's or such other regulatory

authority's own motion has expired.

(j) "Initial Term" has the meaning set forth in

Se·ction 2.1.

(k) "Instructional Programming" means instructional

and public programming which qualifies as ITFS programming as

prescribed in Section 4.9316(a), (b) and (c) or the FCC rules and
..-

.~

regulatiolUl (47 C.P.R. S 74.931 (a), (b) and (c) (1991».

(1) "ITPS· means Instructional Television Fixed

Service as designated by Subpart I of Part 74 of the FCC's

rules.

(a) ·Joint Equipment· shall mean the tra1Ulmis8ion

equipment installed at the Tower Site to be jointly used by those

certain ITFS, MHOS and MOS licensees from whOlll Hawaiian
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Broadcasting leases transmission capacity for use in connection
~

""
with its Wireless Telecommunications Service.

(n) "Leased Capacity" has the meaning set forth in

Section 6.2,

(0) "Leased Equipment" has the meaning set forth in

Section 4,3.

(p) "Lessor Equipment" shall mean the equipment listed

on Exhibit 1 which is to be used in connection with the Channels

at the Tower Site.

mortgage,

(q) "Lien" means, with respect to any asset, any l
lien, pledge, charge, security interest, restricti&n or

encumbrance of any kind, whether statutory or otherwise, in

respect of such asset.

(r) "MOS" means the Multipoint Distribution Service as

designated by Subpart K of Part 21 of the FCC's rules.

(a) "MMDS" means the Multichannel Multipoint

Distribution Services as designated by Subpart K of Part 21 of

the FCC's rules.

(t) "Metropolitan Area" means the Honolulu, Hawaii

area to which Hawaiian Broadcasting may provide Wireless

Telecommunications Services from the Tower Site.
-,~

(u) "Permitted Lender" means any commercial bank or

trust company or any other Person having a net worth of not less

than

(v) "Permitted Liens" means any Lien for current taxes

not yet due.
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(w)
~~

Section 6.1.

"Primary Time" has the meaning set forth in

(x) "Ready Recapture Time" has the meaning set forth

in Section 6.1.

(y) "Recapture Rules' means the FCC's rules governing

the Primary Time and Ready Recapture Time and the rights and

obligations of the parties hereunder with respect thereto (117

C.F.R. § 74.93l(e) (2) (1991»).

(z) "Renewal Term" shall have the meaning ascribed

thereto in Section 2.2. ,

~
(aa) "Rent" shall have the meaning ascribed theretoiin

Section 8.1.

(ab) "Term" means the Initial Term together with any

subsequent Renewal Term or Renewal Terms, as provided herein.

(ac) "Tower Site' shall mean the tower site located on

the Palehua Ridge or such other location designated by Hawaiian
•

Broadcasting at which the ITFS, HMOS and MOS channels made

available to Hawaiian Broadcasting for use with respect to the

Wireless Telecommunications Services are co-located .....
(&4) "Wireless Cable Service" means the provision of

.- .~~-_.

subscription_ video and/or entertainment and additional
.....-:--

programming services and services ancillary thereto in the

Metropolitan Area through the use of, among others, ITFS, MMDS

and MOB channel••

Ca.) "Wireless Telecommunications Service" means any

telecommunications service that is permitted under FCC rules and
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regulatio~ to be provided on or by means of the transmission
"'-

capacit~9n an ITFS, MMDS or MDS channel, including, but not

limited to, Wireless Cable Services.

l.~ Adgitional Term4. The definitions in Section 1.1 shall

apply equally to both the singular and plural forms of the terms

defined. Whenever the context may require, any pronoun shall

include the corresponding masculine, feminine and neuter forms.

The words "include," "includes" and "including" shall be deemed

to be followed by the phrase "without limitation." All

references to "party" and "parties" shall be deemed reference$ to
r­

the parties to this Agreement unless the context shall otherw~e

require. All references to Sections and Paragraphs shall be

deemed references to Sections and Paragraphs of this Agreement,

unless the context shall otherwise require. All references

herein to Exhibits shall be deemed to be references to the

Exhibit(s) attached to this Agreement.

ARTICLB 2 - TERN

2.2 BlAlDl Tim. wishes to

extend the term of this Agreement beyond the Initial Term or any

subsequent term (any such renewal of the rnitia1 Term or any term
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sUbsequ;r~thereto a "Renewal Term"), Hawaiian Broadcasting shall

so notif¥_Lessor in writing no later than one hundred twenty

(120) days prior to the expiration of the Initial Term or any

Renewal Term. Thereafter, for a period Of~, Lessor shall

negotiate~~~ithHawaiian Broadcasting

and Hawaiian Broadcasting shall negotiate in good faith with

Lessor the terms and conditions on which the Term or any Renewal

Term, as the case may be, shall be renewed; provided, however,

that in the event the FCC rules and regulations are amended to

permit the automatic renewal or extension of agreements for tbe
r

utilization of transmission capacity on ITFS channels, which ~he

parties hereby acknowledge and agree is an express condition to

this proviso, then upon the expiration of the Initial Term the

~~~aB~~"~~.~~~~~t."wc<'0<~'~~~~$~t~.~~~i!~~~~~4~'1":..~A7~~2Si$:","1if~

•~n"*f(oile~~1El':e~';~,'~j.tWsl'¢hj.'\1'lZfil'l1f...and provided, further that if
. ",' 'f.m<$r,~..§~i'i'~j,o~"''$'iJ~~~i'{\~ji.'t~#;ZJl2k~gi0'5;)~''m" .r~?' '-~ ,

"l'liil'>.!Y"""""i0.~Tri_~~~;;~~.",-="",,,r~-,,~,",..,,,,,,." ·'<""IE",'

a subsequent automatic renewal term also is permitted under the

FCC rules ~d regulations in force and effect as of the date on-- - ",

which a second automatic Renewal Term would commence, which the
~..-

parties ~~~ acknowledge and agree is an express condition to

this further proviso, then, upon the expiration of the initial

automatic Renewal Term, the term shall renew for a second Renewal

Term of the same duration upon the giving of notice to Lessor by

Hawaiian Broadcasting no later than one hundred eighty (180) days

prior to the expiration of the first automatic Renewal Term.
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#':. ....

3.1 Application tor Authorization.

consent thereto by Hawaiian Broadcasting, which consent shap not

be unreasonably withheld. Lessor shall take any and all actions

with respect to the Application as Hawaiian Broadcasting may

reasonably r~que.t and shall file and diligently prosecute any
...-

additio~~leading., motions, filing or applications with

respect thereto as Hawaiian Broadcasting may prepare subject to
.~-

the review and approval of Lessor, which review shall be promptly

undertaken and which approval shall not be unreasonably withheld.

(a) Nothing contained herein shall obligate Hawaiian

Broadcasting to take any action with respect to the Application

in order to obtain the grant thereof for Lessor .. including, but
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not li~~ to, the making of any payments to the FCC or to any

third PeFson in order to acquire the Authorization for the

Channels or to settle any competing applications for the

Authorization for the Channels filed by a third Person, if

Hawaiian Broadcasting determines in its good faith reasonable

business judgment that any such payments would result in, or is

reasonably likely to result in, an adverse effect on the

development or provision of, or its ability to develop or

provide, Wireless Telecommunications Services in the Metropolitan

Area.

3.2 point-to-Point Link.

.
I. r
iIf at any time during the Term

Lessor determines with the approval of Hawaiian Broadcasting,

which approval shall not be unreasonably delayed or withheld,

that it is necessary to construct point-to-point studio· to-

transmitter links in order to permit Lessor to deliver

Instructional Programming from Lessor's studio to the Tower' Site,

Hawaiian Broadcasting shall prepare, subject to the review and

approval of Lessor, which review shall not be unreasonably

delayed and· which approval shall not be unreasonably withheld,
---

the neces.-ry applications therefore, and thereafter Lessor shall

file an~ligentlypursue such applications with the FCC.

3.3 !M-rdment. apd Additiopal riling. 'pd Cgp'ept••

Ca) Lessor shall use its best efforts to cause the FCC

to modify the Authorization for the Channels as may be reasonably

requested from time to time by Hawaiian Broadcasting, to the

extent that it is not inconsistent with the rules and regulations
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of the l~ or with the policies, procedures and best interests of

Lessor,-including, by way of example and not of limitation,

filing any applications or filings with the FCC that are

necessary or desirable to re-locate the transmission point of any

of the Channels, to increase the output power on the Channels to

the extent permitted by the FCC's rules and regulations, as those

rules and regulations may be amended from time to time, and to

otherwise modify the Authorization for the Channels in a manner

that would assist Hawaiian Broadcasting in the provision of its

Wireless Telecommunications Services.
.
Ir

(b) Hawaiian Broadcasting shall prepare, subject tJ

the review and approval of Lessor, which review shall not be

unreasonably delayed and which approval shall not be unreasonably

withheld, and Lessor shall file, and thereafter diligently

prosecute, such pleadings, motions and other filings as may be

requested by Hawaiian Broadcasting with such federal and/or,~tate

regulatory agencies or courts in order to implement the

transactions contemplated by this Agreement and to otherwise

assist Hawai~an Broadcasting in developing its Wireless.--
Teleco~ationa Services in the Metropolitan Area, including,

but not ~ed to, the development and operation of a

telecommunications system that provides such services through the

use of digital transmission or compression technology.

3.4 Rlcliy. Sit... Following the grant of the

Authorization for the Channels, Lessor shall maintain, and

Hawaiian Broadcasting shall assist Lessor in maintaining, with
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the FCC~~urrent and complete listing of all of its authorized

receive-sites for the Channels.

3.5 fUrther Action. Throughout the Term, Lessor shall use

its best efforts to obtain and maintain in force all licenses,

permits and authorizations required or desired in connection with

Hawaiian Broadcasting's use of the Channels. Subject to the

prior approval of Lessor, which approval shall not be

unreasonably withheld or delayed, Lessor shall file such protests

or petitions to deny other applications for licenses as may be
.

reasonably requested by Hawaiian Broadcasting, and, if reques~d

by Hawaiian Broadcasting, and to the extent so requested, LesJor

shall use its best efforts to prevent any unauthorized individual

or entity from receiving the signals transmitted on the Channels.

3.6 Engineering Plan" All engineering plans required to

be submitted with any application or filing contemplated hereby,

including, but not limited to, the Application, shall be prepared

by Hawaiian Broadcasting with the consent of Lessor, which

consent shall not be unreasonably withheld or delayed.

3.7 S.,t Iffortl. Both parties hereto shall use their best--
efforts t~4iligently prepare, file and prosecute before the FCC

all peti~~, waivers, construction applications, amendments and

other related documents necessary to secure FCC approval of all

aspects of this Agreement. Hawaiian Broadcasting shall assist in

the preparation and prosecution of such applications. NOtwith­

standing anything in this Agreement to the contrary, it is under­

stood that no applications, requests or filings-required by this
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Agreement shall be filed unless both parties hereto have reviewed.,.--
said filing and consented to its submission, such consent no~ to

be unreasonably withheld or delayed.

3.8 Application COlt.. The reasonable costs of the

preparation of the applications and amendments referred to in

this Article 3, including, but not limited to, (a) all legal and

engineering costs and filing fees therefor and (b) with respect

to the review thereof by Lessor's outside counsel, shall be paid

by Hawaiian Broadcasting.

ARTICLB 4 - PACILITIBS i
t

4.1 Con.tryction of Tranamis.ion taclllti... Followingithe

grant of the Authorization for the Channels, Hawaiian

Broadcasting shall commence the construction of the t~ansmission

facilities for the Channels and the installation of the Leased

Equipment and shall complete the construction and installation

thereof no later than thirty (30) days prior to the construction

deadline set forth in the Authorization or any extension thereof.

4.~ COQItrgctiop of 'XL llciliti... Promptly following the

grant of all necessary FCC and other federal and state consents
.<-

and approval. to construct the studio-to-transaitter facilities
',,;;' "

for which Lessor has filed an application pursuant to Section 3.1
~...;

hereof, Hawaiian Broadcasting shall acquire aod install, or cause

to be installed, the necessary equipment therefor.

4.3 Qwp.r'h!R of r.gilici... Hawaiian Brcadea.ting shall

own all the transmission and reception faeilitie. and equipment

described in Sections 4.1 and 4.2, all improvement. thereto,
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includ~g. but not limited to the Lessor Equipment and the Joint

Equipment. Any equipment so installed in said construction,

which equipment shall consist of both Lessor Equipment and Joint

Equipment, shall be leased to Lessor pursuant to Article 5 hereof

(the Lessor Equipment and the Joint Equipment hereinafter

referred to as the "Leased Equipment'). Lessor shall supervise

the installation of the Leased Equipment. Subject to the provi­

sions of Sections 5.6, 12.3 and 12.4, Hawaiian Broadcasting shall

retain title to the Leased Equipment.

ARTICLE 5 - EQUIPMENT LEASK

5.1 Ch'nn.1 Transmi••lOA Equipment L•••••

.
Ir

FolloWing th~

construction of the transmission facilities for the Channels and

during the remainder of the Term, Lessor shall lease from

Hawaiian Broadcasting, and Hawaiian Broadcasting shall lease to

Lessor, the Leased Equipment pursuant to the terms and subject to

the conditions set forth in this Article 5.

5.2 ~. The Lessor shall pay to Hawaiian Broadcasting

per year for the use of the Leased Equipment, it being

understood that Lelsor's provision of the excess transmission
..-

capacity.!t_the rates provided in this Agreement is full con-

siderati~~rHawaiian Broadcasting's lease of equipment to

Lessor.

5.3 Tax". Hawaiian Broadcasting shall be required to pay

all taxes and other charges assessed against the Leased Equip­

ment, and shall be entitled to claim depreciation and all tax

credits hereunder for income tax purposes.
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5;,,4 _ Maintenance and Operating Co.t.. Hawaiian Broadcasting

shall be required to bear all costs associated with maintaining

and operating the Leased Equipment and shall replace the Leased

Equipment during the Term, if necessary, to keep it in working

order.

5.5 Lea,. Term. The term of the lease shall commence when

Hawaiian Broadcasting completes installation of transmission

facilities for the Channels at the Tower Site, and shall end upon

the earlier (al the expiration or termination of the Term or (b)

the creation or attempted creation by Lessor of any Lien on ~he
~

Leased Equipment or the Authorization for the Channels. ,

5.6 Repo•••••ion of Equipment. Except as otherwise

provided in Sections 12.3 and 12.4 hereof, upon the expiration or

termination of this Agreement (either at the scheduled

termination date or otherwise), Hawaiian Broadcasting shall be

entitled to remove the Leased Equipment and, if necessary, ~o

enter into Lessor's premises during normal business hours for the

purpose of doing same; provided, however, that in those cases

where Hawaiian Broadcasting shall be permitted to remove the

--Leased Equipment, Lessor shall have the right, exercisable after
-~.~.

rec~iving ~tice that Hawaiian Broadcasting will terminate this
~-

Agreement, to purchase the Leased Equipment from Hawaiian

Broadcasting at a cash price equal to its Fair Market Value at

the time of Lessor's purchase.

5.7 Bi.k of Lo'" Lessor shall have no responsibility for

the loss or damage of the Leased Equipment, provided, however,
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that ~sor shall be liable for the time and materials required

to restore the Leased Equipment to its previous condition or'to

replace any of the Leased Equipment if such loss or damage is

caused by any intentional or negligent act or omission of Lessor,

its agents, affiliates, representatives or invitees.

5.8 Digital Transmi••ion and Reception lquipment. If at

any time Hawaiian Broadcasting begins using digital transmission

or compression equipment to provide its Wireless Cable Services

on the Channels or any other transmission technology which

permits Hawaiian Broadcasting to maximize the transmission

capacity on the Channels, Hawaiian Broadcasting shall make

,

~
i

available to Lessor the necessary encoding equipment at the Tower

Site at no additional cost to Lessor either as part of the Lessor

Equipment or the Joint Equipment. At such time Hawaiian

Broadcasting shall also make available and install, at no cost to

Lessor, one decoder for each~~ Lessor receive site'being

served by the Channels at the time Hawaiian Broadcasting

implements the use of the digital compression or transmission

technology,QD the Channels. Thereafter, Hawaiian Broadcasting
...-

shall ~available to Lessor, at cost, one signal decoder for

each baQI,~ Lessor receive site that i. subsequently added by

Lessor. Lessor shall install and use any decoders made available

by Hawaiian Broadcasting, or permit such decoders to be installed

and used, only at Lessor's receive site••
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ARTICLB 6 - USB OF THE ITPS CHANNELS

6~ Lessor'. Reserved Time. During the first twenty-four

(24) month period beginning on the Commencement Date, Lessor

hereby reserves twelve (12) hours per week of transmission time

per Channel, and, during the remainder of the Term, Lessor

reserves twenty (20) hours per week of transmission time per

Channel (such initial twelve (12) hours per Channel per week and

the subsequent twenty (20) hours per Channel per week the

"Primary Time"). The Primary Time shall be used by Lessor for
.

the sole purpose of transmitting Instructional Programming .. ~

Subject to the terms of Section 6.1(b), Lessor also reserves ~he

right, in accordance with the FCC rules, to recapture an

additional twenty.(20) hours per week of transmission time on

each of the Channels ("Ready Recapture Time") for the purpose of

transmitting additional Instructional Programming. To the

greatest extent permitted under the rules and regulations of the

FCC at the time, Hawaiian Broadcasting shall be permitted to

consolidate. the transmission of the Lessor's Instructional

Programming_on as few channels as the state-of-the-art technology--
may pe~_ (~, by channel mapping or channel loading).

_: Ca) Subject to the right of Lessor to amend its

programming schedule under Section 6.3, at least thirty (30) days

before commencement by Hawaiian Broadcasting of its Wireless

Cable Service on the Channels, Hawaiian Broadcasting and Lessor

shall agree in writing on the scheduling of Primary Time so as to

satisfy Lessor'. programming needs for its Instructional
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Programmin~. Hawaiian Broadcasting and Lessor agree that,

subject to the FCC's rules and regulations, the Primary Time'

shall be scheduled in order to minimize any adverse effect on

Hawaiian Broadcasting's use of the transmission capacity on the

Channels. Lessor agrees that it shall commence its Primary Time

programming on or before the Commencement Date.

(b) Lessor shall have the right to exercise its rights

with respect to the Ready Recapture Time by delivering written

notice to Hawaiian Broadcasting thereof no later than twelve (12)

months prior to the date on which Lessor desires to begin tr~s­

~

mitting Instructional Programming during the Ready Recapture i

Time. Promptly following the delivery of such notice, but in a~y

event no later than forty-five (45) days prior to the date on

which Lessor is to begin transmitting Instructional Programming

during the Ready Recapture Time and subject to the right of

Lessor to amend its programming under Section 6.3, Hawaiian,

Broadcasting and Lessor shall agree in writing on the scheduling

of the Instructional Programming during the Ready Recapture Time.

Hawaiian Broadcasting and Lessor agree that, subject to the FCC's

rules andlregulations, the Ready Acceptance Time shall be
~-

allocated on the available transmission capacity for the Channels

in order to minimize any adverse effect on Hawaiian

Broadcasting's use of the transmission capacity on the Channels.

(0) Lessor and Hawaiian Broadcasting shall wo~k

together using their best efforts to cooperate in the compatible

development and growth of Lessor's Instructional Programming and
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Hawaii~~roadcasting'sWireless Telecommunications Service in

the Me i:-ropo I i tan Area.

(d) Lessor agrees to maintain at all times a schedule

of Instructional Programming which is sufficient to comply with

all pertinent FCC rules and regulations governing the use of t~e

Channels.

(e) In the.event the FCC amends its rules and regula-

tions in order to require that additional programming time be

allotted to the Primary Time or the Ready Recapture Time or to

eliminate the requirement that Lessor retain Ready Recaptur~~

Time, Hawaiian Broadcasting and Lessor agree to negotiate in ~OOd

faith the terms and conditions of an amendment to this Agreement

in order to reflect the allocation of additional transmission

capacity on the Channels to the Primary Time or the Ready

Recapture Time or the availability of additional transmission

capacity for use by Hawaiian Broadcasting in the provision of its

Wireless Telecommunications Service. Any such amendment to this

Agreement shall reflect and preserve the benefit of the bargains

of the p~rties reflected herein.
~

6.a~L•••td Traptpd••iop Capacity. Lessor hereby leases to

Hawaii~r~adcastingall of the transmission capacity on the

Channels (including the subcarriers and vertical blanking

intervals of the Channels) other than the transmission capacity

required for the Primary Time (the "Leased Capacity") and subject

to Lessor's right to recapture such transmission capacity as is
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requir~ ~or the Ready Recapture Time pursuant to the terms of,
Sectio~6.1(b) hereof.

6.3 Scheduling. Lessor shall give Hawaiian Broadcasting at

least ninety (90) days' prior written notice of any changes in

scheduling affecting the Leased Capacity. During the ninety

(90) -day period, Lessor and Hawaiian Broadcasting shall negotiate

in good faith to determine a programming schedule for Lessor

which shall accomplish its educational objectives while

minimizing the disruption to Hawaiian Broadcasting's Wireless
,

Cable Service. Hawaiian Broadcasting, by mutual agreement wi~h

Lessor, may incorporate certain of the Lessor's Instructional'

Programming into its overall Wireless Cable Services. Any of

Lessor's Instructional Programming shall be offered unscrambled

and without additional charge to the subscribers to the Wireless

Cable Service.

6.4 Control Oyer Programming. Hawaiian Broadcasting shall

have the responsibility for the origination and transmission of

programming. material transmitted on the Leased Capacity.

Hawaiian Broadcasting shall not transmit on the Channels any
~

programm~g that (a) is obscene as defined by the laws of the

United states or the State of Hawaii, (b) would violate the rules

of the FCC, (c) is rated ·X·, or would be so rated, by the Motion

Picture Association of America, or (d) is rated ·Objectionable"

by the U.S. Catholic Conference. Lessor agrees that Hawaiian

Broadcasting may transmit over the Channels any or all of the

program services listed on Exhibit 2. In the event that Hawailar.
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Broadc~ting intends to transmit over the Channels any program

service-not listed on Exhibit 2, Hawaiian Broadcasting shall

notify Lessor of such programming no later than 30 days prior to

the scheduled airtime of such programming.

6.5 Non-Obligation to Transmit. Nothing in this Agreement

shall be construed to obligate or create a duty on the part of

Hawaiian Broadcasting to actually transmit any minimum number of

hours of programming on the Leased Capacity.

6.5 Primary Time and Readv Recapture Time. The Lessor

shall be solely responsible for the origination of any

Instructional Programming transmitted by Lessor during the

Primary Time and the Ready Recapture Time. Except as otherwise

provided in Sections 4.2 and 7.1, Lessor shall also be

responsible for all costs associated with originating and

delivering Instructional Programming to be transmitted by Lessor

to the transmission point.

6.7 permitted Service. and Tranrm1 •• iou Technology.

(a) Subject to the FCC rules and regulations then in

effect ~ subject to the terms and conditions provided herein,

Hawaiia~.~.dcastingshall have the exclusive right to use the

Leased ~~ty and shall be permitted to use the Leased Capacity

for the provision of any Wireless Telecommunications Services

permitted under FCC rules and regulations then in effect;

provided, however, at no time shall Hawaiian Broadcasting be

permitted to use the transmission capacity on the Channels in a

manner which would cause undue interference with Lessor's



• Exhibit I, Page 26

22

trans~sgion of Instructional Programming to Lessor's receiver

sites.-

(b) Lessor and Hawaiian Broadcasting agree that,

subject to the satisfaction by Hawaiian Broadcasting of its

obligations under Section 5.8 hereof and the applicable FCC rules

and regulations then in effect, Hawaiian Broadcasting shall be

permitted to implement state-of-the-art transmission technology

with respect to the provision of Wireless Telecommunications

Services on the Channels, including, but not limited to, digital

compression or transmission technology if and when available~

6.8 Addrs88ability. To the extent that Hawaiian r

Broadcasting has the ability to address Lessor's receive sites

individually and for specific programs, it will make that

capability available to Lessor, provided that Lessor gives

Hawaiian Broadcasting at least two (2) weeks' notice of its

specific addressability needs for any particular time period.

6.9 In,tructiopal Programmipg Development and Marketing.

Lessor shall not distribute programming to any Person other than

to LessjLr'~ receive site through the use of Hawaiian

Broadc"'~ng-suppliedreceive equipment without the consent of

Hawaii~Broadcasting, which consent shall not be unreasonably

withheld. Lessor and Hawaiian Broadcasting agree to negotiate in

good faith towards an agreement contemplating the joint develop­

ment and marketing of Instructional Programming as part of the

Wireless Cable Service in the Metropolitan Area. Should Lessor

at any time determine to grant any Person not under common
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control~~~ownershipwith Lessor the right to distribute Lessor's

educational video programming in the Metropolitan Area and

Hawaiian Broadcasting has the capability to provide such

distribution, Lessor shall grant Hawaiian Broadcasting the option

to negotiate for that or similar non-exclusive distribution

rights.

6.10 FCC Compliance. Hawaiian Broadcasting shall use its

reasonable efforts to cooperate with any written request by the

FCC to Hawaiian Broadcasting or Lessor to inspect the facilities,

equipment and records of the Channels at the Tower Site for •r
compliance with the rules and regulations promulgated by the ~c,

and Hawaiian Broadcasting further agrees to take all necessary

actions to comply with the results of such inspection by the 'cc.

6.11 Supplemental Information. Hawaiian Broadcasting

agrees to cooperate with Lessor in promptly responding to any

request by the FCC or any other state or federal regulatory.

agency having jurisdiction over the Channels for information

concerning the operations of the Channels or the financial

condition of .the entity operating the Channels. If requested by

any part~reto, the other party agrees to cooperate in either

(a) oPPO~9_.the disclosure of any information determined by

disclosing party to be Confidential Information and not subject

to disclosure under applicable law or (b) if the disclosure of

such Confidential Information is required by law, requesting the

confidential treatment thereof by the state or federal regulatory

agency. The costs and expenses of such opposition or request E~~
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confid~tlal treatment shall be born by the party opposing such

disclosure or requesting such confidential treatment.

6.12 Preservation of the Authorization for the Channel•.

Lessor shall at all times have the right to take necessary

actions and to make necessary filings to preserve the

Authorization for the Channels. Lessor agrees to provide

Hawaiian Broadcasting with written notice of any such actions or

filings within a reasonable period of time prior to taking such

action or making such filing. If Hawaiian Broadcasting
,

determines in its reasonable good faith judgment that any su~h

i
action or filing to be taken or made by Lessor would impair

Hawaiian Broadcasting's rights under this Agreement in any way,

then Hawaiian Broadcasting shall be given a reasonable

opportunity to assist in the preparation or prosecution of any

such action or filing, as the case may be.

6.13 Conaultinq Servicea. During the Term, at such t~mes

as Lessor may reasonably request, Hawaiian Broadcasting shall

make available to Lessor, at no cost to Lessor, such of Hawaiian

Broadca~ing's advice, expertise and knowledge with respect to

the ope~ion and maintenance of the Channels as shall be

reasona~necessaryto assist Lessor in operating and

maintaining the Channels, including, but not limited to,

complying with all FCC rules and requirements with respect

thereto.
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~- ARTICLE 7 - OPERATION OP ITPS CHANNELS

7.~ Operating Cost,. Subject to the right of early

termination provided herein, promptly following the date hereof

and in any event, prior to the filing of any applications for the

Authorization, Hawaiian Broadcasting shall negotiate and enter

into a Lease at the Tower Site for the necessary space for the

transmission facilities for the Channels; during the Term shall

pay all necessary site rental fees and utilities costs associated

with the transmission facilities for the Channels; and, under the

supervision of Lessor and any other FCC licensee with co-located

facilities at the Tower Site from whom Hawaiian Broadcasting has

leased transmission capacity, shall be responsible for the

maintenance and operation of the transmission and reception

facilities of the co-located ITFS transmission facility.

7.2 Lea,ed Equipment.

<al Subject to Section 7.1 above, Hawaiian

Broadcasting shall employ and supply, at its sole cost and

expense, including workers compensation and insurance, personnel

to oper~ and maintain the Leased Equipment. Such personnel

shall aU~LI times be subject to the control of Lessor, but

Lessor ~ll not be required to hire additional personnel to

perform said supervision. Said personnel shall insure that the

Leased Equipment shall at all times meet the technical operating

requirements of the rules and regulations of the FCC. Such

operations and maintenance activities shall be undertaken at s~ch

times as are consistent with the operating requirements of
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Hawaii~ Broadcasting's business, and Hawaiian Broadcasting shall

have access to the station facilities for the Channels at all

times in order to carry out its maintenance and operational

activities.

(b) Hawaiian Broadcasting, at its own expense, may

make alterations or install attachments to the Leased Equipment

(including encoding and/or addressing equipment) as may be

reasonably required by the exigencies of its business from time

to time, provided that such alterations and attachments do not

violate any FCC rules or regulations and provided further th~

i
FCC authorization, if required, has been obtained.

7.3 Inspection. Hawaiian Broadcasting shall provide Lesso"

with a designated point of contact and shall ensure that Lessor

shall be informed of Hawaiian Broadcasting's maintenance and

operational activi~ies. Lessor shall have the right to inspect

the facilities, equipment and records with respect to the

Channels during normal business hours upon the giving of notice

of its intent to inspect such matters to Hawaiian Broadcasting

within ~reasonable amount of time prior thereto.

7.~IDt.rf.rfDc,withEXi,ting Op.ration•. Hawaiian

Broadcas!!ng shall install, operate and maintain the transmission

equipment in such a fashion as to insure that the operation of

the Channels does not create or increase interference with

existing ITFS, MMDS, or MDS licensees.

7.5 Promotiopal Activiti••• After receiving Lessor's prio"

written approval of any Lessor promotion materials or adver-
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tising~_Hawaiian Broadcasting shall use its reasonable efforts to

make subscribers aware of Lessor's Instructional programming

through promotional literature and advertising which shall refer

to Lessor's Instructional Programming whenever appropriate.

Lessor shall provide Hawaiian Broadcasting with a program

schedule on a timely basis for inclusion in Hawaiian

Broadcasting's promotional literature.

7.6 Programming. Lessor shall ensure that, unless au-

thorized to do so by Hawaiian Broadcasting, the reception

equipment utilized by Lessor for its own services will not

receive Hawaiian Broadcasting's services. Hawaiian Broadcasting

shall use its best efforts to ensure that Lessor shall be able to

utilize Hawaiian Broadcasting's encoding and scrambling system on

the Channels to limit reception of any or all Lessor programming

only to Lessor or Hawaiian Broadcasting receivers authorized by

Lessor to receive a Lessor program. Hawaiian Broadcasting ~hall

not use the name of Lessor in any of its promotions, advertise-

ments or announcements without Lessor's prior written permission.

7.7. Su.ptp.iOQ 9f Tr.a«m1•• ion•. Hawaiian Broadcasting
~
~

shall ~-the right to suspend for a reasonable period of time

all tra~issions from the antennae located on its tower, on at

least thirty (30) days' prior written notice to Lessor for the

purpose of maintenance and on as much notice as practicable for

the purpose of emergency repairs.
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~- ARTICLB 8 - RENT

8.1 Sub.criber Fee••

(a) Beginning with the month in which the Commencement

Date occurs, Hawaiian Broadcasting shall pay to Lessor a monthly

rent (the "Rent") in an amount equal to the greater of (a) the

Minimum Monthly Rent or (b) a royalty equal to

(the "Royalty Rate") multiplied by the number of subscribers to

the basic program service offered as part of the Wireless Cable

Services, as determined in accordance with Section 8.4 hereof.

8 ., ~~'fi'?&EpJ:l~"';""'i!jl3'~ Th .. 1... ~~'£~~:~IJ e mJ.nJ.mum amount payab e as

rent during the Term (the "Minimum Monthly Rent") shall be

per month.

8.3 Adiu'tll1ent.

(a) In the event that (il the Commencement Date shall

be a date other than the first day of a calendar month, or (ii)

this Agreement shall be terminated on a date other than the, last

day of a calendar month and it is determined that such

termination shall have occurred in a manner not affecting

Lessor'~right to payments hereunder, then the Rent shall be
~

proport~telY reduced .
.... ""
~(b) Beginning on the second anniversary of the

Commencement Date, the Royalty Rate shall be
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~.4 Computation of Subscribers.

(a) For purposes of Section 8.1, the number of sub­

scribers shall be the sum of the number of subscribers to

Hawaiian Broadcasting's Wireless Cable Service in the

Metropolitan Area who contract with Hawaiian Broadcasting to re­

ceive Hawaiian Broadcasting's programming for the prior month and

the number of such subscribers who have contracted for such

programming as of the last day. of the then current month, divided

by two (2). Only subscribers which are current with respect to

their payments shall be considered for this purpose; provided,

however, that subscribers paying after the fact for a prior month

or months shall be counted as subscribers for such month or

months retroactively. The number of subscribers shall be based

upon the number of subscribers to the Wireless Cable Service in

the Metropolitan Area without regard to whether various tiers of

such service are offered to subscribers to the Wireless Cab~e

service or whether the Channels are used to provide service in

any particular tier, except that, if Hawaiian Broadcasting should

dedica~ the transmission capacity on one or more of the MDS,

MMDS o~TFS channels used by Hawaiian Broadcasting for the

provisi~ of pay-per-view programming, then those persons who

purchase or subscribe for only pay-per-view programming shall not

be included in the number of subscribers for purposes of

determining the Rent payable by Hawaiian Broadcasting under

Section 8.1 hereof.
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!,_ (b) (i) Where Hawaiian Broadcasting sells its basic

program service in bulk to a multiple dwelling unit (~,

apartment buildings, condominiums, hotels) at a discounted rate

in return for 100% basic program service penetration, the number

of subscribers receiving such bulk services shall be based upon

an equivalent basic subscriber count for the unit receiving the

bulk services as calculated in accordance with subparagraph

(b) (ii) below.

(ii) The equivalent basic subscriber count for a

multiple dwelling unit receiving bulk services at a discounted

rate in return for one hundred percent (100%) penetration is a

whole number which is equal to (A) the product of (1) the

discounted rate for bulk services sales multiplied by (2) the

number of rooms in the multiple dwelling unit subscribing for the

bulk services, divided by (B) the standard basic rate billed to

single family residential units subscribing to the Wireles~ ~able

Service (~, the discounted rate for bulk services of

multiplied by 100 rooms in the unit equals per month.

dividedjpy the standard basic rate charged to single family

residentttal subscribers of equals equivalent
~,.

subscribers, or an equivalent basic subscriber count for the

multiple dwelling unit receiving bulk services of

to the nearest whole number) .

when rounded

(e) (i) Where Hawaiian Broadcasting sells its basic

program service to commercial establishments (~, bars,

restaurants) at a monthly rate that is higher than the standard
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rate charged single family residential units, the number of

subscribers receiving such services will be based on an

equivalent basic subscriber count as calculated in accordance

with subparagraph (c) (ii) below.

(ii) The equivalent basic subscriber count for

the commercial establishments receiving the Wireless Cable

Services at a non-standard commercial rate is a whole number

which is equal to (A) the product of (1) the non-standard rate

billed to the commercial establishments multiplied by (2) the

total number of commercial establishments being billed such rate

divided by (B) the standard basic rate billed to single family

residential units subscribing to the Wireless Cable Service

(~, the non-standard commercial rate of per month

multiplied by 100 commercial establishments equals per

month divided by a standard basic rate of equals

equivalent subscribers, or an equivalent basic subscriber c~unt

for all of the commercial establishments paying the non-standard

commercial rate of when rounded to the nearest whole number)

8.5_ PayJll9Dt Pat... Within twenty (20) days of the end of

each monOb, beginning with the month in which the Commencement

Date occurs, Hawaiian Broadcasting shall deliver to Lessor (i)

the Rent and (ii) a certificate, signed by an officer of Hawaiian

Broadcasting, showing the average number of subscribers served

during said month, together with any other information reasonably

requested by Lessor.
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8.6 Additional Compensation. In the event that Hawaiian

Broadcasting elects at any time, and from time to time, to use

the Leased Capacity to provide Wireless Telecommunications

Services in addition to its Wireless Cable Services, to the

extent that such services are permitted under the FCC rules and

regulations then in effect, then Hawaiian Broadcasting and Lessor

shall negotiate in good faith for a period of ninety (90) days

from the date of delivery of notice of Hawaiian Broadcasting's

election to provide such service a reasonable compensation to be

paid to Lessor in lieu of or in addition to the Rent described in

Section 8.1, if any. If at the end of the ninety (90)-day period

the parties have been unable to reach an agreement as to the

additional compensation payable to Lessor hereunder, if any, then

the compensation payable by Hawaiian Broadcasting to Lessor shall

be determined by arbitration in accordance with the terms of

Article 13 hereof.

8.7 Right to Audit.

(a) Hawaiian Broadcasting shall keep, maintain and

preserve, for a period of forty-eight (48) months after their

creation, complete and accurate records and accounts, including

all invoices, correspondence, ledgers, financial and other

records, pertaining to the Rent payable hereunder and such

records and accounts shall be available for inspection and audit

during reasonable business hours, by Lessor or its nominee (who

shall be a certified public accountant) once in any twelve (12l

month period during the Term of this Agreement. Lessor shall
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provide Hawaiian Broadcasting with five business days' prior

written notice of its intent to inspect said records and acco~nts

prior to being allowed to do so. Hawaiian Broadcasting shall do

all things reasonable in order to cooperate with Lessor's right

of inspection and audit.

(b) Lessor's exercise in whole or in part at any time

or times of the right to audit Hawaiian Broadcasting's records or

accounts or of any rights herein granted or the acceptance by

Lessor of any statement or remittance tendered by Hawaiian

Broadcasting or on behalf of Hawaiian Broadcasting shall be with­

out prejudice to any rights or remedies of Lessor and shall not

preclude Lessor thereafter from disputing the accuracy of any

such statement or payment.

(c) All information obtained by Lessor or its nominee

during or as a result of any inspection or audit hereunder shall

be treated as Confidential Information and shall be subjec~ to

the provisions of Article 11 hereof.

8.8 Sublcriber COAtract'. Lessor shall not interfere with

the right of Hawaiian Broadcasting or its designee to lawfully

modify, waive, rescind, terminate, in whole or in part, or cancel

any and all of Hawaiian Broadcasting's services or contracts with

its own subscribers. In case any such services or contracts are

rescinded, terminated or cancelled, Lessor shall not be entitled

to any participation in revenues or claims whatsoever with

respect to the unperformed portion of any such contract.
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ARTICLE 9 - RIGHT OF FIRST REFUSAL

9.1 Right of First Refusal.

(a) If at any time following the grant of the

Authorization to Lessor, Lessor shall determine to sell, convey,

assign or otherwise dispose of its interest in the Authorization

for the Channels, Hawaiian Broadcasting or its designee, if then

eligible to be licensed to operate the Channels, shall have the

right and option to acquire such interest as set forth in Section

9.2.

(0) Lessor shall not at any time lease, conveyor

otherwise dispose of any of its interest in the excess trans­

mission capacity on the Channels unless the terms and conditicns

of Section 9.2 are fully complied with.

9.2 Procedure.

(a> Upon receipt by Lessor of any bona fide offer t~

assign, sell or otherwise dispose of any or all of its interest,

in the Authorization for the Channels or for the lease of any of

the excess transmission capacity of the Channels, Lessor shall

require of the offeror that said offer be in writing. If the

terms offered are unacceptable to Lessor, Lessor shall have the

right to reject the offer without having to disclose the terms

thereof to Hawaiian Broadcasting. If the terms are acceptable to

Lessor, Lessor shall transmit promptly the same to Hawaiian

Broadcasting as Lessor's offer. Hawaiian Broadcasting or its

designee shall then have the right for thirty (30) days after
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Hawaiian Broadcasting's receipt of said offer to accept said

offer.

(b) If after said thirty (30) -day period Hawaiian

Broadcasting or its designee shall fail to accept such offer,

Hawaiian Broadcasting or its designee's right and option

hereunder as to such offer shall terminate. Thereupon, Lessor

shall have the right for a period ending on the sixtieth (60th)

day after the expiration of said thirty (30)-day period to

assign, sell, or otherwise dispose of its interests in the

Authorization for the Channels, or lease excess transmission

capacity, to, and only to, the aforesaid QQnA~ prospective

offeror at the same price and upon the same terms as were of:ered

to Hawaiian Broadcasting or its designee; provided, however, t~at

any prospective assignee or purchaser, as a condition of such

assignment or purchase, shall accept, assume and agree to be

bound by all of the terms and conditions of this Agreement '

applicable to Lessor as if such purchaser were the original party

hereto.

(e) upon expiration of such sixty (60)-day period, if

Lessor shall not have entered into a binding contract for the

sale of said interests in the Authorization for the Channel or

for the lease of such excess transmission capacity, as the case

may be, on the aforesaid terms with such prospective purchaser or

lessee, all of the restrictions and options imposed in Sections

9.1 and 9.2 shall again apply.
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(d) The right of first refusal provided to Hawaiian

Broadcasting pursuant to Section 9.1(a) shall not apply with re­

spect to any proposed sale, conveyance, assignment or other

disposition of such assets, equipment and property to any

nonprofit organization similar to Lessor provided that said

organization is wholly owned by, or under common control, with

Lessor.

9.3 FCC Authorization. In the event that Hawaiian

Broadcasting or its designee shall elect to exercise the rights

specified in Section 9.1, and in the further event that the

transfer of Authorization for the Channels shall require FCC

consent or approval, Lessor shall use its best efforts to assist

Hawaiian Broadcasting or its designee in the securing of such

consent or approval, and the consummation of, and payment of t~e

purchase price with respect to, the sale, assignment or transfer

of the Authorization for the Channels to Hawaiian Broadcast'ing or

its designee shall be conditioned upon receipt of a Final Order

of the FCC granting such requisite consent or approval.

9.4 S.t Qff. In the event that Hawaiian Broadcasting or

its designee shall elect to exercise the rights specified in

Section 9.1, there shall first be set off and deducted from the

purchase price to be paid therefor by Hawaiian Broadcasting all

payments pursuant to Section 8.1 hereof accruing after the date

that Hawaiian Broadcasting or its designee accepts Lessor's offer

pursuant to Section 9.1.
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9.5 Survival. Notwithstanding the earlier termination of

this Agreement, the provisions of this Article 9 shall remain in

full force and effect until of the date of

such termination; provided, however, that if this Agreement is

terminated pursuant to Section 12.4 hereof, the provisions of

this Article 9 shall cease to have any force or effect upon such

termination.

ARTICLE 10 - REPRESENTATIONS AND WARRANTIES

10.1 Lessor'. Representation. and Warrantie•. Lessor

represents and warrants to Hawaiian Broadcasting as follows:

Cal Lessor is a non-profit corporation, duly

organized, validly existing and in good standing under the laws

of the State of Hawaii.

Cbl The execution, delivery and performance by Lessor

of this Agreement are within the powers of Lessor, have been duly

authorized by all necessary action, and do not contravene o~

constitute a default under any provision of the Articles of

Incorporation and Bylaws of Lessor. This Agreement has been duly

executed and delivered by Lessor and, upon the execution and

delivery of this Agreement by the parties hereto, this Agreement

constitutes the valid and binding agreement of Lessor,

enforceable against it in accordance with its terms, except (i)

that such enforcement may be subject to bankruptcy, insolvency,

reorganization, moratorium or other similar laws now or hereafter

in effect relating to creditor's rights generally and (ii) that

the remedy of specific performance and injunctive and other for~s
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Department of education or any other regional or national

accrediting organization.

10.2 Hawaiian Broadcasting'. Representation. ang

Warrantie.. Hawaiian Broadcasting represents and warrants to.

Lessor as follows:

(a) Hawaiian Broadcasting is a limited partnership,

duly formed, validly existing and in good standing under the laws

of the State of Hawaii and has full power and authority .to own

its property and to carry out all of the transactions contem­

plated by this Agreement.

(b) The execution, delivery and performance by

Hawaiian Broadcasting of this Agreement are within the powers of

Hawaiian Broadcasting, have been duly authorized by all necessary

action of Hawaiian Broadcasting, and do not contravene or

constitute a default under any provision of the Agreement of

Limited Partnership pursuant to which Hawaiian Broadcasting, is

organized. This Agreement has been duly executed and delivered

by Hawaiian Broadcasting and, upon the execution and delivery of

the Agreement by the parties hereto, the Agreement constitutes

the valid and binding agreement of Hawaiian Broadcasting,

enforceable against it in accordance with its terms, except (i)

that such enforcement may be subject to bankruptcy, insolvency,

reorganization, moratorium or other similar laws now or hereafter

in effect relating to creditor's rights generally and (ii) that

the remedy of specific performance and injunctive and other forms

of equitable relief may be subject to equitable defenses and to
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the discretion of the court before which any proceeding therefor

may be brought.

(e) Hawaiian Broadcasting is not subject to any

provision of its Agreement of Limited Partnership, mortgage,

lease, indenture, agreement, instrument, order, judgment or

decree that prohibits the execution or delivery of this

Agreement, the consummation of the transactions contemplated

hereunder, or compliance by Hawaiian Broadcasting with the terms,

conditions and provisions hereof.

Cd) There is no action or proceeding pending or, to

the best knowledge of Hawaiian Broadcasting, threatened against

Hawaiian Broadcasting that questions or challenges the validity

of this Agreement or any action taken or to be taken by Hawaiian

Broadcasting pursuant to this Agreement or in connection with the

transactions contemplated hereby.

ARTICLB 11 - CONFIDENTIAL INFORMATION

Lessor acknowledges that pursuant to this Agreement it

may receive Confidential Information and further acknowledges

that this Confidential Information has been developed by Hawaiian

Broadcasting at considerable effort and expense and represents

special, unique and valuable property assets of Hawaiian

Broadcasting, the value of which may be destroyed by unauthorized

dissemination. Accordingly, Lessor covenants and agrees that,

except as may be required for the performance of this Agreement,

Lessor shall not use or disclose such Confidential Information to

any other Person for any reason whatsoever, said undertaking to
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be enforceable by injunctive or other equitable relief to prevent

any violation or threatened violation thereof.

ARTICLE 1~ - TERMINATION

12.1 Termination of FCC Authorization. Hawaiian

Broadcasting may terminate this Agreement without further

liability upon prior written notice to Lessor in the event t~at

(a) Lessor shall have not received the grant of the Authorization

for the Channels by Final Order on or before April 1, 1997, or

(b) Lessor's application for the Authorization for the Chanr.els

shall be denied by the FCC, or (c) Lessor's authority to lease

the Channels in accordance with the terms of this Agreement shall

terminate. If termination shall occur pursuant to this Sect~on

12.1, such termination shall extinguish and cancel this Agreemer.t

without further liability on the part of either party to the

other.

1~.~ Termination for Default and Nonperformanc,. Should

either party be in breach of this Agreement for the nonperfor­

mance of a material obligation, this Agreement may be terminated

by the non-defaulting party if such breach shall continue for a

period of thirty (30) days following the receipt of written

notice from the non-defaulting party. In the event of

termination pursuant to this Section 12.2, such termination shall

not affect or diminish the rights or claims or remedies available

in equity or at law to the non-defaulting party arising by reason

of such breach or default.
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12.3 Termination by FCC Action. At the option of Hawaiian

Broadcasting, this Agreement may be terminated in the event the

FCC, at any time, limits the Leased Capacity to less than fifty

percent (50%) of the total transmission capacity for the Channels

or limits Hawaiian Broadcasting's ability to program air time

during the hours of 3:00 p.m. to 8:00 a.m. The election to

terminate shall be made in writing to Lessor by Hawaiian

Broadcasting, setting forth the effective date of such

termination. In the event of termination pursuant to this

Section 12.3, this Agreement shall be extinguished and cancelled

without further liability on the part of either party to the

other; provided, however, that such termination shall not affect

any amounts owed to Lessor to the date of said termination and

Lessor shall have the right to purchase the Lessor Equipment at

Fair Market Value and Hawaiian Broadcasting shall make availab~e

to Lessor the Joint Equipment for use by Lessor; provided, ,

however, that Hawaiian Broadcasting shall be obligated to make

available the Joint Equipment only until the earlier of the first

anniversary of such termination or until such time as the

transmission capacity on the Channels is no longer used solely

for the transmission of Instructional Programming with the other

FCC licensees with respect to the Joint Equipment.

12.4 Option to T'rminat•.

Ca) If at any time after the eighteen (18) month

anniversary of the Effective Date and on or before the third

anniversary of the Effective Date Hawaiian Broadcasting has noe
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obtained binding agreements for programming of sufficient quality

to provide a Wireless Cable Service that is competitive with'

other cable-like services in the Metropolitan Area, Hawaiian

Broadcasting shall have the right to terminate this Agreement,

without further liability to Lessor. In the event of the

termination of this Agreement pursuant to this Section 12.4,

Lessor's sole and exclusive remedy shall be as provided in

Section 12.4(b) hereof.

(b) In the event of termination pu=suant to this

Section 12.4, (i) Lessor shall retain all moneys paid to it by

Hawaiian Broadcasting under this Agreement; (ii) should the

transmission facilities of the Channels be constructed on a Tower

Site leased by Hawaiian Broadcasting, Hawaiian Broadcasting

shall, at the election of Lessor, use its best efforts to assign

jointly to Lessor and any other FCC licensee with co-located

facilities at the Tower Site from whom Hawaiian Broadcasting has

leased transmission capacity the Hawaiian Broadcasting's lease

for the Tower Site, free and clear of all Lie~s (except Per~itted

Liens); (iii) Hawaiian Broadcasting shall, at the election of

Lessor, use its best efforts to convey to Lessor all of Hawaiian

Broadcasting's rights, title, and interest in the Lessor

Equipment except for its rights, title and interest in the tower,

should Hawaiian Broadcasting construct and own such tower (which

shall be free and clear of all Liens, except Permitted Liens) ;

and (iv) pursuant to Section 7.1, Hawaiian Broadcasting shall, at

the election of Lessor, provide Lessor with equipment, personnel
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and operatin~ funds necessary to operate Lessor's transmission

facilities at the Tower Site for a period of one year provide~

that the transmission capacity on the Channels is used solely for

the purpose of transmitting Instructional Programming.

ARTICLE 13 - GOVERNING LAW; ARBITRATION

13.1 Governing Law. This Agreement shall be governed in

accordance with the laws of the State of Hawaii without regard to

the conflict of laws provisions thereof.

13.2 Arbitration.

(al Except as otherwise specifically provided, any

controversy, dispute or claim arising out of or relating to this

Agreement shall be submitted for, and shall be resolved by, fi~a:

and binding arbitration before a panel of three (3) arbitrators

(selected as provided in (b) below) in a proceeding conduct~d ~~

accordance with the Arbitration Rules of the American Arbit~atior.

Association then in effect.

(bl Any arbitration proceeding hereunder shall 1-.'
~e

initiated by delivery of a notice of arbitration to the ot~er

party to, or affected by, the matter or matters subject to

arbitration. Such notice shall set forth in reasonable detail

the grounds for, and the material facts relevant to, the matte~

or matters subject to arbitration. Within fifteen (15) calendar

days after the date of such notice, the claiming party and the

responding party shall each select an arbitrator and the two (2)

arbitrators so selected shall mutually select a third arbitrator.

In the event that the two (2) arbitrators selected by such
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parties are unable to select a third arbitrator within thirty

(30) calendar days after the date of such notice, the third

arbitrator shall be selected by the American Arbitration

Association.

(e) The arbitrators shall have the authority to grant

any remedy or relief which they deem just and equitable and

within the scope of the Agreement of the parties hereto,

including, without limitation, specific perfornance and

injunctive relief. In furtherance of the foregoing, each party

acknowledges and agrees that irreparable damage would oocur in

the event that the provisions of this Agreeme~t were not

performed in accordance with their specific te=rns or were

otherwise breached, and the arbitrators shall be instructed to

grant injunctive relief and/or specific perfornance to prevent or

cure breaches of the provisions of this Agree"-ent and to enforce

specifically the terms and provisions hereof, this being in,

addition to any other remedy to which the arbitrators determine

the parties may be entitled at law or in equity; provided,

however, that the arbitrators shall not have the power or

authority to amend, supplement or reform in a regard any of the

rights and obligations of the parties hereunder.

(4) The parties further agree that they shall not be

permitted or have the right to terminate or suspend performance

of any provision of this Agreement, it being agreed that all

provisions of this Agreement shall continue and be specifically

enforceable in all events and under all circum$tances regardless
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of any events, occurrences, actions or omissions before or after

the date hereof. In furtherance of the foregoing, the parties

agree that they shall not be permitted to, and shall not, bring

any action, claim or proceeding seeking to terminate or suspend

performance of any provision of this Agreement or seeking any

determination that any provision of this Agreement is invalid,

inapplicable or unenforceable.

(e) Judgment upon any award rendered by the

arbitrators, including specific performance or injunctive relief,

may be entered and a confirmation order sought in any court

having competent jurisdiction, and each party irrevocably and

unconditionally submits to the jurisdiction of the courts of the

State of Hawaii for this purpose and waives any right to assert,

and agrees not to assert, that it is not personally subject to

the jurisdiction of such courts, that such proceeding is brought

in an inconvenient forum, or that the venue is improper. E~ch

party consents to process being served in any such proceeding by

mailing a copy thereof to the address in effect for notices to it

under this Agreement and agrees that such service upon receipt

shall constitute good and sufficient service of process and

notice thereof. Nothing in this paragraph shall affect or limit

any right to serve process in any other manner permitted by law.

(f) The arbitration proceeding shall take place in the

Honolulu, Hawaii and shall be conducted in the English language.

The arbitrators shall apply the laws of the State of Hawaii,

without reference to the conflicts of laws thereof. The costs
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and expenses of any arbitration proceeding, including but not

limited to the arbitrators' fees and expenses, shall be borne,as

may be specified in the arbitration award.

ARTICLE 14 - MISCELLANEOUS

14.1 Force Majeure. Notwithstanding anything contained in

this Agreement to the contrary, neither party shall be liable to

the other for failure to perform any obligation under this

Agreement (nor shall any charges or payments be made in respect

thereof) if prevented from doing so by reason of fires, strikes,

labor unrest, embargoes, civil commotion, rationing or ether

orders or requirements, acts of civil or military authorities,

acts of God,or other contingencies, including equipment failures,

beyond the reasonable control of the parties, and all require­

ments as to notice and other performance required hereunder

within a specified period shall be automatically extended to

accommodate the period of pendency of such contingency which

shall interfere with such performance.

14.2 Not!;.. All notices, requests, demands and other

communications which are required or may be given pursu~'t to the

terms of this Agreement shall be in the English language, in

written or electronic form, and shall be deemed delivered (a) on

the date of~delivery when delivered by hand, (b) on the date of

transmission when sent by facsimile transmission during normal

business hours with telephone confirmation of receipt, (c) one

day after dispatch when sent by overnight courier maintaining

records of receipt, or (d) three days after dispatch when sent by
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registered mail, postage prepaid, return-receipt requested, all

addressed as follows:

eil If to Hawaiian Broadcasting:

Hawaiian Broadcasting Investors 1,
Limited Partnership

c/o O'ahu Wireless Cable, Inc.
Suite C
45 Hoolai Street
Kailua, Hawaii 96734
Attention: Steve Berkoff
President and Chief Executive Officer
Telephone: (808) 263-5551
Facsimile: (808) 261-7191

with a copy to:

Covington & Burling
1201 Pennsylvania Avenue, N.W.
P.O. Box 7566
Washington, D.C. 20044
Attention: Ralph C. Voltmer, Jr.
Telephone: (202) 662-6000
Facsimile: (202) 662-6291

(iil If to Lessor:

Sacred Hearts Academy
3253 Waialae Avenue
Honolulu, Hawaii 96816
Telephone: (808) 734-5058
Facsimile: (808) 737-7867

with a copy to:

White & Tom
820 Milliani Street, Suite 701
Honolulu, Hawaii 96813-2972
Attention: Emmet White
Telephone: (808) 547-5151
Facsimile: (808) 599-4517

or to such other address as any party shall have designated by

notice in writing to the other parties.

14.3 Pr,•• R.1•••,.. Except as may be required by law or

any governmental agency, no announcement to the press or to any



•

Exhibit I, Page 53

49

third party of the transactions contemplated herein shall be made

by either party unless the same shall be approved in advance in

writing by both Hawaiian Broadcasting and Lessor.

14.4 Severability. If any covenant or provision hereof is

determined to be void or unenforceable in whole or in part, it

shall not be deemed to affect or impair the validity of any other

covenant or provision, each of which is hereby declared to be

separate and distinct. If any provision of this Agreement is so

broad as to be unenforceable, such provision shall be interpreted

to be only so broad as is enforceable. If any provision of this

Agreement is declared invalid or unenforceable for any reason

other than overbreadth, the offending provision will be modified

so as to maintain the essential benefits of the bargain among the

parties hereto to the maximum extent possible, consistent with

law and public policy.

14.5 Entir. Agreement. This Agreement constitutes the

entire agreement of the parties with respect to its subject

matter and supersedes all prior agreements and understandings of

the parties, oral and written, with respect to its subject

matter. This Agreement may be modified only by an agreement in

writing executed by all of the parties hereto. This Agreement

shall be binding upon and shall inure to the benefit of the

parties hereto and their respective successors and assigns,

subject, however, to the provisions of Sections 14.11 and 14.12

hereof restricting assignment.
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14.5 Survival. All representations, warranties, covenants

and agreements made by the parties hereto or in any certifica~e

to be delivered hereunder or made in writing in connection with

the transactions contemplated herein shall survive the execution

and delivery of this Agreement.

14.7 Payment of Expenses. Except as otherwise provided,

Lessor and Hawaiian Broadcasting shall pay their own expenses

incident to the preparation and carrying out of this Agreement.

including all fees and expenses of their respective counsel.

14.8 Further Assurances. From time to time after the date

of execution hereof, the parties shall take such further action

and execute such further documents, assurances and certificates

as either party reasonably may request of the other to effectuate

the purposes of this Agreement.

14.9 Counterpart'. This Agreement may be executed in one

or more counterparts, each of which shall be deemed an original,

but all of which together shall constitute one and the same

instrument, and shall b~come effective when each of the parties

hereto shall have delivered to it this Agreement duly executed by

the other party hereto.

14.10 Hlading.. The headings in this Agreement are for the

sole purpose of convenience of reference and shall not in any way

limit or affect the meaning or interpretation of any of the terms

or provisions of this Agreement.
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14.11 Assignment.

(a) Except as provided in Section 14.12 hereof,

Hawaiian Broadcasting shall not have the right to assign,

transfer, sublease or subcontract its rights, benefits, duties

and obligations under this Agreement, without the prior wr~t:en

consent of Lessor, which approval is not to be unreasonably

withheld or delayed, and in no event delayed more than twenty

(20) days from the date of the request.

(b) Lessor shall not assign or transfer its rights,

benefits, duties or obligations under this Agreement without the

prior written consent of Hawaiian Broadcasting.

14.1~ Third Party Financing.

(a) Notwithstanding anything contained in Section

14.11 to the contrary, Hawaiian Broadcasting shall have the right

without obtaining Lessor's consent to pledge and collaterally

assign and to grant a continuing security interest in, and a Lien,

on, and Lessor hereby consents to the pledge and collateral'

assignment of, and the granting of a security interest in, and a

Lien on, all of Hawaiian Broadcasting's right, title and interest

in and under the Agreement to a Permitted Lender(s) in connection

with obtaining financing to construct and operate a

telecommunications system for the provision of Wireless

Telecommunications Services in the Metropolitan Area and the

satisfaction of Hawaiian Broadcasting's working capital needs in

connection therewith.
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(b) Lessor hereby further (i) acknowledges and

recognizes that such Permitted Lender(s) shall have no obliga.ion

or liability under or arising out of the Agreement by reason of

or arising out of the pledge and collateral assignment of, and

the granting of a security interest in and Lien on, all right,

title and interest in and under the Agreement; (ii) agrees to

look exclusively to Hawaiian Broadcasting for satisfaction of all

obligations under the Agreement in the event of such pledges or

collateral assignment; and (iii) agrees that, in the event that

Hawaiian Broadcasting shall be in default under the loan

agreement or other financing documents evidencing Hawaiian

Broadcasting's indebtedness to the permitted Lender(s) and the

Permitted Lender(s) subsequently accelerates the obligations of

Hawaiian Broadcasting, Lessor shall not unreasonably withhold its

consent to the transfer of all the rights, title and interest in,

and all of the obligations under, the Agreement to any Person,

designated by the permitted Lender(s) .

(e) Lessor agrees that should any event or condition

occur under the Agreement which would enable Lessor to terminate

or suspend the Agreement and Hawaiian Broadcasting has assigned

or pledged, or granted a security interest in. or a Lien on, this

Agreement to a Permitted Lender(s). Lessor shall not terminate or

suspend the Agreement unless it gives prior written notice

thereof to the Permitted Lender(s) (or its designee) and provides

the Permitted Lender(s) with a reasonable period to cure such

event or condition, which period shall not be less than thirty
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(30) days; provided, however, that if the breach is of such a

nature that it is not curable by the Permitted Lender(s), th$

Permitted Lender(s) shall not be required to cure such breach but

shall be entitled to exercise its rights under the loan agreement

or the financing documents evidencing Hawaiian Broadcasting's

indebtedness to the Permitted Lender(s). Any cure of a breach by

the Permitted Lender(s) shall not be construed as an assumption

by the Permitted Lender(s) of any or all obligations under the

Agreement unless the Permitted Lender(s) has exercised its rights

under the loan agreement or other financing documents evidencing

Hawaiian Broadcasting's indebtedness to the Permitted Lender(s)

and expressly assumed the obligations under the Agreement.

Cd) promptly following the pledge or collateral

assignment of, or the granting of a security interest in, or a

Lien on, this Agreement by Hawaiian Broadcasting to a Permitted

Lender(s), Hawaiian Broadcasting shall deliver to Lessor written

notice thereof, which notice shall include the name and address

of such Permitted Lender(s) .

14.13 D.aling. with Third Parti... Neither party is nor

shall hold itself out to be vested with any power or right to

contractually bind or act on behalf of the other as its con­

tracting broker, agent or otherwise for committing, selling,

conveying or transferring any of the other party's assets or

property, contracting for or in the name of the other party,

making any contractually binding representations contractually

binding such party. In particular, Hawaiian Broadcasting shall



•
•

Exhibit I, Page 58

S4

not be identified as licensee of the Channels and Lessor shall

not be held out as the programmer of the Channels programmed ~y

Hawaiian Broadcasting.

14.14 Indemnification: Insurance.

(al (i) Lessor shall defend, indemnify and hold

Hawaiian Broadcasting, its officers, employees and agents

harmless from and against any and all damages arising out of the

performance of this Agreement but only in proportion to and to

the extent such damages are caused by or result from the grossly

negligent or intentional acts or omissions of Lessor, its

officers, agents, or employees.

(ii) Hawaiian Broadcasting shall defend;

indemnify and hold Lessor, its officers, employees and agents

harmless from and against any and all damages arising out of the

performance of this Agreement but only in proportion to and to

the extent such liability, loss, expense, attorneys' fees, pr

claims for injury or damages are caused by or result from the

neglig~nt or intentional acts or omissions of Hawaiian

Broadcasting, its officers, agents, or employees.

(b) Hawaiian Broadcasting, at its sole cost and

expense, shall insure its activities in connection with this

Agreement and obtain, keep in force and maintain insurance of the

type and in such amounts as may be customary in the industry.

Promptly following the grant of the Authorization of the Channels

to Lessor, Hawaiian Broadcasting shall furnish Lessor with
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IN WITNESS WHEREOF the parties hereto have executed

this Agreement as of the date first above written.

SACRED HEARTS ACADEMY

HAWAI IAN BROADCASTING INVESTORS 1,
LIMITED PARTNERSHIP

, .
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EXHIBIT 24

COUNTERPOINT COMMUNICATIONS, INC.

"A" CHANNEL GROUP

AIR TIME LEASE AGREEMENT

UTICA, NEW YORK

;

o/t1!Q3­
d(~/5

This Agreement (hereinafter referred to as "Agreement") is made and entered into by and

between Onondaga Wireless, Inc., having its mailing address as P.O. Box 186, Rexford, New

York 12148, as Lessee, and Counterpoint Communications, Inc., 785 Asylum Avenue, Hartford,

Connecticut 06105, as Lessor.

WHEREAS, The Federal Communications Commission ("FCC") authorizes licenses for

Instructional Television Fixed Service ("ITFS ") channels to lease excess capacity for non-ITFS

uses, 47 C.F.R. §74.391(e), Instructional Television Fixed Service (MDS Reallocation), 94 FCC

2d 1203 (1983), Reconsideration, 98 FCC 2d 129; and Instructional Television Fixed Service. 101

FCC 2d 49 (1985), Reconsideration, 59 Rad. Reg. 2d (P&F) 2d 1355 (1986), and

WHEREAS, Lessor intends to be the licensee offour (4) ITFS channels in the Utica, New

York, area and its environs and has determined that excess capacity exists after the fulfillment of its

ITFS requirements, and

WHEREAS, Lessee is in the business of providing channels for the distribution of

television programming via microwave transmission known as Multichannel Multipoint

Distribution Service ("MMDS ") and is desirous of leasing excess ITFS capacity, and

WHEREAS, Lessee and Lessor believe that the combination of education programming

and entertainment programming will be mutually advantageous and provide a significant benefit to

the general public.
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NOW, THEREFORE, in consideration of the premises and of their mutual promises~

undertakings, covenants, and conditions set forth herein, the parties hereto do hereby agree as

follows:

1. Term of Agreement. (a) The term of this Agreement shall commence upon the date

of its execution and shall extend for a period of ten (l0) years from the date Lessor is issued a

license by the FCC (hereinafter referred to as "Initial Term"), unless voluntarily terminated by

written consent of both parties or involuntarily terminated as provided in Paragraph 11 below.

(b) The Commission's policies currently limit the term of the excess capacity air

time lease agreements to the term of the License. IfFCC rules are modified to permit at the time of

expiration of the Initial Term, this Agreement shall automatically and without further notice be

extended for up to two (2) successive additional terms (each such additional term is hereinafter

referred to as a "Renewal Term") of ten (10) years each unless and until Lessee shall have served

written notice on Lessor at least ninety (90) days prior to the expiration date of the Initial Term or

Renewal Term. It it acknowledged and agreed that Lessee shall have the absolute right not to

renew this Agreement, notwithstanding any provision hereof to the contrary. The expiration date

of the second renewal term shall be referred to as the "Final Expiration Date." Unless Lessee

provides Lessor with written consent to do so or unless Lessee has been adjudged to be in

bankruptcy and is no longer a going concern, Lessor shall not negotiate or enter into a lease

agreement for excess channel capacity on the ITFS channels with any individual or entity other

than Lessee during this lease, except as provided for in this paragraph or Paragraph 10. In the

event, after the Final Expiration Date, Lessor decides to utilize channel capacity for itself for non­

ITFS purposes, or in the event that Lessor decides not to lease channel capacity to any individual

or entity, including Lessee, or in the event that Lessor decides to lease channel capacity to any

individual or entity other than Lessee, Lessor shall compensate Lessee for the fair market value of

the Leased Equipment, as hereinafter defined, after which title of such equipment shall pass to

Lessor.
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;

(c) Three hundred sixty (360) days before the expiration of this Agreement and

any renewal thereof, if any, Lessor and Lessee shall meet to determine if additional renewals are in

the best interest of each party. If, within sixty (60) days after such meeting, Lessor and Lessee are

unable to reach an agreement to renew this Agreement on appropriate terms and conditions, this

Agreement shall terminate at the end of the term.

(d) In the event, subsequent to the commencement of operations, it is

determined that Lessor can no longer remain an ITFS licensee, both parties agree to cooperate in

identifying, selecting and licensing a properly constituted organization which will replace the

Lessor as both a party to this Agreement and as the FCC licensee of the ITFS channels

contemplated by this Agreement. Lessee agrees that upon completion of the licensing of a

replacement organization by the FCC and the execution of a channel lease agreement between

Lessee and the replacement organization, Lessor will have no further obligation to the terms and

conditions of this Agreement, will not incur any penalties as a resultof this change and will not be

responsible for any of the expenses associated with this change. Lessor and Lessee agree to act in

good faith and to use their best efforts to secure an agreement with a replacement organization.

Lessor and Lessee further agree that the terms and conditions of such an agreement will be

reasonable and that the parties will not unreasonably withhold approval and execution of an

agreement with a replacement organization.

(e) Lessee and Lessor shall use their best efforts to negotiate either reasonable

terms and conditions for an Additional Renewal or the compensation due Lessee pursuant to

Paragraph l(b). If, after six (6) months, the parties have not reached an agreement on reasonable

terms and conditions for the Additional Renewal or the compensation due Lessee pursuant to

Paragraph l(b), each party shall agree to submit the matters in dispute to the conflict resolution

procedures employed by the American Arbitration Association. Subject to the State of Connecticut

Civil Practice Law and Rules, the arbitrator's decision shall be binding and non-appealable,

judicially or otherwise, and both parties shall share evenly in the costs of the arbitrator's services.
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(f) It is understood by both parties that the Additional Renewal is conditioned

on Lessor receiving a renewal of Lessor's ITFS license from the FCC. In the event Lessor's

license is not renewed, the parties have no further liability to the other, unless non-renewal has

occurred due to a negligent or willful act or omission on the part of Lessor, in which case Lessor

shall be obligated to compensate Lessee as if Lessor chose not to lease channel capacity pursuant to

Paragraph l(b).

(g) Lessor shall file and diligently pursue all necessary and appropriate

applications with the FCC and with any and all local, state and federal governmental agencies to

renew its ITFS license, at Lessee's expense. Lessor shall keep Lessee informed of the status of all

such applications and renewals and shall use reasonable efforts promptly to give Lessee copies of

all notices and renewals. In the event Lessor and Lessee do not renew this Agreement, Lessor

shall reimburse Lessee for any and all costs incurred by Lessee associated with Lessor having its

ITFS license renewed, and Lessor shall compensate Lessee for the fair market value of the Leased

Equipment, after which title of such equipment shall pass to Lessor.

(h) In the event that this Agreement is not renewed after the Final Expiration

Date, Lessor grants to Lessee, for a period of thirty-six (36) months commencing on the Final

Expiration Date, a right of fIrst refusal to enter into a new agreement for the leasing of the air time

on Lessor's ITFS channels pursuant to the following terms. If Lessor receives a bona fIde written

offer from a third party to lease the air time on Lessor's ITFS channels within this thirty-six (36)

month period, Lessor shall giv$-Written notice to Lessee describing the entity to whom the

proposed use is to be made, the fees, charges, rental or other consideration to be received for the

use, the terms thereof and generally the relevant other terms and conditions. Lessee shall have a

period of thirty (30) days after its receipt of such notice from Lessor in which to elect, by giving

written notice to Lessor; to use the channels for the same fees, charges, rental or other

consideration for which Lessor proposed to allow usage of the channel or channels to the third

person. If the fees, charges, rental or consideration to be paid by the third person was to be in

whole or in part in form other than cash, or on terms other than those provided for in this
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Agreement in Paragraph 6, the consideration payable by the third person shall be so stated by

Lessee as a sum certain in its notice of election. If Lessor does not believe Lessee's stated offer is

in an amount fairly equivalent to the fair value of the consideration payable by the third person and

so notifies Lessee in writing within seven (7) days after Lessor's receipt of Lessee's notice of

election to so use or purchase, Lessee may elect within five (5) days after its receipt of such notice

from Lessor to refer such question for determination by an impartial arbitrator and the right of fIrst

refusal of Lessee shall then be held open until five (5) days after Lessee is notified of such

determination. Said arbitrator shall be chosen either by agreement of Lessee and Lessor at the time

such question arises, or, at the option of either party, by referring the question to the American

Arbitration Association with instructions that the American Arbitration Association select a single

arbitrator under a request from the parties for expedited and accelerated determination. The

determination of the arbitrator chosen under either option contained in this subparagraph shall be

final and binding upon Lessee and Lessor. The parties shall share equally in the costs and fees of

the arbitration. In the event Lessee shall elect to exercise its said right of first refusal, the Royalty

Agreement shall be cousummated within fifteen (15) days following the day on which Lessor

received notice of Lessee's election to exercise the right of first refusal or the day upon which any

question required to be determined, or at such other time as may be mutually agreed. The right of

fIrst refusal is terminated either by the election to use the ITFS channels by Lessee as provided

herein or by notice to Lessee of Lessor's proposal to offer for use the channels or any part to a

third party and Lessee's unwillingness or failure to meet and accept such a bona fide offer pursuant

to the terms and procedures as set forth above, provided that such proposed use is consummated at

the same fees, charges, rental or other consideration and upon the same terms as to which said

right of first refusal applied, within thirty (30) days after Lessee's right of first refusal had expired

or has been specifIcally waived by written notice given to Lessor by Lessee.

2. Excess Capacity. Lessor has determined that there will be excess capacity available

on the four (4) proposed ITFS channels to be utilized for Lessor's educational needs and that this

excess capacity is available for entertainment or other commercial programming. Lessor has
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further determined that, by combining its educational programming with Lessee's entertainment

programming, a significant increase may be achieved in the number of persons who will have

access to Lessor's educational programming at little or no additional cost.

3. Lease of Excess Capacity. Lessor agrees to lease to Lessee the "excess" capacity

available on four (4) of its ITFS channels for the term of this Agreement. The remaining time

available over and above the time utilized for Lessor's educational programming shall be

considered "excess capacity," as that term is defined by the rules and regulations of the FCC, and

available to Lessee for entertainment programming (hereinafter referred to as "Lessee Time").

Lessee Time shall initially include all but twenty (20) hours per week per channel. Not less than

sixty (60) days prior to the initiation of program service, Lessor shall notify Lessee in writing of

the twenty (20) specific air time hours for the forthcoming three (3) months which it intends to

utilize. Thereafter, in the event Lessor subsequently wishes to exclude additional hours from

Lessee Time for the provision of qualified ITFS programming up to a maximum of forty (40)

hours per week per channel, Lessor shall give Lessee one (1) year's advance written notice of its

intentions. The parties shall negotiate in good faith the revised schedule for the twenty-one (21) to

forty (40) specific air time hours Lessor intends to utilize. Lessee or its designee will schedule the

ITFS programming and use automatic switching equipment to facilitate the use of the channel

capacity.

4. Integration of Lessor's Programming. Lessee agrees to integrate Lessor's

programming into the overall communications service offered to subscribers, without cost charged

to Lessor. Such programming shall be in a format consistent with the standards commonly

accepted within the industry.

5. Transmission Facilities. (a) Upon execution of this Agreement, Lessee shall, in

consultation with Lessor, select a location for the transmission point that Lessee may deem to be a

suitable location for provision of the services contemplated by this Agreement. Such location will

be selected to ensure the adequacy of the transmissions of the Lessor's ITFS programming to

Lessor's proposed receive sites as specified in Lessor's most recent ITFS application with the
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FCC. Lessor, at Lessee's expense, shall file the necessary and appropriate applications with th~

FCC to secure a construction permit and license to operate at least four (4) ITFS channels from the

location selected by the Lessee. Upon approval, Lessee, or its designee, shall, within a reasonable

period of time, commence to construct the ITFS channel transmission facilities in accordance with

said FCC authorization. Lessee, or its desigrtee, shall purchase and install such transmitters,

transmission line, antennas, towers, and receivers as are required to operate Lessor's ITFS

channels in accordance with the provisions of such authorization. Any equipment so used in said

construction shall be leased to Lessor pursuant to Paragraph 8 hereof. (Said equipment is

hereinafter referred to as the "Leased Equipment.") Lessee shall supervise and be responsible for

the installation of the Leased Equipment and shall retain title to the leased equipment. Unless

specifically provided herein, Lessee shall retain title to the Leased Equipment which may be

removed by Lessee, or its designee, upon termination of this Agreement.

(b) In addition, Lessee shall provide recording equipment and other incidental

equipment ordinarily and reasonably employed in the operation of an ITFS station. Any equipment

so nsed in said construction shall be leased to Lessor pursuant to Paragraph 8 hereof. (Said

equipment is hereinafter referred to as the "Leased Equipment. ") Lessee shall supervise and be

responsible for the installation of the Leased Equipment, and Lessee shall retain title to the Leased

Equipment.

(c) Subject to the technical direction, supervision and control of the Lessor

(which direction and supervision shall be at Lessor's expense), Lessee shall be responsible, at its

own cost and expense, for the technical performance as well as for emergency and preventative

maintenance of all equipment at the station as well as parts and labor in connection therewith to the

level required by the FCC. Lessee shall notify Lessor of any apparent malfunction and of any

corrective action taken.

(d) All personnel performing adjustments, maintenance, repairs, replacements

or measurements on all station equipment shall be approved in writing by Lessor and shall hold an

unexpired Radio-Telephone Operator's License, ftrst or second class, issued by the FCC or shall
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be working under the supervision of a person holding such a license, or shall be otherwis~

qualified, in accordance with industry standards, to perfonn such work as may be required.

(e) Lessee shall provide Lessor with a detailed contingency plan before

commencement of initial service to be implemented at such time as there is any failure of the

transmission equipment. The contingency plan must meet with the Lessor's approval, which

approval shall not be unreasonably withheld.

(f) Lessee is required to assist Lessor in obtaining all applicable pennits,

licenses, releases, rights-of-way and/or such other documents as may be reasonably required by

Lessor.

(g) Lessee shall install, at no expense to Lessor, equipment specified in

Attachment A.

6. Rent. (a) Commencing one hundred eighty (I80) days following the initiation of

service to subscribers, Lessee shall pay Lessor, on a monthly basis, fifty percent (50%) of that

number which is the product of the number of channels provided by Lessor, divided by the total

number of channels employed by Lessee in the provision of entertainment programming, times the

net revenues derived by Lessee from the provision of ITFS, MDS and/or MMDS channels to its

user(s) through its own organization or through an operating company in the Utica market, or the

minimum monthly fee specified in Paragraph 6(b) below, whichever is higher. For purposes of

this paragraph, "net revenue" shall include gross revenues derived by Lessee from the provision of

lTFS, MDS and/or MMDS channels to end user(S) or operating company in the Utica market, less

all reasonable and ordinary administrative and operating expenses.

(b) In any event, Lessee shall be obligated to pay Lessor a minimum fee of

Fifty Dollars ($50.00) per month for the successive months seven (7) through twelve (12)

following the initiation of service to subscribers, One Hundred Fifty Dollars ($150.00) per month

for the successive months thirteen (13) through eighteen (I8) and Two Hundred Fifty Dollars

($250.00) per month for each month thereafter.
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7. Right to Audit. Upon written notice to Lessee at least ten (10) business days i~

advance, Lessor shall have the right to inspect or audit all records and accounts covered by this and

other Agreements upon which the amount of rent to which Lessor is entitled pursuant to

Paragraph 8(a) is determined. Lessee shall keep, maintain and preserve complete and accurate

records and accounts, including all invoices, ledgers, financial and other such records pertaining to

subscribers, equipment and affiliations. Said inspection or audit may be conducted by Lessor or

any other persons designated by Lessor. Lessor agrees to maintain the confidentiality of all

information so obtained, unless to maintain confidentiality would seriously jeopardize a cause of

action either being brought by or being defended by Lessor, in which case Lessor shall be

permitted to disclose, to the minimum extent necessary, the information necessary to support or

defend the cause of action.

8. ITFS Channel Equipment Lease, Lessor shall lease from Lessee all equipment

purchased and installed by Lessee pursuant to Paragraph 5 of this Agreement. The terms of the

lease agreement, to be entered into within sixty (60) days hereof, shall include the following:

(a) fum!.. Lessor shall pay to Lessee the total amount of One Dollar ($1.00) per

year for any use of the Leased Equipment, it being understood that Lessor's provision of the air

time at the rates provided in this Agreement is full consideration for Lessee's lease of equipment to

Lessor.

(b) Taxes, Lessee shall be required to pay all taxes and other charges assessed

against the Leased Equipment, without cost to or reimbursement by Lessor, and Lessee shall be

entitled to claim depreciation and investment tax credits thereunder for income tax purposes.

(c) Maintenance and Operating Costs, Lessee shall be required to bear all costs

associated with maintaining and operating the Leased Equipment.

(d) Term. The term of the lease shall commence upon the date the transmission

equipment is operable and available for use and shall end upon the termination of this Agreement.

9. Control Over Programming, Lessee intends that only programming of a sort which

would not serve to place Lessor's reputation in the community in jeopardy will be transmitted by
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Lessee on the leased channels. At the present time, it is believed that this programming will rn;
supplied by one or more programming networks, such as Home Box Office, Showtime, The

Movie Channel, ESPN, WTBS, WON, Cable Network, etc. The parties recognize the difficulties,
inherent in specifying exact standards in this paragraph, but believe that good faith efforts on both

sides can overcome whatever differences which may arise. Prior to the initiation of service by

Lessee, Lessee shall provide Lessor with a list which reflects the program services which shall be

used by Lessee in its service offering to its subscribers. Unless otherwise restricted by program

contract, Lessor shall select from the list provided by Lessee those services which shall be

transmitted on Lessor's leased channels. Lessor shall have the absolute right to deny Lessee the

right to transmit on said leased channels any program which is obscene as defined by the laws of

the United States or which would violate the rules and regulations of the FCC.

10. Lessor's Control in Event of Defau It, In the event that Lessee violates any material

portion of the Communications Act of 1934, as amended, any material rule or regulation of the

FCC or any material provision of the law of Connecticut or any material provision of this

Agreement, or in the event that Lessee becomes insolvent, is adjudged bankrupt, files any petition

for bankruptcy or reorganization or makes an assignment for benefit of creditors, then, upon

expiration of thirty (30) days' prior written notice sent to Lessee by certified mail, return receipt,

Lessor, at its election, may enter the premises of the transmission site and suspend or temporarily

deny service until the default is fully cured. Lessee shall remain fully liable for all charges during

any period in which service is suspended or temporarily denied. Lessee may negate Lessor's

election to suspend or temporarily deny service by fully curing such default prior the effective date

of such suspension or denial.

11. Termination. (a) This Agreement may be terminated by Lessee upon one hundred

eighty (180) days' written notice to Lessor in the event that the FCC determines that Lessor and/or

Lessee is not authorized to operate said channels as contemplated by this Agreement, Should such

termination occur, each party shall be entitled to retain all equipment and materials purchased or

furnished by such party, except that in the event Lessee is found not authorized to operate said
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channels, Lessor will have the option to purchase the Leased Equipment at fair market value.

There shall be a final accounting of monies due under this Agreement, and when completed, there

shall be no further liability of either party to the other.

(b) Should either party be in material breach of this Agreement for the

nonperformance of the obligations contained in this Agreement, this Agreement may be terminated

if such breach shall continue for a period of thirty (30) days following the receipt of written notice

from the non-defaulting party. The failure of Lessee to make any payment required by this

Agreement shall constitute a material breach.

(c) If Lessee, subsequent to the commencement of operations, makes the

determination that its business can no longer remain economically viable, then Lessee shall have

the right to terminate this Agreement without any further liability on the part of either party. If such

termination occurs, Lessor will have the option to purchase the Leased Equipment at fair market

value and shall have the option to enter into an air time lease agreement with a third party.

12. Notice. Any notice to be given by Lessor to Lessee under any provision of this

Agreement shall be by hand delivery or by certified mail to George W. Bott, Onondaga Wireless,

Inc., P.O. Box 186, Rexford, New York 12148. Any notice to be given by Lessee to Lessor

under any provision of this Agreement shall be by hand delivery or by certified mail to

Counterpoint Communications, Inc., 785 Asylum Avenue, Hartford, Connecticut 06105.

13. Severability. Should any court or agency determine that any provision of this

Agreement is invalid, the remainder of the Agreement shall stay in effect and the parties agree to

use their best efforts to negotiate a replacement article which is not invalid.

14. Venue and Interpretation. Venue for any cause of action by or between Lessor and

Lessee shall be the City of Hartford, Connecticut, and all provisions of this Agreement shall be

construed under the laws of the State of Connecticut

15. Entire Agreement. This Agreement constitutes the entire Agreement between the

parties and supersedes all prior oral or written provisions of any kind. The parties further agree

that this Agreement may only be modified by written agreement signed by both parties. Neither
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Lessor nor Lessee may assign or transfer its rights or obligations under this Agreement without

prior written consent of the other, which consent shall not be unreasonably withheld. It is

expressly understood that should either party assign or transfer its rights or obligations under this

Agreement, it shall be a condition of such assignment or transfer that the assignee or transferee

assume the rights or obligations of the assignor or transferor under this Agreement, unless the

non-assigning or non-transferring party shall waive its rights under this paragraph in writing.

16. Indemnification. Lessee agrees, to the fullest extent permitted by law, to hold

. Lessor harmless and to indemnify and defend the Lessor from all claims, demands, causes of

action, loss, investigations, proceedings, damages, penalties, fines, expenses and judgments,

including attorneys' fees (herein collectively "claims") arising out of this Agreement, unless such

claim arose out of a negligent act or omission of Lessor, and shall identify Lessor in insurance

policies maintained by Lessee as a beneficiary of the provisions which insure Lessee against the

damages arising from such causes of action. Such insurance policies shall be maintained in effect

by Lessee in such types and amounts ordinarily and reasonably maintained by owners and

operators of such communications systems. Lessee shall indemnify and hold harmless Lessor

against any claims of libel, slander, infringement of copyright or unauthorized use of any

trademark, ·trade name or service mark arising from the transmission of program material over the

communications channels and against all other claims by third parties arising out of Lessee's

conduct in using the communications channels.

17. Compliance with Applicable Laws. Nothing in this Agreement shall require either

party not to comply with applicable laws, rules, regulations, or ordinances.

18. Specific Performance, The parties hereto acknowledge and agree that a breach by

either party of any of the provisions hereof will cause the other party irreparable injury and damage

for which there is no adequate remedy at law. Accordingly, the terms of this Agreement shall be

specifically enforced. Neither this provision nor any exercise by any party of rights to equitable

relief or specific performance herein granted shall constitute a waiver of any other rights which it

may have to damages or otherwise.
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;
IN WITNESS WHEREOF, the parties hereto have executed this Agreement at

4~"P'1-1o- CI this 3.cJ dayofA"~", \L ,1993.

ATTEST:

Gt~r~d\t U. \\atrn
Witness

ATTEST:

Witness

5/19/93

By:

By:

David L. Brewer, Jr., Pres' ent
Counterpoint Communications, Inc.

"Lessor"
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COUNTERPOINT

AIR TIME LEASE AGREEMENT

Attachment A

The parties agree that within thirty (30) days following the receipt of a construction pennit

from the FCC for the four channels contemplated by this Agreement, Lessor will provide Lessee a

list of ten (10) locations at which Lessee will install, at no expense to Lessor, such equipment as

may be necessary to receive Lessor's educational programming. Such installations shall be

performed in accordance with conventional industry standards and practices and shall be completed

within six (6) months from the date the construction of transmission facilities is completed by

Lessee.



, . . .
EXHIBIT B

ITFS AIRTIME LEASE AGREEMENT
WITH APPLICATION FOR LICENSE PROVISIONS

This Airtime Lease Agreement (hereinafter referred to as the "Agreement"). is made and

entered into on this 1!fU'day of October. 1995, by the Sweeny Independent School District, having

its principal place of business at 1310 North Elm Street, Sweeny, Texas 77480 ("Lessor") and

Wireless One, Inc. having its principal place of business at 5551 Corporate Boulevard, Baton Rouge,

Louisiana ("Lessee").

WHEREAS, under Federal Communications Commission ("FCC") Rules, Lessor is a qualified

educational entity; and

WHEREAS, lessor wishes to secure the appropriate authorizations from the FCC to construct

and operate an Instructional Television Fixed Service ("ITFS") facility in the Freeport, Texas, greater

metropolitan area (the "Area") on up to four (4) channels (the "Channels") in order to distribute

educational programs to the public; and

WHEREAS, Lessor contemplates that excess air time will be available on said facility; and

WHEREAS, the FCC has authorized ITFS licensees to lease excess channel capacity to non­

ITFS users; and

WHEREAS, Lessee is in the business of providing channels for the distribution of television

programming, commercial and other transmission via microwave transmissions known as the Multi­

Channel Multi-Point Distribution Service C'MMDS") and is desirous of leasing such excess ITFS

capacity from Lessor; and

WHEREAS, Lessor and Lessee believe that the combination of educational programming, .

entertainment programming, commercial and other transmission will be mutually advantageous and

provide a significant benefit to the general public in the Area;

NOW, THEREFORE, in consideration of the premises and of their mutual promises,

undertakings, covenants and conditions set forth herein, Lessor and Lessee do hereby agree

as follows: .

l. tERM OF AGREEMENT

(a) Initial Tenn Subject to the provisions for earlier termination contained in

Paragraph 11 hereof, the initial term of this Agreement shall commence upon the date hereof

and shall continue in full force and effect through the date that is ten (10) years from the Start

Date (the "Initial Term"). If then allowed by FCC policy and Rules, the Initial Term shall



automatically be extended for an additional ten (10) year period upon all the terms and

conditions hereof ("Renewal Term"),

(b) Future TermslDiscretion of Either Party. Between twelve (12) and nine (9)

months prior to the expiration date of the Initial Term and any Renewal Term, Lessor and

Lessee shall, if necessary, negotiate new terms for this Agreement. If no new terms are agreed

upon, and neither party objects in writing to the present terms of the Agreement, and neither

party objects in writing to renewing the Agreement, then the Agreement shall be renewed for

an additional ten (10) year period according to the terms of this Agreement. Both parties

recognize the right of the other not to renew this Agreement.

(c) Right QfFjrst Refusal tQ Lessee Lessor hereby grants to Lessee, for a period of

twelve (12) months commencing upon termination or expiration of this Agreement, unless

Lessor terminated due to Lessee's unilateral material default, a right of first refusal to enter

into a new agreement for the leasing of the airtime on the Channels, pursuant to the following

terms: If Lessor receives a bona fide written offer from a third party to lease the airtime on

the Channels within said twelve (12) month period, Lessor shall transmit the same in writing

to Lessee as Lessor's offer and Lessee shall then have the right for thirty (30) days after its

receipt of said offer to accept said offer. If, during said thirty (30) day period, Lessee shall fail

to accept such offer, its option hereunder as to such offer shall terminate and then, and only

then, may Lessor agree to lease such airtime to a party other than Lessee. Thereupon, Lessor

shall have the right to lease the airtime on the Channels to, and only to, the aforesaid bona

fide prospective lessee at the identical price, terms and conditions as were offered to Lessee.

Lessor may not accept said offer with any modification to its price, terms and/or conditions

in any respect without first again providing Lessee with written notice of, and the right to

accept, the modified offer. If the consideration to be paid to Lessor by the third party is in

whole or part in a form other than cash, the cash equivalent of such other consideration snall

be stated by Lessor in its offer to Lessee, and Lessee may agree to pay such cash amount in

lieu of such other consideration in its acceptance of such offer; provided, however, that if

Lessee does not believe that Lessor's offer states a cash amount fairly equivalent to the actual

cash value of the other consideration and so notifies Lessor within seven (7) days after the

receipt of the offer from Lessee, Lessor may either adopt the value set forth in Lessee's notice
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or refer the matter for arbitration. If the cash value of the other consideration is referred to

arbitration, Lessee's right of first refusal will extend until five (5) days after Lessee has

received notice of the arbitrators' final determination. Part of any agreement shall stipulate

that in the event Lessee does not exercise its right of first refusal under this section, the party

acquiring the authorization(s) for the Channels shall, at the option of the Lessee, purchase

the receive equipment in the possession of Subscribers and the Leased Equipment at the

Transmission Point (as defined in paragraph 6(a)) for fair market value.

(d) License Maintenance and Renewal At Lessee's expense, Lessor shall file all

necessary and appropriate applications and reports with the FCC and, as required by law, with

any and all other local, state, and federal governmental agencies to maintain and renew"it's

ITFS license and any associated authorizations. Lessor shall take all other appropriate actions

to obtain and maintain in force all licenses and authorizations required for use of the

Channels. Lessor shall not take any action which could reasonably be expected to cause the

FCC to restrict, revoke, cancel or refuse to renew Lessor's ITFS license.

2. EXCESS CAPACITY

Lessor has determined that there will be excess capacity available on the Channels

above the capacity to be utilized for Lessor's educational needs and that this excess capacity

is available for entertainment programming ahd commercial and other transmission. Lessor

has further determined that, by combining its educational programming with Lessee's

entertainment programming, and commercial and other transmission, a significant increase

in the number of persons who will have access to Lessor's educational programming may be

achieved at no additional transmission cost to Lessor.

3.. LEASE OF EXCESS CAPACITY,

(a) Excess Capacity Avajlable to Lessee Lessor agrees to lease to Lessee all of the

"excess" capacity available on all of the Channels, for the term of this Agreement. All time

available over and above the time utilized for Lessor's educational programming shall be

considered "excess capacity," as that term is defined by the rules of the FCC, specifically

section 74.931 thereto, and shall be available to Lessee for reception or transmission and for

entertainment programming and commercial and other transmission (hereinafter referred to

as "Lessee Time").
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(b) Reserved Time for Lessor Lessor reserves for itself a minimum of 21 hours per

week per"harmel for ITFS scheduled programming, up to four (4) hours per day between the

hours of 8:00 a.m. and 10:00 p.m. Monday through Saturday (referred to herein as "Lessor's

Primary Time."). Not less than thirty (30) days prior to the initiation of program service or

any expansions or reductions of service, Lessor shall provide Lessee, in writing, with a

schedule containing the specific Lessors Primary Time which it intends to utilize. Lessor also

reserves for itself up to an additional twenty (20) hours per week per channel for ITFS

scheduled programming which it may recapture upon prior notice to Lessee, between the

hours of 8:00 a.m. to 10:00 p.m. Monday through Friday (referred to herein as "Lessor's

Secondary Airtime."). In the event Lessor intends to utilize Lessors Secondary Airtime,

Lessor must provide Lessee with six month's advance written notice. Upon Lessor's recapture

of Lessor's Secondary Airtime, Lessee may carry Lessor's additional programming on any

MMDS or ITFS channel which is available for the use of Lessee.

(c) Lessee Provided Educational Programming. If the Lessor is unable to use its

reserved time, the Lessee will provide educational network programming, such as The

Discovery Channel, Arts & Entertainment, C-SPAN, etc., on those Channels as a service

without cost to the Lessor.

(d) Limitation on Subleasing Channel Capacity Lessor agrees not to sublease or sell

any of its time to any person or entity other than to Lessee.

(e) Sub ITFS Channels Unless otherwise prohibited by the Rules of the FCC, Lessee

Time shall include all capacity made available on all Charmels made available through the use of any

mulitplexing techniques or other similar technologies which allow the division of an existing 6MHZ

ITFS charmel into two or more discrete video, audio, or data, charmels, each of which shall hereinafter

be referred to as "Sub-ITFS Charmel." In the event Sub-ITFS Channels are utilized by Lessee, these

Sub-ITFS Charmels shall become a part of this agreement without additional consideration therefo·r.

Lessor also agrees to permit Lessee to charmel map or charmelload all Channels, subject to FCC rules

and regulations and Lessors program schedule.

(f) Licensee Control. Notwithstanding any other provision of this Agreement, Lessor

shall retain ultimate control of the ITFS facilities consistent with all FCC rules and

regulations.
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4. TECHNICAL CHANGES IN CHANNEL OPERATION AND EQUIPMENT FOR

LESSOR'S USE,

Lessor agrees that it will take no action which will degrade or interfere with the

reception of Lessee's signal or other technical aspects of Lessee's operation and services.

Furthermore, Lessor will not, by its own action or through a third party, utilize any part of its

licensed frequency spectrum to create or operate a service that is in competition with Lessee's

current, planned or future service over the system.

5. INTEGRATION OF LESSOR'S PROGRAMMING

At Lessor's request, Lessee agrees to endeavor to integrate certain of Lessor's

programming into the overall communications service offered to Lessee's Subscribers. This

integration shall include, but shall not be limited to, at the sole discretion of Lessee, listing

Lessor's material in program guides produced for subscribers, with full attribution to Lessor

as the source of such material of Lessor.

6. TECHNICAL FACILITIES

(a) Trnnsmissioo Point Location Upon execution of the Agreement, Lessee shall, in

consultation with Lessor, co-locate the Transmission Point for provision of the services

contemplated by this Agreement with the MMDS and/or other facilities Lessee operates or

plans to operate under lease agreement in the Area. At Lessee's experise, Lessor shall prepare

and file with the FCC, at the earliest date permitted under the FCC's rules and policies, any

appropriate applications or amendments to previously filed applications, to secure a license

to operate the channels from said location. Lessee shall provide all legal and/or engineering

personnel for such purpose or will have the right to approve any expenses incurred by Lessor

in advance of Lessor's incurring such expenses. If, upon reviewing Lessor's application, the

FCC directs Lessor to amend, revise or modify its application, and/or the terms of the

Agreement to comply with FCC rules or policies, Lessor and Lessee shall cooperate to

mutually agree upon such changes and Lessor will expeditiously so amend its application at

Lessee's expense. Upon FCC grant of the application, by Final Order, Lessee, or its designee,

shall, within a reasonable period of time, commence and, not later than the construction

deadline set forth in Lessee's authorization or any extension thereof, complete construction

of the Channel transmission facilities in accordance with said FCC authorization(s). At its
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expense, Lessee, or its designee, shall design, engIneer, purchase, and install such

transmitters, transmission line, antennas, and receivers as are required to operate the Channels

in accordance with the provision of such authorization(s). Any equipment so used in said

construction shall be leased to Lessor pursuant to Paragraph 9 hereof. (Said equipment is

hereinafter referred to as the "Leased Equipment"). Lessee shall supervise and shall be

responsible for the installation of the Leased Equipment and shall retain title to the Leased

Equipment. Lessee shall maintain adequate casualty and liability insurance to cover all

Leased Equipment installed pursuant to this Agreement. For purposes of this Agreement, a

"Final Order" means a written action or order of public notice issued by the FCC granting the

application and issuing the conditional license for the Channels to Lessor: (a) which has not

been reversed, stayed, enjoined, set aside, annulled or suspended, and (b) with respect to

which (1) no requests have been filed for administrative or judicial review, reconsideration,

appeal or stay and the time for filing any such requests, and the time for the FCC to set aside

the action on its own motion, has expired, or (ii) in the event of review, reconsideration or

appeal, the grant of the application and issuance of the conditional license has been :iffirrned

and the time for further review, reconsideration or appeal has expired.

(b) Modification of Transmissjon Point Lessor agrees to cooperate with Lessee to

change the Transmission Point specified in its application or FCC authorization to any

location request by Lessee from which Lessor's specified and protected ITFS receive sites will

be served, and, in such event, to fIle with the FCC any necessary and permissible amendment

to the application for the Channels or any necessary and permissible modification application

or notification consistent with the FCC's Rules. Lessee shall pay for Lessor's actual costs and

expenses, including legal and engineering fees, incurred by Lessor to prepare, file and

prosecute such amendment, application or notification, provided that Lessee has approved the

amount of such expenses in writing prior to their havingbeen incurred by Lessor and Lessor

has provided Lessee with satisfactory documentation of such expenses, or at the request of

Lessor, Lessee will prepare and provide such materials to Lessor, at Lessee's expense, for

submission to the FCC by Lessor.

(c) Recejye Facilities At Lessee's expense, not to exceed $500 per location, Lessee

shall construct receive facilities at up to eight (8) locations in the Area, to be selected by
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Lessor, capable of receiving the signal transmitted over the Channels, including one (I)

location to be selected at Lessor's studio or area headquarters capable of simultaneously

receiving and monitoring all of Lessor's signals transmitted over the Channels. In the event

that Lessor requests construction of a receive location that includes the wiring of a master

antenna system or similar multi-receiver configuration, Lessee shall install the extra wiring

required only if reimbursed by Lessor for its actual costs. Any equipment incorporated into

the aforesaid eight (8) locations shall, upon the initiation of operation of the system, remain

the property of the Lessee. In addition, all equipment installed at Lessor's expense shall

remain the Lessors property. All other receive equipment will remain the property of Lessee.

(d) Transmission point Facilities Lessee shall provide, at its sole cost and expense,

suitable space at the Transmission Point for the Channel antenna(s) and transmitters, and

TYRO satellite antenna. Lessor shall, where possible, co-locate its production facility with

Lessee's transmission facilities. In the event that Lessor's production facility cannot be co­

located with the Transmission Point, Lessor shall arrange for the transmission of programs

from its facility to the Transmission Point.

(e) Power Increase and other Modifications If Lessee so requests, Lessor will file an

amendment to its application for the Channels or a modification application with the FCC

seeking authority to increase the output power of the Channels to a higher level requested by

Lessee, at Lessee's expense. In the event that said authorization for power increase is

obtained, Lessee, at its sole expense, shall provide and install appropriate amplifiers and

related equipment in order to effect said power increase and such amplifiers and equipment

shall thereupon become part of the Leased Equipment. Lessee shall arrange for and pay for

all costs, including legal and engineering fees associated with said application and power

increase. If Lessee so requests, Lessor will apply for FCC authorization for any other

modifications or extensions to its application or license which Lessee deems necessary fot its

operations. This shall include, without limitation, modification to utilize multiplexing or

other c.ompression technology to expand use of the Channels bandwidth capacity to .

accommodate more than one video signal per channel or to engage in other types of service

permitted under.the FCC's rules, regulations and/or policies.

7. fEES...
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(a) Commencing with Subscribers in excess of 500 in the Market, but equal to or

less than 5,000 Subscribers in the Market, Lessee shall pay to Lessor, as consideration for

use of the excess capacity on the four licensed Channels provided to Lessee hereunder, Six

Cents ($0.06) per subscriber per month. Above 5,000, but equal to or less than 10,000

Subscribers in the Market, the fee payable to Lessor shall increase to Seven and One-Half

Cents ($0.075) per subscriber (above 5,000 in aggregate) per month. Above 10,000

Subscribers in the Market, the fee payable to the Lessor shall increase to Ten Cents ($0.10)

per subscriber (above 10,000 in aggregate) per month. In the event the Lessor is licensed

for fewer than four channels, all payments shall be reduced proportionally; e.g., for two

Channels the rate shall be Three Cents ($0.03) per subscriber per month, where it wo'uld

otherwise be Six Cents ($.06).

As used herein, "subscriber" means the number subscribers who have received and

paid for Lessee's wireless cable programming over one or more of the Channels in the market

area. In those situations where subscriptions for the channels are sold in bulk at a discount

to multifamily dwellings or commercial establishments, a "subscriber" is defined as an

"equivalent subscriber" in terms of payment due. The number of "equivalent subscribers"

shall be determined by dividing the total monthly payments received for such service by the

standard rate charged to individual subscribers in that system for the services provided. The

resulting figure, rounded to the closest whole number, shall be used as the number of

subscribers to be used to determine payment due.

(b) Right tQ Audjt Lessee and Lessor shall, while this Agreement is in force, keep,

maintain and preserve complete and accurate records and accounts, including all invoices,

correspondence, ledgers, financial and other records pertaining to Lessee's and Lessor's

charges hereunder, and such records and accounts shall be available for inspection and audit

at the respective offices of Lessee and Lessor at any time or times during the time service is

being provided to Lessee hereunder or within ninety (90) days thereafter, during reasonable

business hours, by Lessee or Lessor or their respective nominees. Notwithstanding the

foregoing, Lessee and Lessor shall be entitled to only one audit of each other's records and

accounts during any twelve-month interval. Lessee and Lessor shall provide each other with

five (5) business days' advance written notice of their intent to inspect said records and
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accounts prior to their being allowed to do so. Lessee and Lessor shall not interfere with each

other in the exercise of their respective rights of inspection and audit set forth herein. The

exercise, in whole or in part, at any time or times, of the right to audit records or accounts or

of any rights herein granted or the acceptance by Lessee or Lessor of any statement or

reminance tendered by or on behalf of either Lessee or Lessor, shall be without prejudice to

any rights or remedies of either of them and shall not preclude Lessee or Lessor from

thereafter disputing the accuracy of any such statement or payment.

(c) Lessee's Payment of LessQr's Fees Lessee shall arrange for and pay Lessor's

reasonable legal, engineering and related expenses actually incurred by Lessor in prosecuting

its application for the authorizations and documents.

8. ARBITRATION OF DISP\ITE

In the event that Lessee and Lessor cannot resolve any dispute arising under this

Agreement such dispute shall be resolved pursuant to arbitration pursuant to the procedures

of the American Arbitration Association, and the decision of the Arbitrator as provided for

therein shall not in any way result in a default hereunder unless the award of the Arbitrator

is not complied with. All information obtained by Lessee or Lessor during such disputes shall

be maintained on a confidential basis. In the event that Lessee and Lessor cannot agree upon

a single arbitrator, the Lessee and Lessor shall'each pick their own arbitrator. These two shall

then pick a third arbitrator. A decision of two out of three of the arbitrators shall be binding

upon the parties. Each shall pay for its own selected arbitrator and shall share the cost of the

third arbitrator equally.

9. CHANNEL EQWPMENI LEASE

Lessor shall lease from Lessee all Leased Equipment. The terms of the lease

agreement, to be entered into prior to commencing construction, shall include the following:

(a) Rent. Lessor shall pay to Lessee the·total amount of One dollar ($1) per year'for

any use of the Leased Equipment, it being understood that Lessor's provision of the airtime

at the rates provided in this Agreement is the major consideration for Lessee's Lease of the

equipment to Lessor.

(b) Taxes Lessee shall be required to pay all taxes and other charges assessed

against the Leased Equipment, without cost to or reimbursement by Lessor, and the Lessee
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shall be entitled to claim depreciation and investment tax credits thereunto for income tax

purposes.

(c) Maintenance and Operating Costs Lessee shall be required to bear all costs

associated with maintaining, upgrading and operating the Leased Equipment.

(d) Tean of the Equipment Lease The tean of the lease shall commence upon the

date actual construction begins and shall end upon the termination of this Agreement

(e) Purchase Option. In the event that this Agreement is terminated by Lessor by

reason of the unilateral default of Lessee, or by Lessee pursuant to Section ll(e) hereof, or

if this Agreement terminates by its own terms without the default of either party, Lessor shall

have the right to purchase the Leased Equipment and the receive equipment installed by

Lessee pursuant to Section 6(c) hereof for the then-fair market value of such Leased

Equipment and reception equipment. To exercise its right to purchase the Leased Equipment

and reception equipment pursuant to this Section 9(e), Lessor shall give notice of its intent

to do so within ten (10) business days of such termination. In the event of a dispute about

such value, the value will be determined by arbitration. Such right to purchase shall apply

to Leased Equipment only to the extent that such equipment is used solely for the

transmission of the Channels. Any equipment such as transmit antenna or combiners which

is also used for the transmission of signals other than the Channels is excluded from this

option to purchase. Such option will any event expire if full payment by Lessor to Lessee is

not made within thirty (30) days of Lessor's notice to Lessee or, if the value is determined by

arbitration, within thirty (30) days after Lessor receives notice of such determination.

10. CONTROL OYER PROGRAMMING

Lessee intends that only programming of a sort which will not serve to place Lessor's

reputation in the communitY in jeopardy will be transmitted by Lessee on the Channels. At

the present time, it is believed that this programming will be supplied by one or nl'ore

programming networks, such as Home Box Office, Showtime, the Movie Channel, ESPN,

WTBS,Cable News Network, etc. The parties recognize the difficulties inherent in

specifying exact standards in this Paragraph, but believe that good faith efforts on both sides

can overcome whatever differences may arise. Lessor shall have the absolute right to deny

Lessee the right to transmit on the Channels any program which is obscene as defined by the
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laws of the State of Louisiana and the United States or which would violate the rules and

regulations of the FCC.

11. TERMINATION

(a) Termination by Reason of NQ Channels within Thirty-six MQnths This

Agreement may be terminated at Lessee's option upQn thirty (30) days' written nQtice tQ the

Lessor in the event that the FCC has nQt granted an ITFS authQrization fQr the Channels to

LessQr within thirty-six (36) mQnths frQm the date this Agreement is signed.

(b) Termination by Reason of ReVQcation Qf FCC AuthorizatiQn. If LessQr's FCC

authQrizatiQn is ever terminated or revQked by Final Order, this Agreement will terminate.

ShQuld such terminatiQn occur, each party shall be entitled tQ retain all equipment and

materials purchased Qr furnished by such party. There shall be a final accQunting Qf monies

due under this Agreement, and when cQmpleted, there shall be nQ further liability Qf Qne party

tQ the Qther. If the terminatiQn Qccurs during the middle of a mQnth, payment under the Fee

Schedule at Paragraph 7(a) shall be prorated. ShQuld LessQr's applicatiQn Qr License be the

subject Qf a lawsuit Qr petitiQn Qr any proceeding befQre the FCC Qr Qther gQvernment agency

Qr judicial bQdy, LessQr, at Lessee's request and expense, shall defend its application and/or

license in any proceedings which CQuid adversely impact Lessor's rights in the application Qr

license.

(c) Termination by Reason of Default and Nonperformance At the optiQn of the non­

defaulting party, this Agreement may be terminated upon the material breach or default by

the other party Qf its duties and obligations hereunder if such breach or default shall continue

for a period of thirty (30) cQnsecutive days after such party's receipt of notice thereQf from the

non-defaulting party; provided, however, that failure to make any payment required under

Paragraph 7 hereof shall, if such failure continues for a periQd Qf thirty (30) days after written

notice thereof to Lessee, and then continues for an additional twenty (20) days after a second

written nQtice thereof to Lessee, constitute a material breach of this Agreement by Lessee.

In the event of terminatiQn pursuant tQ this Subparagraph, such termination shall not affect

or diminish the rights Qr claims or remedies available in equity Qr at law to the non-defaulting

party arising by reason Qf such breach Qr default. At nQ time under this subparagraph shall

Lessee be required to pay pursuant to the Fee Schedule fQr any time period during which it
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has no access to air time for transmission.

(d) TerminatiQn Due tQ Change Qf Business CQnditiQns Prior tQ starting actual

construction of the Channels, Lessee shall have the option to terminate this Agreement by

notifying Lessor, in writing, that circumstances exist with reference to the transaction

contemplated by this Agreement which would interfere with Lessee's business plan. In the

event of such termination, neither party shall have any further obligation to the other, except

that Lessee shall reimburse Lessor for any out-of-pocket expenses previously approved by

Lessee and incurred by Lessor.

(e) Early TerminatiQn by Lessee Lessee may terminate this Agreement at any time

and for any reason by providing Lessor with one (1) year's prior written notice. This right is

in addition to, and not in place of, the right to terminate provided, elsewhere, in Section 11.

(f) TerminatiQn for Failure tQ Construct Lessor may terminate this Agreement if

Lessee has failed to construct the Channels within five (5) years of the grant of an FCC

authorization for such construction. In the event of such termination, neither party shall have

any further obligation to the other, except that Lessee shall reimburse Lessor for any out-of­

pocket expenses previously approved by Lessee and incurred by Lessor.

(g) I,essor Elects tQ Cancel its AuthQrizatjon(s) for Channels Lessor reserves the

right to terminate any further activity covered by this Agreement, by submitting any ITFS

licensees) it might obtain to the FCC for voluntary cancellation. Such termination by

cancellation of its licensees) may be for any reason and shall only require that Lessor provide

Lessee a ninety (90) day written notice prior to submission of its licensees) to the FCC for

voluntary cancellation; provided however, that if Lessee designates a qualified entity to .

Lessor within such ninety (90) day period, Lessor shall be obligated to execute an assignment

of all of its rights to any ITFS Licenses or license applications covered by this Agreement or

other FCC authorizations directly related to such ITFS licenses to such FCC qualified entity

and maintain the validity and effectiveness of such licenses, applications and other

authorizations, at Lessee's expense, until a Final Order by the FCC assigns or denies the·

assignment of Lessor's rights to the designated qualified entity. Upon completion of such

assignment, alI of Lessor's obligations under this agreement shall terminate and Lessor shall

have no liability whatsoever to Lessee. Should Lessor have incurred any out-of-pocket
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expenses directly related to this Agreement and owed by Lessee under the terms of this

Agreement but not yet paid to Lessor by Lessee, Lessee shall be obligated to pay such

expenses prior to Lessor's executing an assignment of its rights to FCC applications or

authorizations.

12. NOTICE

Any notice to be given by either Lessor or Lessee under any provision of this

Agreement shall be by facsimile transmission, with original distribution by first class mail,

or by prepaid overnight express courier to the President, Administrative Member, or other

person designated in writing by a party to this Agreement to receive notice. Any notice to be

given by either Lessee or Lessor under any provision of this Agreement shall be at such

location as may be designated by each to the other, and shall be considered delivered after

having been received by the other party.

13. SEYERABILITY

Should any court or agency, including the FCC, determine that any provision of this

Agreement is invalid, the remainder of the Agreement shall stay in effect and the parties agree

to use their best efforts to negotiate a replacement provision which is valid.

14. YENUE AND INTERPRETATION

This Agreement shall be governed by, and construed and enforced in accordance with

the Communications Act of 1934, as amended, the rules and policies of the FCC and the laws

of the State of Louisiana.

15. ENTIRE AGREEMENT

This Agreement constitutes the entire Agreement between the parties and supersede

all prior oral or written provisions of any kind. The parties further agree that this Agreement

may only be modified by written agreement signed by both parties.

16. ASSIG~ENT

Lessor or Lessee may not assign, transfer, sell, dispose of or otherwise alienate or

encumber their rights or obligations under this Agreement without the prior written consent

of the other, which consent shall not be unreasonably withheld. Notwithstanding the

foregoing, Lessee may assign its rights, benefits, duties and obligations hereunder to a lender

in connection with the financing of its wireless cable system without securing the prior
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written consent of Lessor. In addition, Lessee may assign its rights, duties, benefits and

obligations hereunder to any subsidiary corporation, parent corporation or corporation under

common control without the prior consent of the Lessor.

17. RIGHT OF FIRST REFUSAL

If at any time after the date of the execution of this Agreement, Lessor shall detennine

to sell, convey, assign or otherwise dispose of the licenses and authorizations for the Channels

(except by voluntary cancellation which shall be governed under Section ll(g) of this

Agreement), Lessee, or its designee then eligible to be licensed to operate such Channels,

shall have the right and option to acquire such licenses and authorizations, subject to the

following procedures arid to FCC rules and regulations:

(a) Within thirty (30) days after receiving an offer to acquire the authorization(s), (or

after an offer to convey by Lessor is accepted by a third party subject to Lessee's right of first

refusal), Lessor will serve Lessee with written notice containing a copy of such offer,

identifying the offeror and stating Lessor's intent to accept the offer.

(b) Within sixty (60) days of its receipt of such notice, Lessee will notify Lessor in

writing of its intention to match the offer to obtain the authorization(s) on the same tenns

contained in the notice, in which event Lessor will reject the original offeror's offer (or

conditional acceptance of the third party) and accept that of Lessee. Lessee's failure to so

timely notify Lessor of its intention to match the original offer (or acceptance) shall be

construed as notification that Lessee or its designee does not wish to so exercise its right of

first refusal with regard to the original offer and only in such event may Lessor accept the

original offer (or conditional acceptance).

(c) In the event that any tenn of the original offer is changed in any respect or a new

offer is presented, before' accepting such offer, Lessor must first follow the procedures

specified in the foregoing subparagraphs (a) and (b), providing Lessee notice with regard to

the revised offer and giving it or its designee the opportunity to exercise its right of first

refusal thereto.

(d) At the commencement of any negotiations with any party for the acquisition by

that party of the authorizations, Lessor will provide such party, in writing, with full disclosure

of Lessee's rights provided for in this Paragraph 17 and of Lessor's intention to honor these
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rights. In the event Lessee does not exercise its right of first refusal under this section, then

the party acquiring the authorization(s) for the Channels shall, at Lessee's option, become the

Lessor under this Agreement and shall assume all rights and obligations of the Lessor under

this Agreement. If Lessee does not exercise its option, then part of any assigned agreement

shall stipulate that the party acquiring the authorization(s) for the Channels shall, at the option

of Lessee, purchase the receive equipment in the possession of Subscribers and the Leased

Equipment at the Transmission Point (as defined in paragraph 6(a)) for fair market value.

18. INDEMNlFlCATION

(a) Lessee Lessee agrees, to the fullest extent permitted by law, to hold Lessor

harmless and to indemnify and defend Lessor from all claims, demands, causes of action, loss,

and judgments, including attorneys' fees (herein collectively "claims") resulting from Lessee's

use of the license granted by this Agreement, unless such claim arose out of a negligent or

intentional act or omission of Lessor, its agents, or employees.

(b) l,e.ssQr Lessor shall pay any and all costs and expenses, including attorneys' fees,

resulting from Lessor's breach of this Agreement or from any negligence, omission or

wrongful act by Lessor, its agents or employees.

19. COOPERATION

Lessor and Lessee each warrant to each other that it will take no action that will

unreasonably interfere, threaten or frustrate the other's purposes or business activities. Lessor

and Lessee agree to keep the other informed and to coordinate with the other any of its

activities that may have such effect on the other.

20. LEASED EQUIPMENT

Lessee shall supply, at its sole cost and expense, sufficient personnel to operate and

maintain the Leased Equipment. Such personnel shall, at all times, be under the supervision

of Lessee but subject to control of Lessor. Said personnel shall insure that the LeaSed

Equipment shall, at all times, meet the technical operating requirements of the Rules of the

FCC. Such operations and maintenance activities shall be undertaken at such times as are

consistent with the operating requirements of Lessee's business.

21. START DATE,

For purposes of this Agreement, the Start Date shall be that date indicated in writing
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TEL:
..
Uct:

by Lessee to LAssor that commercial broad.ca.sting try ~see has commenced.

22. MAIE~IAI. POCUMENTS

L:ssor ~fill make aV!i1able to Lcs= for inspection all of rhc material documents and

contracts to wtuch t..enor is I party which in any way affe't the Channels.

23. SPE<J~i!' CONPrrIONS

Ncxwi~lIllY ocher provision~ of thU COn[=I, Le~ee agrees to provide sueh

~upport to I...es.sor a:l is tuSonably t1eeC$sary to ;].SSiSl L~sor in providing a minimum o(

twenty-one (2 H hours per e!lann.el per weU: of qualified educational programming on the

Channels as n=aty to ml:Ct the ~u!rtments of the FCC with ~sp.:ct to its ITFS license.

24. NON..prsg O:UTBE
Lessor~ not to di&close the ,oncents of this agreement to thiIU panics ~ccpt to

the extent required III eon~onwith an FCC ipplication or ncce~ (or Lessor to fulfill

its public ~oRl requirement.,
U BQAB~ APPROYAL

Thil; Aercement is entered into subject to the approvil of the Lessor's glJvcmin,

!loud. The officials of the Lessor will we their besl efforts to obtain prompt approval by

the boW and wiJl notity the Le:Ree as soon as approval bas been m;ej ¥ed. The Lessee has

the right to ......ithdraw this offer by scn4ini written notice to the Lessor, if a delay in

obtaining boaro'ipproval jeopWi:eS 115 ability to submit an ITFS license' application to the

FCC during the first available tlling window, or its ability to develop the wireless c~bte

syncm.

IN WTINESS WHER.EQF. th2e plrtiei Ilcmo have executed this Airumetlt on the date first

above wrilten.
,
I

LESSOR:
SWEENY INDEPENDa-rr
SCHOOl.. DISTRICT

BY~:a{qt;da'tl::t. Supt.

rrs:: -'- _

1l0<\9S
C::\WPO<XS\CK::OM.P'\lTFS\fIFSWJ!.sTD
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LESSEE:
WIRELESS ONE, INC.

B~~c!
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EXHIBIT C

Statement of Purpose and Objective

The Applicant will use the instructional television fixed service channels for expanding
its current educational opportunities, as well as for establishing new programs. These channels
will permit it to offer for-credit educational courses to its enrolled students as well as students
attending other educational institutions in the area.

The Applicant's goals for its regional education will be especially benefited by the use of
these channels, pennitting expansion of the critical area of secondary education. Through its
partnership with Wireless One, Inc., it will use ITFS frequencies to increase educational
opportunities it currently offers.

Staff development and continuing in-service training can be enhanced by the use of these
channels, pennitting area-wide opportunities in these very crucial areas. These channels will also
be especially valuable in supplementing classroom instruction for tutorial purposes and will
allow the Applicant to be able to expand its classroom course selection.

The Applicant plans to utilize this telecommunications network to offer its students, and
the surrounding community, a diverse selection of formal and non-formal educational
programming.
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EXHIBIT D

Justification for Number of Channels Requested

The Applicant intends to transmit educational programming for several levels of
education to a growing number of receiving sites. In addition, it intends to expand its adult and
community educational programming to encompass a broader section of the area population.

Once royalty income justifies expansion, the Applicant intends to develop a video facility
for providing classroom courses to its member schools and significant supplemental educational
materials, with special emphasis on tutorial materials for assisting students who may require
additional instruction. In addition, Applicant intends to provide distance learning opportunities
to Homebound Students.

The Applicant needs to lease excess time on these channels to provide the financial
support for· the educational effort. With the growing population and increased interest in
educational programming, the Applicant anticipates growing demands on these channels for
course offerings and feels that it must have the use of four (4) channels.
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1: 18PM
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Mr. William F. C&lon
ActIng Secrtlary
Fld_al Communloatlon. Commlnlon
1818~. Street, N.W., Room 222
WUIWIgtM, O.C. 2055.

!=Ie: ~tlCln at Sweeny I/lclependllnt Scllool Oiatrlcl for Inll,uOlJcnal 1.'....I.ion
Fixed ser,.ioe Slation in Fraeport. T_

Cear Mr. Calon:

'Mlarton CountY Junior College is I/llt Uoetl... of WLX-IS7. 111. B llroup cnanrllil8
in Wl1l1rtOI1. Tlx... W. do not otlJeot ro 1M SWMny 1na.p..1CIent ;ohco/ OillriGt.
~lcaliOtl (0' n_/TFS fa~''''''and lhe p«entl«fI~ llII:erl_oe tII&l may -'1
belwe.., OOoohllMeI "Nlet arval. Whartlll1 ~t)' Junior Col. l:lelIWu trlal m.
e1atlona l;lln be operttea In • ceeralnlllCl ml/lMl' 10 .. 1101 to " .... I1l'f mill....
~oe. 'Therefore. " hay. mJ eJbilldlon 10 Ill. SVtttn)' 'ndependent SCIIlOOl C~lCt,
FrMflOIt Texu itltiOn operation. .

If obItc1lal~lIvtIlI Of Intolftrtnet are OICpOrltllGtd wh.., 1111 ttstiorl. becom.
operation.., S~y Inclec*ldtl'll SCtIClOI DlIlriel "" comm/tltd fla fuQ l;OOP.fillon to
I~ inIttferen;e fg !he ..:tnt !hit ft Is Il!dlnlcally fauibJe II tMlOIIlbf. COIL W. "19
will oooperttiin ttlt oentrol d real mutuallnmfwtnce.

SlnllMl¥.

~1 Caunty JunIor Colli"

By~~,dt/~
Ill: ltaiA€I(C
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