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April 5, 2006

Via Electronic Filing

Ms. Marlene H. Dortch

Secretary

Federal Communications Commission
445 12" Street, S. W.

Washington DC 20554

Re: Follow-Up to Written Ex Parte Submission -WT Docket No. 03-66

Dear Ms. Dortch:

This follow-up written presentation is being filed on behalf of Hispanic Information and
Telecommunications Network, Inc. (“HITN”), the largest holder of Educational Broadband
Service (“EBS”) spectrum in the United States, and is a supplement to the letter filed by HITN
yesterday, April 4, 2006, in the above-referenced docket (attached hereto as Exhibit A). That
letter concerned closing a loophole related to the Commission’s change in policy to extend
allowable EBS lease durations.

It is important to note that HITN first raised this important issue in its October 23, 2003 reply
comments in response to the Commission’s 1997 Notice of Proposed Rulemaking in re
Amendment of Parts 1, 21 an 74 of the Commission’s Rules regarding ITFS and MMDS
Spectrum, 12 FCC Rcd.22174 (1997) (“First Two-Way Order NPRM”). Since HITN put the
Commission on notice of this problem in 2003 and this loophole has not yet been closed, the
problem has been severely exacerbated by legacy operators abusing the Commission’s policies
intended to allow for longer new two-way leases, by claiming extension of many legacy one-way
video leases beyond ten years. With a further extension of the maximum allowable EBS lease
term beyond 15 years, legacy operators will have the green light to continue warehousing
spectrum using the same extension claims. In its 2003 reply comments, HITN wrote:

As a corollary, however, HITN proffers that the Commission does have the jurisdiction and
authority to void any term(s) that are found to be unlawful or contrary to Commission rules or policy in
ITFS lease agreements, over which the Commission initially took jurisdiction in 1983. In this respect,



HITN believes the Commission should not permit a commercial lessee of ITFS spectrum to, for example,
extend a 10 year analog video programming based excess capacity lease entered into under the former rules
that limited lease terms to a maximum 10 years, for an additional 5 year term, pursuant to a claim the
Commission authorized 15 year leases in the Two-Way Order, notwithstanding that the lessee has never
fulfilled the terms of the agreement to construct an analog wireless cable system. This type of activity by
an ITFS lessee typically serves only to hold the ITFS licensee’s channels hostage under an outdated video-
only lease until the ITFS licensee enters into a new two-way data lease with the commercial lessee on its
terms, preventing the ITFS licensee from entering into a new two-way data lease with a third party. The
Commission can and should declare that this practice is unlawful and not permissible under its rules. The
public interest requires in this instance that the Commission confirm that commercial lessees of ITFS
spectrum capacity may not prevent an ITFS license holder from developing its spectrum under the current
rules by a threat of enforcement of tenuous lease provisions granting an additional 5 year period to hold the
spectrum hostage.

In its comments, Spectrum Market, LLC (“SM”) proposes that the Commission either terminate
all leases in existence at the time the new rules in this proceeding are adopted, or declare that such leases
may not be extended beyond 15 years. While HITN disagrees that the Commission should terminate all
leases entered into under the current rules and further disagrees that the Commission has the jurisdiction to
do so, we believe SM’s proposal regarding limiting lease extensions well founded but misses the mark.
The lease gamesmanship being played by commercial ITFS lessees is not with respect to attempting to
extend analog or one-way legacy leases beyond 15 year terms as SM suggests, but rather, as proffered by
HITN, to extend those leases beyond ten year terms, in violation of the rules and policies that were in effect
at the time these leases were executed. Either way one looks at this issue, the end result to the educator is
the same — a lessee that has no intention of ever fulfilling the terms of its original analog video-only
wireless cable contract, whatever the term, is holding the ITFS spectrum hostage and continuing to deprive
the public of the development of this valuable educational resource. The Commission should declare that
no ITFS lessee may extend a lease entered into prior to the release of the Two-Way Order beyond its
original 10 year term or for any additional term beyond 10 years (whatever provision that may be construed
to permit such extension in the lease), unless that lessee intends to promptly fulfill all of its obligations
under the lease as to construction and operation of the analog video wireless cable facility contemplated
thereby. Any lessee that cannot make these affirmative representations should have no right to extend such
a lease under any circumstances.

HITN Reply Comments at Section V, filed October 23, 2003 in re Docket 03-66.

In order to make the case that the Commission should close the legacy one-way video lease
extension loophole discussed in more detail in HITN’s April 4, 2006 letter as part of its order on
reconsideration in this proceeding, HITN thought it would be useful to demonstrate to the
Commission the serious nature of this problem with numerous EBS existing leases by illustrating
just a few examples of the type of lease provisions that are void as against the law and public
policy, and pursuant to which legacy operators have an opportunity to abuse the Commission’s
forward-looking extension of lease term policies for new two-way leases. As such, please find
attached at Exhibit B hereto a summary of several such EBS leases entered into prior to the First
Two Way Order NPRM. These leases (of which complete copies are also attached) contain
terms that could be construed by a legacy operator to extend its hold on the spectrum for decades
without having to renew the lease for two-way uses and that serve to allow that operator to
prevent the licensee from making the spectrum available to a new entrant that intends to
immediately construct a new wireless broadband system on the channels.!

! Note that many of these leases also contain an unknown term start date because the initiation of the term is
triggered by commencement of wireless cable services, construction of the wireless cable system, or service
provision of the first wireless cable subscriber — none of which events in the vast majority of cases ever occurred.
Therefore, these licensees have double trouble with the legacy operator, which can claim not only the lease is
extended for many, many, more years based on FCC rules, but that the initial term has not yet even begun.
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Please contact the undersigned counsel with any questions about this submission.

Very truly yomsrs,

Rﬁfpéﬂ/eis{'—"""

Enclosures

cc: (VIA Hand Delivery w/ enclosures and via e-mail)
Fred Campbell
John Giusti
Barry Ohlson
Aaron Goldberger
Catherine Seidel
Peter Corea
Walter Strack
Joel Taubenblatt
John Schauble
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1010 Wayne Avenue, Suite 950
Silver Spring, MD 20910
Tel: (301) 589-2999
Fax: (301) 589-2644

April 4, 2006

Via Electronic Filing
Ms. Marlene H. Dortch

Secretary

Federal Communications Commission
445 12th Street, S. W.

Washington DC 20554

Re:  Written Ex Parte Submission -WT Docket No. 03-66

Dear Ms. Dortch:

This letter is on behalf of Hispanic Information and Telecommunications Network,
Inc. (“HITN”), the largest holder of Educational Broadband Service (“‘EBS”)
spectrum in the United States.

In crafting final rules in the above-referenced proceeding pertaining to the
maximum length of EBS leases, the Commission should make very clear in the
order on reconsideration that any further extension of the allowable maximum lease
term 1s not intended to continue allowing legacy operators a loophole not closed by
the Commission when it first extended maximum allowable EBS (then ITFS) lease
terms from 10 to 15 years.

When the Commission extended the maximum allowable lease term from 10 to 15
years to give operators further flexibility respecting plans to use EBS spectrum for
new two-way uses under seemingly future two-way EBS leases, the Commission
failed to address the issue whether a legacy operator could use the new 15 year
lease term maximum to extend a legacy one-way video only use lease entered into



prior to 1997 when the First Two-Way Order NPRM! was issued, from a 10 year
maximum lease term allowed under the old rules to a 15 year maximum term for
new uses contemplated in the First Two Way-Order. As a result, legacy operators
have taken the position, including with HITN and many other EBS licensees over
the past 7-8 years, that legacy leases that contemplated any potential for a greater
than 10 year term, were automatically extended to a 15 year term.

This has been a major problem for two important reasons. First, this has enabled
operators to continue enforcing leases entered into under the old rules that
contemplated one-way video uses only for a maximum term of 10 years for
significantly longer terms, notwithstanding the spectrum has not been used for that
purpose by most operators for at least the past 10 years. This has enabled legacy
operators to warehouse and hold EBS spectrum hostage under the pretense that the
FCC blessed their ability to enforce longer legacy lease terms under the guise of the
new two-way rules contemplating these operators to enter into new 15-year lease
terms. Second, this has prevented many EBS licensees from having full flexibility
and freedom on a level playing field to negotiate new two-way lease terms with an
existing operator leasing the channels or a new operator of their choice because of
the threat of litigation pertaining to legacy operator claims of automatically
extended over ten year one-way video lease terms purportedly condoned by the
Commission.

As an example of how this could be a major problem for an EBS licensee, the
Commission should consider the following potential case.2 A licensee entered into
an excess capacity lease with Legacy Operator X on November 1, 1995 that allowed
the Operator to use Licensee’s EBS channels for one-way video use for a term of 10
years, or until November 1, 2005. The lease also contemplates two additional 10-
year renewal terms if FCC rules ever allow for lease terms longer than 10 years.
Licensee has been receiving $2,000 a month in lease payments throughout the term.
On November 1, 2005, Licensee notifies Legacy Operator X that it is prepared to
negotiate a new lease with Legacy Operator X for new two-way uses on Licensee’s
EBS channels, to the benefit of Legacy Operator X and Licensee, and Licensee
makes a proposal for a new lease. However, Legacy Operator X does not intend to
provide any two-way services on the spectrum into the foreseeable future (if ever),
and responds to Licensee that pursuant to the FCC’s extension in 1998 of the
maximum allowable lease term to 15 years, Legacy Operator X is electing to extend
the legacy lease until November 1, 2010. Around the same time, Licensee has
received a proposal from New Operator Y for the lease of its EBS channels to be

! In re Amendment of Parts 1, 21 an 74 to Enable MDS and ITFS Licensees to Engage in Fixed Two-
Way Transmissions, Notice of Proposed Rulemaking, 12 FCC Rcd.22174 (1997) (“First Two-Way
Order”).

2 At the request of the Commission, HITN can provide numerous and voluminous examples of leases
containing this type of language that a legacy operator can rely on to extend a legacy analog one way
video lease for a significantly longer term for the purpose of warehousing spectrum, as well as
specific cases where this is actually occurring.



immediately developed as part of a new two-way wireless broadband system, with
lease payments of $10,000 a month.

In this example, Licensee is faced with the Hobson’s Choice of having its Channels
warehoused by Legacy Operator X for an additional 5 years or more (if the
Commission extends allowable lease terms of longer than 15 years) because Legacy
Operator X does not intend to deploy a new wireless broadband system on
Licensee’s Channels or Legacy Operator X desires to prevent New Operator Y from
entering the market and immediately deploying a wireless broadband system.
Either way, Licensee and the public lose. Licensee loses because, among other
reasons, its spectrum is being warehoused indefinitely and may not be put to new
uses for a long time, if ever. The public (and the Commission) loses because the
spectrum is not being put to the new uses for which it is intended to serve the public
interest.

To close this loophole, the Commission must specify in the order on reconsideration
that for any leases contemplating one-way video only use entered into prior to the
release of the 1997 First Two Way Order NPRM when the public was on notice of
potentially longer lease terms for leases allowing new two way or other uses, any
later Commission rules permitting longer than 10 year lease terms may not be
relied on by legacy operators to cause the extension of those leases beyond then
current rules in effect allowing 10 year maximum lease terms. This will serve the
public interest and facilitate more immediate use of EBS spectrum for new two-way
uses, and prohibit legacy operators from warehousing spectrum under legacy one-
way video only leases under the pretense of a purported Commission blessing
through its intent to allow longer term new two-way leases.

Very truly yours,

/s/ Rudolph J. Geist

cc:  (VIA E-Mail)
Fred Campbell
John Giusti
Barry Ohlson
Aaron Goldberger
Catherine Seidel
Peter Corea
Walter Strack



Joel Taubenblatt
John Schauble
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HITN Ex Parte Supplemental Submission - SUMMARY OF ATTACHED LEASE AGREEMENTS

WNC235 (Counterpoint Communications)

Operator:

Date of execution:

Lease term start date:
Ten-year termination date:
Loophole termination date:
Loophole Language:

Ascutney Associates, Inc.

12/11/1991

3/21/1994 — “the date Lessor is issued a license by the FCC”

3/21/2004

3/21/2024 — improper 20-year extension.

Section 1(b): “If FCC rules are modified to permit at the time of expiration of the Initial Term, this
Agreement shall automatically and without further notice be extended for up to two (2) successive
additional terms (each such additional term is hereinafter referred to as a "Renewal Term") of ten (10)
years each unless and until Lessee [OPERATOR] shall have served written notice on Lessor
[EDUCATOR] at least ninety (90) days prior to the expiration date of the Initial Term or Renewal
Term.”

WNC236 (Santa Rosa County Schools)

Operator:

Date of execution:

Lease term start date:
Ten-year termination date:
Loophole termination date:
Loophole Language:

Wireless Cable of Florida, Inc.

2/18/1993

3/18/1994 — *“date on which the FCC issues a license for the Channels for the Market”

3/18/2004

3/18/2014 — improper 10-year extension.

Section 2: “Lessee [OPERATOR] shall have the option to renew this agreement for three (3) additional
sixty (60) month terms (each being hereinafter referred to individually as "Extended Term™) under the
same terms and conditions as contained herein, provided, however that ... with respect to the second and
third Extended Terms, each of said extensions are conditioned upon (a) Lessee [OPERATOR] delivering
to Licensee a written notice of its [OPERATOR'S] intention to renew no later than six (6) months prior
to the end of the then current term, (b) Lessee [OPERATOR] not being in default under this Agreement
at the end of the then current term, and (c) such extension of term shall be in compliance with FCC
regulations and policies then in effect, and (d) Licensee's consenting to such extended Terms, such
consent which shall not be unreasonably withheld. The parties recognize that lease terms exceeding ten
years are currently prohibited by FCC rules.”

HITN Ex Parte — Summary of Attached Lease Agreements, page 1 of 4



WNC?240 (Texas State Technical Institute)

Operator:

Date of execution:

Lease term start date:
Ten-year termination date:
Loophole termination date:
Loophole Language:

United States Wireless Cable, Inc.

11/27/1990

INDEFINITE: “upon the date commercial broadcasting on the channels commences”
11/27/2000? — even a proper ten-year termination can be postponed indefinitely.

11/27/2020? — improper 20-year extension, even after indefinite start of term.

Section 1(b): “If FCC rules permit at the time this Agreement expires, this Agreement shall be
automatically and without further notice be extended for up to two (2) successive additional terms (each
such additional term is hereinafter referred to as a "Renewal Term") of ten (10) years each unless and
until Lessee [OPERATOR] shall have served written notice on Lessor [EDUCATOR] at least ninety
(90) days prior to the expiration date of the Initial Term or Renewal Term (hereinafter referred to as the
"Expiration Date"), that it [OPERATOR] elects not to renew this Agreement for a Renewal Term.”

WNC503 (The Kearney State College Foundation)

Operator:
Date of execution:
Lease term start date:

Ten-year termination date:
Loophole termination date:
Loophole Language:

Wireless Entertainment Network

1/22/1992

INDEFINITE: “upon the initiation of Lessee's [OPERATOR'S] Wireless Cable Service on the
Channels”

1/22/2002? — even a proper ten-year termination can be postponed indefinitely.

1/22/20227? — improper 20-year extension, even after indefinite start of term.

Section 1(b): “If FCC rules permit at the time that this Agreement expires, this Agreement shall
automatically and without further notice be extended for up to two successive additional terms (each
additional term is referred to as a "Renewal Term") of ten years each unless and until Lessee
[OPERATOR] shall have served written notice on Lessor [EDUCATOR] at least ninety days prior to the
expiration date of the Initial Term or Renewal Term (the "Expiration Date"), that it [OPERATOR] elects
not to renew this Agreement for a Renewal Term.”

HITN Ex Parte — Summary of Attached Lease Agreements, page 2 of 4



WNC647 (Lake City Community College)

Operator:

Date of execution:

Lease term start date:
Ten-year termination date:
Loophole termination date:
Loophole Language:

Heartland Wireless Communications, Inc.

7/20/1994

7/20/1994

7/20/2004

7/20/2024 — improper 20-year extension.

Section 1(b): “If FCC rules permit at the time this Agreement expires, this Agreement shall be
automatically and without further notice be extended for up to two (2) successive additional terms (each
such additional term is hereinafter referred to as a "Renewal Term") of ten (10) years each unless and
until Lessee [OPERATOR] shall have served written notice on Lessor [EDUCATOR] at least ninety
(90) days prior to the expiration date of the Initial Term or Renewal Term (herinafter referred to as the
“Expiration Date”), that it [OPERATOR] elects not to renew this Agreement for a Renewal Term.”

WNC786 (Sacred Hearts Academy)

Operator:
Date of execution:
Lease term start date:

Ten-year termination date:
Loophole termination date:
Loophole Language:

Hawaiian Broadcasting Investors 1, Limited Partnership

May 1994

INDEFINITE: “the date on which Hawaiian Broadcasting [OPERATOR] uses the transmission
capacity on the Channels for the provision of its [OPERATOR’S] Wireless Cable Service.”

May 2004? — even a proper ten-year termination can be postponed indefinitely.

May 2034? — improper 30-year extension, even after indefinite start of term.

Section 2.2: “Lessor [EDUCATOR] shall negotiate in good faith exclusively with Hawaiian
Broadcasting [OPERATOR] and Hawaiian Broadcasting [OPERATOR] shall negotiate in good faith
with Lessor [EDUCATOR] the terms and conditions on which the Term or any Renewal Term, as the
case may be, shall be renewed; provided, however, that in the event the FCC rules and regulations are
amended to permit the automatic renewal or extension of agreements for the utilization of transmission
capacity on ITFS channels, which the parties hereby acknowledge and agree is an express condition to
this proviso, then upon the expiration of the Initial Term the term shall automatically renew without any
further action of the parties for an additional term which shall be of the longest duration permitted under
the applicable FCC rules and regulations in force and effect at such time; and provided, further, that if a
subseguent automatic renewal term also is permitted under the FCC rules and regulations in force and
effect as of the date on which a second automatic Renewal Term would commence, which the parties
hereby acknowledge and agree is an express condition to this further proviso, then, upon the expiration
of the initial automatic Renewal Term, the term shall renew for a second Renewal Term of the same
duration upon the giving of notice to Lessor [EDUCATOR] by Hawaiian Broadcasting [OPERATOR]
no later than one hundred eighty (180) days prior to the expiration of the first automatic Renewal Term.”

HITN Ex Parte — Summary of Attached Lease Agreements, page 3 of 4



WNC992 (Counterpoint Communications)

Operator:

Date of execution:

Lease term start date:
Ten-year termination date:
Loophole termination date:
Loophole Language:

Onondaga Wireless, Inc.

8/3/1993

3/30/1998 - “the date Lessor is issued a license by the FCC”

3/30/2008

3/30/2028— improper 20-year extension.

Section 1(b): “If FCC rules are modified to permit at the time of expiration of the Initial Term, this
Agreement shall automatically and without further notice be extended for up to two (2) successive
additional terms (each such additional term is hereinafter referred to as a "Renewal Term") of ten (10)
years each unless and until Lessee [OPERATOR] shall have served written notice on Lessor
[EDUCATOR] at least ninety (90) days prior to the expiration date of the Initial Term or Renewal
term.”

WND220 (Sweeny Independent School District)

Operator:
Date of execution:
Lease term start date:

Ten-year termination date:
Loophole termination date:
Loophole Language:

Wireless One, Inc.

10/18/1995

INDEFINITE: “For the purposes of this Agreement, the Start Date shall be the date indicated in
writing by Lessee [OPERATOR] to Lessor [EDUCATOR] that commercial broadcasting by
Lessee [OPERATOR] has commenced.”

10/18/2005? — even a proper ten-year termination can be postponed indefinitely.

10/18/2015? — improper 10-year extension, even after indefinite start of term.

Section 1(b): “If then allowed by FCC policy and Rules, the Initial Term shall automatically be extended
for an additional ten year period upon all terms and conditions hereof.”

HITN Ex Parte — Summary of Attached Lease Agreements, page 4 of 4



RECEIVED
APR 2 2 1963

RECEIVED

COUNTERPOINT COMMUNICATIONS;, INC.

"C" CHANNEL GROUP APR 22 1993

FEDERAL COMMUNCATIONS COMMISSION
OFFICE OF THE SECRETARY

AIR TIME LEASE AGREEMENT
BURLINGTON, VERMONT

This Agreement which was made and entered into on the 11th day of December, 1991, by
Ascutney Associates, Inc., having its mailing address as P.O. Box 186, Rexford, New York
12148, as Lessee, ‘and Counterpoint Communications, Inc., 785 Asylum Avenue, Hartford,
Connecticut 06105, as Lessor, is hereby rescinded and replaced with the following agreement
between the parties. |

This Agreement (hereinafter referred to as "Agreement") is made and entered into by and
between Ascutney Associates, Inc., having its mailing address as P.O. Box 186, Rexford, New
York 12148, as Lessee, and Counterpoint Communications, Inc., 785 Asylum Avenue, Hartford,
Connecticut 06103, as Lessor.

WHEREAS, The Federal Communications Commission ("FCC") authorizes licenses for .
Instructional Television Fixed Service ("ITES") channels to lease excess capacity for non-ITES
uses, 47 C.F.R. §74.391(e), Instructional Television Fixed Service (MDS Reallocation), 94 FCC
2d 1203 (1983), Reconsideration, 98 FCC 2d 129; and Instructional Television Fixed Service, 101
FCC 2d 49 (1985), Reconsideration, 59 Rad. Reg. 2d (P&F) 2d 1355 (1986), and

WHEREAS, Lessor intends to be the licensee of four (4) ITES channels in the Burlington,
Vermont, area and its environs and has determined that excess capacity exists after the fulfillment

of its ITFS requirements, and



WHEREAS, Lessee is in the business of providing channels for the distribution of
television programming via microwave transmission known as Multichannel Multipoint
Distribution Service ("MMDS") and is desirous of leasing excess ITFS capacity, and

WHEREAS, Lessee and Lessor believe that the combination of education programming
and entertainment programming will be mutually advantageous and provide a significant benefit to
the general public.

NOW, THEREFORE, in consideration of the premises and of their mutual promises,
undertakings, covenants, and conditions set forth herein, the parties hereto do hereby agree as
follows:

1. Term of Agreement, (a) The term of this Agreement shall commence upon the date
of its executiont and shall extend for a period of ten (10) years from the date Lessor is issued a
license by the FCC (hereinafter referred to as "Initial Term"), unless voluntarily terminated by
written consent of both parties or involuntarily terminated as provided in Paragraph 11 below.

(b) The Commission's policies currently limit the term of the excess capacity air

_even b

time lease agreements to the term of the License, If FCC rules are modified to permit at the time of ,_/0.9)0("

expiration of the Initial Term, this Agreement shall automatically and without further notice be

(0
term=

extended for up to two (2) successive additional terms (each such additional term is hereinafter Zo?,w

referred to as a “Renewal Term”) of ten (10) years each unless and until Lessee shall have served n
written notice on Lessor at least ninety (90) days prior to thé expiration date of the Initial Term or
Renewal Term. It it acknovgled ged and agreed that Lessee shall have the absolute right not to
renew this Agreement, notwithstanding any provision hereof to the contrary. The expiration date
of the second renewal term shall be referred to as the “Final Expiration Date.” Unless Lessee
provides Lessor with written consent to do so or unless Lessee has been adjudged to be in
bankruptcy and is no longer a going concern, Lessor shall not negotiate or enter into a lease
agreement for excess channel capacity on the ITFS channels with any individual or entity other
than Lessee during this lease, except as provided for in this paragraph or Paragraph 10. In the

event, after the Final Expiration Date, Lessor decides to utilize channel capacity for itself for non—

wlid



ITFS purposes, or in the event that Lessor decides not to lease channel capacity to any individual
or entity, including Lessee, or in the event that Lessor decides to lease channel capacity to any
individual or entity other than Lessee, Lessor shall compensate Lessee for the fair market value of
the Leased eqﬁpment, as hereinafter defined, after which title of such equipment shall pass to
Lessor.

(©) Three hundred sixty (360) days before the expiration of this Agreement and
any renewal thereof, if any, Lessor and Lessee shall meet to determine if additional renewals are in
the best interest of each party. If, within sixty (60) days after such meeting, Lessor and Lessee are
unable to reach an agreement to renew this Agreement on appropriate terms and conditions, this
Agreement shall terminate at the end of the term. |

(d) In the event, subsequent to the commencement of operations, it is
determined that Lessor can no longer remain an ITES licensee, both parties agree to cooperate in
identifying, selecting and licensing a properly constituted organization which will replace the
Lessor as both a party to this Agreement and as the FCC licensee of the ITFS channels
contemplated by this Agreement. Lessee agrees that upon completion of the licensing of a
replacement organization by the FCC and the execution of a channel! lease agreement between
Lessee and the replacement organization, Lessor will have no further obligation to the terms and
conditions of this Agreement, will not incur any penalties as a result of this change and will not be
responsible for any of the expenses associated with this change. Lessor and Lessee agree to act in
good faith and to use their best efforts to secure an agreement with a replacement organization.
Lessor and Lessee further agree that the terms and conditions of such an agreement will be
reasonable and that the parties will not unreasonably withhold approval and execution of an
agreement with a replacement organization.

(e) Lessee and Lessor shall use their best efforts to negotiate either reasonable
terms and conditions for an Additional Renewal or the compensation due Lessee pursuant to
Paragraph 1(b). If, after six (6) months, the parties have not reached an agreement on reasonable

terms and conditions for the Additional Renewal or the compensation due Lessee pursuant to
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Paragraph 1(b), each party shall agree to submit the matters in dispute to the conflict resolution
procedures employed by the American Arbitration Association. Subject to the State of Connecticut
Civil Practice Law and Rules, the arbitrator's decision shall be binding and non—appealable,
judicially or oﬂierwise, and both parties shall share evenly in the costs of the arbitrator's services. ‘

§3)] It is understood by both parties that the Additional Renewal is conditioned
on Lessor receiving a renewal of Lessor’s ITFS license from the FCC, In the event Lessor's
license is not renewed, the parties have no further liability to the other, unless non-renewal has
occurred due to a negligent or willful act or omission on the part of Lessor, in which case Lessor
shall be obligated to compensate Lessee as if Lessor chose not to lease channel capacity pursuant to
Paragraph 1(b), |

(g) Lessor shall file and diligently pursue all necessary and appropriate
applications with the FCC and with any and all local, state and federal governmental agencies to
rénew its ITES license, at Lessee's expense. Lessor shall keep Lessee informed of the status of all
such applications and renewals and shall use reasonable efforts promptly to give Lessee copies of
all notices and renewals. In the event Lessor and Lessee do not renew this Agreement, Lessor
shall reimburse Lessee for any and all costs incurred by Lessee associated with Lessor having its
ITFS license renewed, and Lessor shall compensate Lessee for the fair market value of the Leased
Equipment, after which title of such equipment shall pass to Lessor.

(h) In the event that this Agreement is not renewed after the Final Expiration
Date, Lessor grants to Lessee, for a period of thirty-six (36) months commencing on the Final
Expiration Date, a right of first refusal to enter into a new agreement for the leasing of the air time
on Lessor's ITFS channels pursuant to the following terms. If Lessor receives a bona fide written
offer from a third party to lease the air time on Lessor's ITFS channels within this thirty—six (36)
month period, Lessor shall given written notice to Lessee describing the entity to whom the
proposed use is to be made, the fees, charges, rental or other consideration to be received for the
ﬁse, the terms thereof and generally the relevant other terms and conditions. Lessee shall have a

period of thirty (30) days after its receipt of such notice from Lessor in which to elect, by giving



wriiten notice to Lessor, to use the channels for the same fees, charges, rental or other
consideration for which Lessor proposed to allow usage of the channel or channels to the third
person. If the fees, charges, rental or consideration to be paid by thé third person was to be in
whole or in pai't in form other than cash, or on terms other than those provided for in this
Agreement in Paragraph 6, the consideration payable by the third person shall be so stated by
Lessee as a sum certain in its notice of election. If Lessor does not believe Lessee's stated offer is
in an amount fairly equivalent to the fair value of the consideration payable by the third person and
so notifies Lessee in writing within seven (7) days after Lessor's receipt of Lessee's notice of
election to so use or purchase, Lessee may elect within five (5) days after its receipt of such notice
from Lessor to refer such question for determination by an impartial arbitrator and the right of first
refusal of Lessee shall then be held open until five (5) days after Lessee is notified of such
determination. Said arbitrator shall be chosen either by agreement of Lessee and Lessor at the time
such question arises, or, at the option of either party, by referring the question to the American
Arbitration Association with instructions that the American Arbitration Association select a single
arbitrator under a request from the parties for eﬁ{pedited and accelerated determination. The
determination of the arbitrator chosen under either option contained in this subparagraph shall be
final and binding upon Lessee and Lessor. The parties shall share equally in the costs and fees of
the arbitration. In the event Lessee shall elect to exercise its said right of first refusal, the Royalty
Agreement shall be consummated within fifteen (15) days following the day on which Lessor
received notice of Lessee's election to exercise the right of first refusal or the day upon which any
question required to be determined, or at such other time as may be mutually agreed. The right of
first refusal is terminated either by the election to use the ITES channels by Lessee as provided
herein or by notice to Lessee of Lessor's proposal to offer for use the channels or any part to a
third party and Lessee's unwillingness or failure to meet and accept such a bona fide offer pursuant
to the terms and procedures as set forth above, provided that such proposed use is consummated at

the same fees, charges, rental or other consideration and upon the same terms as to which said



right of first refusal applied, within thirty (30} days after Lessee's right of first refusal had expired
or has been specifically waived by written notice given to Lessor by Lessee.

2. Excess Capacity. Lessor has determined that there will be excess capacity available
on the four (4) proposed ITFS channels to be utilized for Lessor's educational needs and that this
excess capacity is available for entertainment or other commercial programming. Lessor has
further determined that, by combining its educational programming with Lessee's entertainment
programming, a significant increase may be achieved in the number of persons who will have
‘access to Lessor's educational programming at little or no additional cost.

3. Lease of Excess Capacity, Lessor agrees to lease to Lessee the "excess" capacity
available on four (4) of its ITFS channels for the term of this Agreement. The remaining time
available over and above the time utilized for Lessor's educational programming shall be
considered "excess capacity,” as that term is defined by the rules and regulations of the FCC, and
available to Lessee for entertainment programming (hereinafter referred to as "Lessee Time").
Lessee Time shall initially include all but twenty (20) hours per week per channel. Not less than
sixty (60) days prior to the initiation of program service, Lessor shall notify Lessee in writing of
the twenty (20) specific air time hours for the forthcoming three (3) months which it intends to
utilize. Thereafter, in the event Lessor subscquemly wishes to exclude additional hours from
Lessee Time for the provision of qualified ITFS programming up to a maximum of forty (40)
hours per week per channel, Lessor shall give Lessee one (1) year's advance written notice of its
intentions. The parties shall negotiate in good faith the revised schedule for the twenty—one (21) to
forty (40) specific air ime hours Lessor intends to utilize. Lessee or its designee will schedule the
ITFS programming and use automatic switching equipment to facilitate the use of the channel

capaclty.

4, Integration of Lessor's Programming. Lessee agrees to integrate Lessor's
programming into the overall communications service offered to subscribers, without cost charged
to Lessor. Such programming shall be in a format consistent with the standards commonly

accepted within the industry.



5. Transmission Facilities. (a) Upon execution of this Agreement, Lessee shall, in

consultation with Lessor, select a location for the transmission point that Lessee may deem to be a
suitable location for provision of the services conternplated by this Agreement. Such location will
be selected to énsm‘e the adequacy of the transmissions of the Lessor's ITFS programming to
Lessor's proposed recetve sites as specified in Lessor's most recent ITES application with the
FCC. Lessor, at Lessee's expense, shall file the necessary and appropriate applications with the
FCC to secure a construction permit and license to operate at least four (4) ITFS channels from the

location selected by the Lessee. Upon approval, Lessee, or its designee, shall, within a reasonable
period of time, commence to construct the ITES channel transmission facilities in accordance with
said FCC authorization. Lessee, or its designee, shall purchase and install such transmitters,
transmission line, antennas, towers, and receivers as are required to operate Lessor's ITFS
channels in accordance with the provisions of such authorization. Any equipment so used in said
construction shall be leased to Lessor pursuant to Paragraph 8 hereof. (Said equipment is
hereinafter referred to as the "Leased Equipment.”) Lessee shall supervise and be responsible for
the installation of the Leased Equipment and shall retain title to the leased equipment. Unless
specifically provided herein, Lessee shall retain title to the Leased Equipment which may be
removed by Lessee, or its designee, upon termination of this Agreement.

(b) In addition, Lessee shall provide recording equipment and other incidental
equipment ordinanly and reasonably employed in the operation of an ITES station. Any equipment
so used in said construction shall be leased to Lessor pursuant to Paragraph 8 hereof. (Said
equipment is hereinafter referred to as the "Leased Equipment.”) Lessee shall supervise and be
responsible for the installation of the Leased Equipment, and Lessee shall retain title to the Leased
Equipment.

(c) Subject to the technical direction, supervision and control of the Lessor
(which direction and supervision shall be at Lessor's expense), Lessee shall be responsible, at its
own cost and expense, for the technical performance as well as for erhergcncy and preventative

maintenance of all equipment at the station as well as parts and labor in connection therewith to the



level required by the FCC. Lessee shall notify Lessor of any apparent malfunction and of any
corrective action taken.

(d) All personnel performing adjustments, maintenance, repairs, replacements
or measurements on all station equipment shall be approved in writing by Lessor and‘shall hold an
unexpired Radio—Telephone Operator's License, first or second class, issued by the FCC or shall
be working under the supervision of a person holding such a license, or shall be otherwise
qualified, in accordance with industry standards, to perform such work as may be required.

(e) Lessee shall provide Lessor with a detailed contingency plan before
commencement of initial service to be implemented at such time as there is any failure of the
transmission equipment. The contingency plan must meet with the Lessor's approval, which
approval shall not be unreasonably withheld.

(f) - Lessee is required to assist Lessor in obtaining all applicable permits,
licenses, releases, rights—of—way and/or such other documents as may be reasonably required by
Lessor.

(g) Lessee shall install, at no expense to Lessor, equipment specified in
Attachment A.

6. Rent, (a) Commencing one hundred eighty (180) days following the initiation of
service to subscribers, Lessee shall pay Lessor, on a monthly basis, fifty percent (50%) of that
number which is the product of the number of channels pfovided by Lessor, divided by the total
number of channels employed by Lessee in the provision of entertainment programming, times the
net revenues derived by Lessee from the provision of ITES, MDS and/or MMDS channels to its
user(é) in the Burlington market, or the minimum monthly fee specified in Paragraph 6(b) below,
whichever is higher. For purposes of this paragraph, "net revenue" shall include gross revenues
derived by Lessee from the provision of ITFS, MDS and/or MMDS channels to end user(s) in the
Burlington market, less all reasonable and ordinary administrative and operating expenses.

(b)  The minimum monthly fee specified in Paragraph 6(a) shall be as follows:

Fifty Dollars ($50.00) per month for the successive months seven (7) through twelve (12)



following the initiation of service to subscribers, One Hundred Fifty Dollars ($150.00) per month
for the successive months thirteen (13) through eighteen (18), Three Hundred Dollars ($300.00)
per month for the successive months nineteen (19) through twenty—four (24), Four Hundred Fifty
Dollars ($450.00) per month for the successive months twenty—five (25) through thirty—six (36)
and Five Hundred Dollars ($500.00) per month for each month thereafter.

7. Right to Audit, Upon written notice to Lessee at least ten (10) business days in

advance, Lessor shall have the right to inspect or audit all records and accounts covered by this and
other Agreements upon which the amount of rent to which Lessor is entitled pursuant to
Paragraph 8(a) is determined. Lessee shall keep, maintain and preserve complete and accurate
records and accounts, including all invoices, ledgers, financial and other such records pertaining to
subscribers, equipment and affiliations. Said inspection or audit may be conducted by Lessor or
any other persons designated by Lessor. Lessor agrees to maintain the confidentiality of all
information so obtained, unless to maintain confidentiality would seriously jeopardize a cause of
action either being brought by or being defended by Lessor, in which case Lessor shall be
permitted to disclose, to the minimum extent necessary, the information necessary to support or
defend the cause of action.

g. ITES Channel Equipment Lease, Lessor shall lease from Lessee all equipment

purchased and installed by Lessee pursuant to Paragraph 5 of this Agreement. The terms of the
lease agreement, to be entered into within sixty (60) days hereof, shall include the following:

(a) Rent. Lessor shall pay to Lessee the total amount of One Dollar ($1.00) per
year for any use of the Leased Equipment, it being understood that Lessor's provision of the air
time at the rates provided in this Agreement is full consideration for Lessee's lease of equipment to
Lessor.

(b) Taxes. Lessee shall be required to pay all taxes and other charges assessed
against the Leased Equipment, without cost to or reimbursement by Lessor, and Lessee shall be

entitled to claim depreciation and investment tax credits thereunder for income tax purposes.
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c) Maintenance and Operating Costs, Lessee shall be required to bear all costs

associated with maintaining and operating the Leased Equipment.
(d)  Term, The term of the lease shall commence upon the date the transmission
equipment is op.erable and available for use and shall end upon the termination of this Agreement.
9. Control Over Programming, Lessee intends that only programming of a sort which
would not serve to place Lessor's reputation in the community in jeopardy will be transmitted by
Lessee on the leased channels. At the present time, it is believed that this programming will be
“supplied by one or more programming networks, such as Home Box Office, SthWtimc, The
Movie Channel, ESPN, WTBS, WGN, Cable Network, etc. The parties recognize the difficulties
inherent in specifying exact standards in this paragraph, but believe that good faith efforts on both
sides can overcome whatever differences which may arise. Prior to the initiation of sefvice by
Lessee, Lessee shall provide Lessor with a list which reflects the program services which shall be
used by Lessee in its service offering to its subscribers. Unless otherwise restricted by program
contract, Lessor shall select from the list provided by Lessee those services which shall be
transmitted on Lessor's leased channels. Lessor shall have the absolute right to deny Lessee the
right to transmit on said leased channels any program which is obscene as defined by the laws of
the United States or which would violate the rules and regulations of the FCC.

10.  Lessor's Control in Event of Default. In the event that Lessee violates any material
portion of the Communications Act of 1934, as amended, any material rule or regulation of the
FCC or any material provision of the law of Connecticut or any material provision of this
Agreement, or in the event that Lessee becomes insolvent, is adjudged bankzrupt, files any petition
for bankruptcy or reorganization or makes an assignment for benefit of creditors, then, upon
expiration of thirty (30) days' prior written notice sent to Lessee by certified mail, return receipt,
Lessor, at its election, may enter the premises of the transmission site and suspend or temporarily
deny service until the default is fully cured. Lessee shall remain fully liable for all charges during

any period in which service is suspended or temporarily denied. Lessee may negate Lessor's
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election to suspend or temporarily deny service by fully curing such default prior the effective date
of such suspension or denial.

11.  Termination, (a) This Agreement may be terminated by Lessee upon one hundred
- eighty (180) days' written notice to Lessor in the event that the FCC determines that Lessor and/or
Lessee is not authorized to operate said channels as contemplated by this Agreement. Should such
termination occur, each party shall be entitled to retain all equipment and materials purchased or
furnished by such party, except that in the event Lessee is found not authorized to operate said
channels, Lessor will have the option to purchase the Leased Equipment at fair market value.
There shall be a final accounting of monies due under this Agreement, and when compieted, there
shall be no further liability of either party to the other.

(b) Should either party be in material breach of this Agreement for the
nonperformance of the obligations contained in this Agreement, this Agreement may be terminated
if such breach shall continue for a period of thirty (30) days following the receipt of written notice
from the non-defaulting party. The failure of Lessee to make any payment required by this
.Agrccment shall constitute a material breach.

(c) If Lessee, subsequent to tﬁc commencement of operations, makes the
determination that its business can no longer remain economically viable, then Lessee shall have
the nght to terminate this Agreement without any further liability on the part of either party. If such
termination occurs, Lessor will have the option to purchase the Leased Equipment at fair market
value and shall have the option to enter into an air time lease agreement with a third party.

12.  Notice. Any notice to be given by Lessor to Lessee under any provision of this
Agreement shall be by hand delivery or by certified mail to Ascutney Associates, Inc., P.O.
Box 186, Rexford, New York 12148. Any notice to be given by Lessee to Lessor under any
provision of this Agreement shall be by hand delivery or by certified mail to Counterpoint

Communications, Inc., 785 Asylum Avenue, Hartford, Connecticut 06105,
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13.  Severability, Should any court or agency determine that any provision of this
Agreement is invalid, the remainder of the Agreement shall stay in effect and the parties agree to
use their best efforts to negotiate a replacement article which is not invalid.

14. Vgnuc and Interpretation, Venue for any cause of action by or between Lessor and
Lessee shall be the City of Hartford, Connecticut, and all provisioné of this Agreement shall be
construed under ﬁhe laws of the State of Connecticut.

15.  Entire Agreement, This Agreement constitutes the entire Agreement between the
parties and supersedes all prior oral or written provisions of any kind. The parties further agree
that this Agreement may only be modified by written agreement signed by both parties. Neither
Lessor nor Lessee may assign or transfer its rights or obligations under this Agreement without
prior written consent of the other, which consent shall not be unreasonably withheld. It is
expressly understood that should either party assign or transfer its rights or obligations under this
Agreement, it shall be a condition of such assignment or transfer that the assignee or transferee
assume the rights or obligations of the assignor or transferor under this Agreement, unless the
non—assigning or non—transferring party shall waive its rights under this paragraph in writing.

16.  Indemnification. Lessee agrees, to the fullest extent permitted by law, to hold

Lessor harmless and to indemnify and defend the Lessor from all claims, demands, causes of
action, loss, investigations, proceedings, damages, penalties, fines, expenses and judgments,
including attorneys' fees (herein collectively "claims") arising out of this Agreement, unless such
claim arose out of a negligent act or omission of Lessor, and shall identify Lessor in insurance
policies maintained by Lessee as a beneficiary of the provisions which insure Lessee against the
damages arising from such causes of acﬁon. Such insurance policies shall be maintained in effect
by Lessee in such types and amounts ordinarily and reasonably maintained by owners and
operators of such communications systems. Lessee shall indemnify and hold harmless Lessor
against any claims of libel, slander, infringement of copyright or unauthorized use of any

trademark, trade name or service mark arising from the transmission of program material over the
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comrnunications channels and against all other claims by third parties arising out of Lessee's
conduct in using the communications channels.

17.  Compliance with Applicable I.aws, Nothing in this Agreement shall require either
party not to Corﬁply with applicable laws, rules, regulations, or ordinances.

18.  Specific Performance. The parties hereto acknowledge and agree that a breach by
either party of any of the provisions hereof will cause the other party irreparable injury and damage
for which there is no adequate remedy at law. Accordingly, the terms of this Agreement shall be
" specifically enforced. Neither this provision nor any exercise by any party of rights to equitable
relief or specific performance herein granted shall constitute a waiver of any other rights which it

may have to damages or otherwise.



IN WITNESS WHEREOF, the parties hereto have executed this Agreement at

A/d/zfs%m\p this /& ™ day of %é’n/ , 1993,

ATTEST:
Wltness David L. Brewcr Ir., PreSIderﬁt
Counterpoint Cormnumcatlons Inc.
"Lessor”

""" ATTHST:

— Wéd >ﬁ b( By: . é//‘?yfé ‘;

Witness George W. Bott’

Ascutney Associates, Inc.
"Lessee"

3/11/93



COUNTERPOINT

AIR TIME LEASE AGREEMENT

Attachment A

The parties agree that within thirty (30) days following the receipt of a construction permit
" from the FCC for the four channels contemplated by this Agreement, Lessor will provide Lessee a
list of twenty—five (25) locations at which Lessee will install, at no expense to Lessor, s_uch
equipment as may be necessary to receive Lessor's educational programming. Such installations
shall be performed in accordance with conventional industry standards and practices and shall be
completed within six (6) months from the date the construction of transmission facilities is

completed by Lessee.
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ITF8 CHANNEL LERSE AGREEMENT
FOR FACILITIES AND EXCESE CHANBRL CAPACITY . ' LN

Y

This ITF8 CHANNEL LEASE AGREEMENT (the "Agreement®) executed as of
by BANTA ROSA COUNTY SCHOOLS, a Florida body corporate

ocate anal Street, Milton, FL 32570 ("Licensee"), and WIRELESS
CABLE OF FLORIDA, INC., a Florida corporation whose principal offices are
docated at 1350 [andings Blvd., Sarasota, FL 34231-3310 ("lessag"}: ;

RECITALB
A. WHEREAB, Licensee anticipates receiving the authorizations from

'~ the Federal Communications Commission, an agency of the United States
gqovernment. ("FCC%), for the operation of (4} four Instructional Television

Fixed Service (“ITFSY) channels Group €1 - C4 in the Pensacola, Florida
8ervice Area (the "Market®}; and

- B, WHEREAS, Licensee anticipates constructing and operating said ITFS
channels ("Channels"); and,

C. WEEREAS, Licensee has determined that 1t will have excess unused
channel capacity on its ITFS channels after the fulfillwent of Licensee’s
educaticnal requirements, Lesses desires to use gaid excess unused channel
capacity in connection with its efforts to develop a wirelezs cable
businessg in the Market, and Licensee is willing to lease such channel
capacity to lessee for all lawful purposes consistent with FCC rules and
policles, as same may be amended from time to time.

NOW, THEREFORE, in congideration of the recitals and the mutual
pronizses set forth below, the Parties agree as follows! .

1. Dafinitions: As used in the Agreement, the followihg terms shall
have the meanings indicated: o .

1.1 YBuajinega" or "Service' means the wireless cable service,
provided by Licensee, and shall include the assoclated subcarriers,
vertical blanking intervals, OFS, ITFS, MMDS and MDS channels as defined
in the rules and regulations of the FCC, used or useful in a wireless
cable business.

1.2 gt
HEO¥TERE T Chan

1.3 WTransmission Pacilities" means the equipment and facllities to
be owned by Lessee and used by Lesses in its Business.

Feeigties ailizense

1.4 "Commancad construction® means the date that ILeessee delivers to
Licensee verification that sufficlent equipment has been ordered with
confirmed delivery dates of not more than ninety days from date of order,
to complete all gonstruction of the Tranamission Facilities.

1,5 "Subseriber" means a separate housechold that, at the time of
determination, (a) is connected to a receiving antenna or to other
equipment capable of receiving directly or indirectly MMDS and ITFS
transmissionz, or is then ent?tled to posgession of a Recelving Unit or
such other equipment and (b) the account of which is not more than sixty
days past due. Each separate user residing in or located at a nursing
home, hotel, hespital, apartment building, condominium, planned unit
development oxr Bgnilar multi-unit building, complex, facility, develop-

page 1
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ment or structure shall, if such user is contractuallg obligated to pay
for service for at least a one month perlod, be considered as a separate
housechold even if billed as a part of a eingle account. If Lessee
provides service to any user at a rate less than the rate such user would
have paid if such uger were located in a single family house, such user
shall be counted as a fractional Subscriber, the fraction to be determined
- by dividing the rate paid by such user by the rate suoch user would have
pald if such user were the aonly usar in a single family housa.

1.6 "Receiving Unit" means the antenna, down—converter, set top
converter, deccder, cable and any other eguipment required to receive and
view MMDS or ITFS signale on a television set.

1.7 8tart bate., For the purposes of this Agreement the Start Date

_sgglégpe the Lirst day of the firiguczlendar'mo?th commincingﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁ
iEirgtiubscri beging reamiving-basdg-commercial service-from. Lessee's
gﬁk%’ v‘?é- b n El a. e A P O A A : M«%&ég«‘&h w/%_é}?g&_j

1.8 “Proposal" means the Response to Request for Proposal to Lease
ITFS Channels dated January 22, 1993 subnitted to the Santa Rosa County
School Board by Leassee, the terms of which are hereby expressly
incorporated herein by reference and made a part of this Agreement, unless
otherwise noted herein, : -

1.9 "Racelve Bite™ means a particular site which shall be equipped
with Receive Egquipment pursuant to the terms of this Agreement. The
Receive Sites are identified on Exhibit Y"B" attached to this Agreement and
incorporated herein by reference.

1.10 “YReceive Equipment" means the particular equipment to be
installed by lessee at each Receive Site in accordance with the Proposal
and the terms of this Agreement.

. 1.11 "gtudio to Tranmsmitter Link" means a Transmission Facility at a
Licensee site with sufficient power to link ITFS programming to the
Transmission Facilities defined in Seotion 1.3.

monthe ol lowing the License: vaipaddep

referred to as the "Initial Term." Lessee shall also have the gption to
renew this Agreement for EHEBE Agditionalesixty - (C0Y-MoRERZLEFREY (each
being hereinafter referred ta individually as "Extended Term") under the

same terms and conditions as contained herein, provided, however that with

respect to the first sixty (60} month Extended Term, is
conditicned upon_(a) FHessee-delive gotorLicensennay: Tesy
intentionsto“renew’ o Gt

NOHERE-"PEIG zthe =th

default under this Agreement at I !
provided that with respect to the second and third Extended Terms, each of
sald extensions are conditioned upon (a) Lessee delivering te Licensee a
written notice of its intention to renew no later than six (&) months
prior to the end of the then cuxrent term, (b) Lessee not being in default
under this Agreement at the end of the then current term, and {c) such
-extension of tarm shall he in compliance with FCU regulations and policies
then in effect, and (d) Licensee’s consenting to such extended such
consent. which shall not unreasonably be withheld. TH&SpaEtie %
that-leasestorms excuedingaten: yearsare cCurrent Iy proh b

Endesii o

Mproh
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3. Lease of Chamnsls., Commencing on the first day of the term of
this Agreement, Licensee hareby leases to Lessee all of the channel ..
capacity for the Channels Licensee dues not use for the provision of ITFS
Programning on the terms and conditions set forth in this Agreewment. For
this purpoge, channel capacity shall include all rights tec transmit both
video programming and data over Licensee’s entire frequency spectrum.
Licensee will give Leszee thirty days’ advance written notice of excess
channel hours available and shall make any such additional hours available
exclusively to lesasee. :

3.1 Licenasea Uas of Channels. From the date on which Licensee begins
. transmitting on the Channels until two (2) years affer the License Date,
Licensea shall transmit ITFS programming on ¢ach of the Channels for a
ninimum of twent{ (20) hours per week, Including at least three (3} hours
per weekday, excluding holidays and vacation days, scheduled hetween 8:00
a.m. and 10:00 p.n. These minimums shall decrease or increase if the FcC
changes its rules or policles concerning minimum hours of ITFS programming
on ITFS channel&. Parties acknowledge that Licensea will operate twenty
(20} hours weekly as stated in the FCC application.

3.2 Right of Recapture., Iicensee may, to the extent allowed to da so
by the FCC, notify lessee that Licensee’s needs require it to transmit
ITFS programming on each of the Channels for up to forty {(40) hours per
week, including at least six (6) hours per weekday, excluding vacations
and holidays. ' '

4. Coatrol of Facilitiea. Notwithstanding anything in this
Agreement to the contrary, Licensee, as the FCC licensee of the Channels,
- 'shall be responsible for the compliance with all applicable FCC rules and

policies. Licensee will have contrel, in accordance with FCC rules and
policies, of the construction, operation, managenent and maintenance of
the Transmizsion Facilitles to the extent necessary to comply with such
rules and policies. '

5. Payments. In consideration of the Licensee’s agreement to lease
the Channels to lLessee, Iesses agrees to make the following payments to
Licencee:

- non=refundablEpaymeitito

5.1 commitment, o
iBEAgresnent.

T T v"’/'f‘r’vx*ﬁ Y T
Titenkea - of:955000.00 U85
5.2 Recurring Monthly Fee. In consideration of the service to be
provided hereunder by Licensee, and ccmmencing on the Start bate, and
continuing thereafter, the Lessee : icensee a Recurring
Monthly Fee in: WaaE 1 =28800, Ve ST FaYear3-=-$1,000;=Year-dm=

$T5250  Zanaz¥eanssy 500 h E he-greater=ot=the
above-Amonnts Siper-subsCribéripermmonthzperyaet.. (4)..Loux
o 7 .

5.3 Number of Subscriberi Determination. The number of Subscribers
in any calendar month shall be deemed toc be the number of Subscribers as
of the last day of the prior month pilus the number of Subscribers as of
the last day of the current month divided by two.

5.4 Interest. Monthly recurring feeg are due and payable on the 30th

of the following month. If not received by the first of the next month, a
1.0 percent per month finahce charge from the due date will be assessed.

page 3
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5.5 Taxes. The monthly service charge set out in thils Agreement is
the net charge to Lessee., If Faderal, State, or local taxes -(other than
taxes on the invome of the Licensee) are appl;cablg, or become applicahble
%g thigaserviae charge, it will be the responsibility of the Lessee to pay

asa taxes.

5.6 Audit., Lessee chall provide to Licensee a subscriber report
prepared within sixty days followini the end of each business quarter. .
The report would include a calculatlon of the fees owed on the subsoriber
count undeyx this Agreement and compared with actual payments made. Any
adjustment would then be paid within thirty days of the report.

5.7 Filing of Tariff. If required by FCC rules and regulatione,
the pa{ments to be made under this Agreerent shall be reflected in snd
subject to a Tariff filed with the FCC. Xf this Agreement is or becomes
inconsiastent in any reepect with FCC regulations of Tariff provisions,
such regulations or Tariff provisions, as the case may be, shall govern
upon becoming effectiva,

5.8 Inorease in Monthly Fee. If Lessee exXeoutes an Agreement with
any other entlty hnldin?nITFs autharizationa in the Market for a purpose
and pursuant to termsg similar to those established herein (the "Alternate
Agrecment®), and such Alternate Agreement provides for a larger monthly
fee than provided in Section 5.2 hereof, then the monthly fee in Section

5.2 hereof shall be automatically increased to the same amount as the
monthly fee in the Alternate Agreement, effective on the date lessee makes
ite firgt monthly payment under the Alternate Agreement. _

5.9 Services To Be Provided By Lessse, Lessee shall provide those
additional services which are mors particularly described and itemized on
Exhibit ¥A% mttached hereto and bg this reference incorporated herain
(hareinafter YAdditional Servicesi).

5.10 Installation And Maintenance Of Recelving Equipment At Raceive
8ites. Legsee ghall, at Lessee’s sole gost and expense, install and
maintain Receive-Equipmant (as specified in the Proposal), including any
maintenance necessary as a result of lightning strikes, at cach Receive
8ite within the performance time frames hereinafter specified. Prior to
Lessee’s installation of Receive Equipment at any Receive Site, Lessee
shall notify Licensee in writing of the sgecific equipment and
gpecifications therefore which are to be installed by Lessee. Licensee,
or Licensee’s designated representative, shall have thxee (3} business
days from ity receipt of the notice within which to review the proposed
'e?uipment specifications. If Licensee objects to the specified equipment,
Licensee shall so notify Lessece in writing of its objections within said
three (3) business da¥ tine peried, specifying the nature of the
objection. If objection is timely made, Lessee shall take all necessary
steps to gatisfy Licensee’s objection, provided, however, Lessee shall not
be required to deviate from the Proposal in maeﬁinq such objectione. If
Licensee fails to notify Lessee of any objections within the objection
period, it shall be conclusively presume that Licensee does not object to
the proposed Receive Equipment, in which case Lessee shall be authorized
to proceed with the Heceive Egquipment installation as proposed. Receiva
sEquiprent shal L -bedrstalledzatall Receiversites within“ewoS(2 months
aftersthe LT S’Date? Iessee shall be notifled in writing of any
alleged default in performance, and upon such notification, Lessee shall
have thirty (30) dayse within which to cure the alleged default. If after
the thirty (Soi day cure period the default has not been cured, the
Licenseg may elect to terminate this Agreement.

page 4
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5.11 Iustallation of Studic to Transmittar Link. Lessee ghdll
prepare and provide to Licensee an agplication for filing.at the FCC in
Licenzea’s name for a microwave studio-to-transmitter link ("STL")
sultable for the simultaneocus transmission by Licensee of one (1L channel
from Licensee’s tower site to the ITFS Transmisslon Facilitlies at 1687
guintet Road, Pace, FL., Upon the latter of the FCC's approval of the 37
or the License Date as specified in Section 1.2 of the Agreement, WCF will
construct the STL at its sole cost and expense, such construction to be -
complated within the time provided in the Agreement for the constructicn
of the ITFS Transmizsion Facilities. Upon completion, the 8TL shall be
regarded for all urgoses under the Agreement ag part of the Transmission
Facilities as def in Section 1.3 of the Agreement.

6. Liability Insurancs, It is agreed that Licensee shall be insured
as & third party named insured under any liability insurance obtained by
Legsdee.

7. cConstruction. The Parties have determined the Transmission
Facilitiez will be located at 1687 Quintet Road, Pace, FL, and may later
specify relocation of such Transmission Pacilities as may be appropriate.
Lessee shall bear all costs, includigg but not limited to consultant,
design and legal feeg, associated with the construction, relocation,
engineering and any licensea permits, authorizations, or approval
necesgary to acquire transmifter sifes or obtain the nse of such sites.
Upon the FCC’s grant of a construction permit to Licensee for the
Transmission Facilltles described and specified in this Section 7 and the
satisfaction of all other applicable requlatory recqulrements, Lessea
shall, at its sole cost and expense, complete construction of the
Trangniseion Pacilities prior to the point in time when five months remain
bafore the construction permit to construct the Channels explres.

7.1 Lense of Tranamission Facilities to Licvensae. As consideration
for Licensee entering inte this Agreement, lessee shall lease the
Transnmission Facllities to Licensee for a term egqual to the duration of
this Agreement, including renewal terms thereof for a cost of $1.00 per
year. 'In the event Lessee finances the Transmission Facilities, it is
agreed that such financing agency shall agree to give third party
Eotifigation of default and sale of financed equipment unto Licensea

ereunder,

7.2 Oparation and Maintenanos. Subject to the provision of Section
4, lessee shall, at its gole cost and expense, operate and maintain the
Transmisgion Facilities in good operating condition and repair with
Licensee being notified of all such repalrs. All persons gerformin?
maintenance, repairs, or any other dutiss at the Transmiszion Facillties
shall be technically qualified and progerly licensed to perform such
duties and shall work under Lessee’s dlrect and contimuing supervision and
in accordance with good engineering practices consistent with industry
setandards. In the event transmisslon service is interrupted for any
reason, Lesgee shall notify Licensee immediately.

7.3 Bignal Quality. For the purpose of arbitrating disputes
rYegarding slgnal quality, Licensee agrees tuv designate a specific
representative who shall have the augﬁorit on behalf of the Licensee to
notify Lessee of any matters relating to signal quality. In the event a
dispute arises as to the signal quality, the partiee agree that theX shall
matuvally seleot an independent consultant with technical expertise in the
area 50 ag to arbitrate the dispute. lessee agrees that it shall be
sole}y gesponsible for the cost of mald independent consultant, ir
required.
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7.4 8ignal ptrength. The parties recognize that the currently
pending Licensee request for license is for a 10 watt system.- Licenzee
will coogerate with Lessee ln seeking to increase a{stem wide bromdcast
gapa?ili ies, praovided, however, that euch cooperation shall be at no cost

o Licensee. .

8. Governmantal and Third Party Authorigxations. Ildcensse shall use
its best efforts, and Lessee shall cooperate with Licensee, teo obtain any
and all FCC licenses, gernits, authorizations or approvals reguired to
carry out the transactlons contemplated by this Agreement. Provided,
however, that the Licensee shall not be required to pay for the
reallocation, reconstruction, or similar costs related to the waiver of
the interference protection rights of co-channel or adjacent ITFS channel
facilities, as authorized under Part 74, Bubpart I, of the FCC’s rules.
Lesgee shall use its best efforts and its good offices to agaist Licensee
in obtaining necessary clearances from co-charmel and adjacent channel
ITFS operators as necessary. Licenscee shall use its best efforts to
acguire and maintain licenses for the Channel license, Licensee shall use
ite best efforts to cause suck license to ke renewed.

9. Programming. Lessee will initially acquire the rights to
tranemit programming provided by programming suppliers of the type
customarily provided on cable television systems. The programming of
Lessea shall be of a quality and variety that Lessee reasonably belileves
will be'comgar&ble to and competitive with the programming offered by the
cable telavision services in the Service Area. Lessee recognizes that
Licensee, as license halder for the ITFS channels on which excess channel
capacity ig made avallable pursuant to this Agreement, has a legitimate
and significant interest in the programming which Lessee transmits,
Lessee wlll not transmit programming rated "X¥ or “NC17% by the Motion
Ficture Bssociation of America or any programming Licensee believes is
contrarg to {ts cbligations as an FCC licensee. Lecsee will give thirty
days’ advance vritten notice to Licensee of any signlficant changes in
programming content, will consider any comments made by Licensee
c¢oncerning such changes, and will provide Licensee with an opportunity for
reasonable conaultatlon concerning any such changes in advance of their
implementation,

10. ITF8 Recelve Bites. All of the recelve sites installed by
Lessee shall khe capable of recelving Licensee’s ITFS programming, if so
directed by ILicensee. Unless otherwise advised in writing by Licensee,
such sites shall be installed and operated by Lesszee so as to receive all
of Licensee’s programming.

11. Lessse’s Right of First Refusal. If, at any time after the
date of the execution of this Agreement, Licensee shall determine to sell,
convey, assign or otherwige dispose of the licenses and authorizations for
the Channels, Lilcensee shall notify Lessee of said intent at least sixty
{60) days befare License¢e notifles any other garty. If, at the time of
such notification, Lessee is eligible to be licensed to operate such
Channels, Lessee may, at its sole option, submit to Licensee a proposal to
purchase the Channels and Licensee agrees to review and give due
consideration to said proposal. In the event Licensee shall accept this
propoaal, and in the further event the transgfer of such licenses and
authorizations ehall reguire FCC consent or approval, Licensee shall use
its best efforts to assist Lessee in all reasonable wayeg in securing of
such congent or approval, and the consummation of and payment of the
purchase price wigﬁ respect ta the sale of assets subject to Lessee’s
exercised option hereunder shall ke conditioned upon the receipt of FCC
consent or approval. .

page &



LR PG 101D I—iHE R OCURP HBRTI7

12. Rapresentations and Warranties of Lesssa. Lesgsee represenbts -
and warrants ag follows: - R
12.1 Organigation. Lessee warrants that it is duly organized,
validly existing and in good standing under the laws of the State of
Florida. Lesses iz qualified or otherwise entitled to do businens in all
juriadictions in which such qualification or entitlement 1= required by
. reason of its business, activities, or ownership or property. Lessee has
all requisite power and authority fo own its properties and to carry on
itg businesy, Leseee has all regquisite power to exscute, deliver, and
subjeat to the regulatory authority of the FCC, perform this Agreement.

12.2 Authorization. All necessary actions on the part of Lessee
to authorize the execution and delivery of thie Agreement, and the
performance of the obligations of Lessee herein, have been taken. This
Agreement is valid and legally kinding upon Lessece and enforceable in
accordance with its terms exaegﬁ to the extent that enforgeability thereof
may be limited by bankruptc{, solvenaghor the laws relating to the
anfor§e¥ent of c¢reditors’ righta or by the application of equitable
~principles.

12,3 No Violation. The execution, delivery and performahnce of
this Agreement and all actions and transactions contemplated hereby: (i)
will not violate any provision of law or of the Articles of Incorporation
or Bylaws of Lessee, any order of any court or other agency of government
to which Lessee is party or by which it or ang of ite properties is bound,
and (ii) will not viclate, be in c¢onflict with, result in a breach of or
constitute (with notice or lapse of time or both) a default under any
applicakble law, order eor regulation, indenture, agreement or other
instrument to which lLessee 1s a party or by which it or any of its
properties is bound and which haa not bheen waived or consented to, or
result in the creation or imposition of any lien, charge or encumbrance of
any nature whatscever upon any of its property or assets.

12.4 Reliance. Licensee would not enter into this Agreement but
for its reliance upon the foregoing representations and warrantiez of the
Lesseae.

13. Defaults. For purposes of this Agreement, it shall be an
"Event of Default! hereunder if:

13.1 Paymant., Lessgee fails to make any payment due and payable
under this Agreement within thirty days after the datse upon which a
payment. is due hereunder; or

13.2 Representations or Warranties. If any of the material
“Representations or Warranties" of the lessee prove at any time to be
incorrect; or

13,3 Breach of Covenant. Lessee materially breaches any
covenant or agreement herein or fails to comply with any material
provision of this Agreement, and =such breach of failure continues for
thirty days after notice thereof shall have been sent by Licensee to
Lessea.

13,4 Licensesrs Righta in Event of Dafault. In the Event of
Defaunlt by Iessee, Licensee shall be entitled to terminate this Agreement,
at ite wole and exclusive election, upon written notice to Leasee, and
Lessea’s right to use the channel capagsity of the channels shall
immediately cease. In such event, Licensee shall retain the Commitment
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Fee paid under Section 5.1 and any Monthly Fees paid under Sectioh §.2.as
its sole reitedy except as provided in Section 13,5, S SN

13.5 Purchase of Eguipment under Default. In the avent of the
Default by Lessee or termination of this Agreement, the Licensee shall
have the right teo purchase lessee’s transmitting equipment for the greater
of (i) fair market value or (i1) a depreciated value based on a straight
line five-year depreciation eschedule calculated monthly. Fair market
- value shall be determined by an independent appraiser selected hy each
partgitwho in turn select a third independent appraiser} and the
arit etic average of the three appraisals will constitute the fair market
value, '

14. Indemnification. Fach party shall indemnify, defend and hold
the other party harmlees from any and all claime, damages, causes of
actlon, penalties, statutory damagese, interest, attorney’s fees and costs
and expenses, including attorney’s fees arising out of any transmission
over the Transmisslon Facilities that is obscene or defamatory, that
violates applicable federal or state lottery laws, the Communicaticns Act
of 1934, as amended, or the rules and policies of the FCC, or that
infringes in any respect the copyright, trademark, property or other
rights of any person. For pu:gnses of this provision, Licensee’g
programming consists of any material transmitted to satisf{ ite
programming obligations to the FCC and any material transmitted for its
own purposes; Leesee’s programming consists of all other transmissions.
Lessee shall maintain liability, property damage and errore and omissions
_Insurance, in amounts judged adegquate by industry standards, to cover its
obligations under this section. Upon reguest, Lessee shall furnish
Licensee with insurance certificates evidencing such current insurance
pelicies. This indemnification shall include the providing of defense on
behalf of Licensee, lncluding Licensee’s right to select counsel, and to
have all resasonable attorney’s fees and reasonable costs, taxable and
nentawvable to be paid by Lassee.

15. Reprasentations, Warranties and Cgvenants of Licensee.
Licenzee represents and warrantz as follows:

15.1 Aunthorisation. Licenses hag all requisite power and authority
to enter ipto this Agreement and to perform the obligations to be
performed by it under this Agreement including but not limlted to the Fce
authorization referrad to in the Recitals. This Agreement constitutes a
valid, binding and enforceable obligation of Licensee. :

15.2 No violation. The execution and delivery of this Agreement by
Licensee and the performance of Licensee’s obligations hereunder are nhot
in violation or breach of, do not conflict with or constitute a default
under, and will not accelerate or permit the acceleration of the
gerformance required by, any of the terms cor provisions of any note, debt

nstrument., security agreement or mortgage or any other contract or
agreement, written or oral to which Licensee is a party or by which any of
its assets or properties are bound and will not be an event which, after
notice or lapse of time or both, will result in any such violation,
breach, conflict, default, or acceleration or under any law, Jjudgment,
decree, order, rule or requlation of any governmental authority or
applicable to Licensee and wil) not result in the c¢reation or imposition
of any lien (whether or not perfected}, encumbrance, equity or restriction
in favor or any third gersnn upon any of the propertiez of Licensgee;
pravided, however, that the Licensee shall not be in default of this
provision if the FCC determines that any grovision of this Agreement, or
the Agreement as a wheole, violates FCC rules or policies or the
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communications Act of 1934, as amended. In such event, the Paitieslshall
negotiate in good faith such changes to the Agresment £o a& to effect.
compliance with PCC requirements.

15.3 Raliancs. Léaseg would not enter into this Agreement but for
%}5 reliance upon the foregoing representations and varranties of the
cengeas, ,

16. Licenses Agcess to Rocords. From time to time and upon
reasonable notice tv Lessee, Licensee or its accountants or attorneys
shall have the right to request information or be permitted at zll
reasonable times to inspect and copy any and all records of the Lessee
vhich Licensee or its accountants or attorneys reasonably consider
necessary to verify Lessee’s coggliance with the terme and provisions of
this Agreement. It is understood by Licensee that such information is, to
the extent permitted by Florida law, to be held in confidence and not
disclosed to any third parties without prior consent of Lessee.

. 17. Hotipes. All notices, requests, consants and other communi-
cations hereunder shall be in writing and shall be effective upon recelpt,
in each case addressed: .

If to Licensse, to:

Mr. Bennett C. Russell
Santa Rosa County Schools
603 Canal Street

Milton, FL 32570-6706

If to lessee, to:

Mr. Rod Warner

Wireless Cable of Fleorida, Ing.
1950 Landings Boulevard, Suite 11¢
Sarasota, FL 34231-32310

provided, however, that if any party shall have designated a diffarent
address by notice to the others, then to the last address so designated.

18. Walvera. Any walver by any Party of any breach of or failure to
comply with any provision of this Agreament by the other Party shall not
be tonstrued as, cor constitute, a continuing walver of such provision, or
a waiver of any other provision of this Agreement.

19, Complete Agresment. This Agreement (which for purposes hereof
includes the Proposal) mets forth the entire understanding of the Parties
hereto and supersedes all prior agreements, covenants, arrangements
communicetians, representations or warranties, whether oral or writéen, by
any Party {or any officesr, employee or representative of ang Party). To
the extent any provisions of this Agreement shall be inconsistent with the
provisions set forth within the Proposal, the terms and provieions of this
Agreement shall supersede and control.

20. Governing Law; Construction. This Agreement shall be construed
and enforced in accordance with and governed by the internal subatantive
laws of the State of Florida and of the United sStates of America. The
heading of the Sections of this Agreement are inserted for convenience of
refarence only and ehall not be deemed to constitute a part hereof.

Unless otherwise stated, references in thils Agreement to sections refer to
the Sections of this Agreement.,
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21. Yorce Najeure. If by reason of force majeure either Party. is
unable, in whole or in part, to carry out its cbligations hersunder, said
pariy shall not be deemed in violation or default, during the continuance
of such inability. The term "Force MajeureY, ac ueed herein, shall mean
the following: acte of God, acts of public enemiea; orders of any kind of
the government of the United States of America or the State of Florida oxr
any of their departwents, agencies, gglitical subdivielon, or officials,
or nn{ ¢ivil or military authority; lnsurrections; riots; epldemics; |
landslides:- lightning; earthquakes; fires; hurricanes; volcanic activity;
storms of extraordinary force; floods; washouts; droughts; civil
disturbancest explosions; or any other cause or event not reasconably
within the contyol of the adveresely affected party.

22. Amandment, Termination. This Agreewment may be amended or
terminated only by an instrument in writing duly executed hy the Parties.

23, Countérparts. More than one counterpart of this Agreement may
ke executed by the Partles hereto, and each fully executed counterpart
shall bhe deemed an original.

24. Dealings with Third Parties, Neither Party is, nor shall either
Party hold itself cut to be, vested with any power or right to
contractually bind, act on behalf of the other as its contracting broker,
agent or otherwise for committing, selling, conveying or transferring any
of the other Party's assets or property, contracting for or in the name of
the cther Party, or making any contractually binding representations as to
the gther Party which shall be deemed representations contractually
binding such Party.

25. Saverability. If any provision of this Agreement is declared
void by any court of competent jurisdiction, the wvalidlty of any other
provision of this Agreement shall not be affected.

28. ISuzvival. This Agreement shall be binding upon and inure to the
benefit of the Parties hersto, and their respective assigns, heirs,
successors and legal representatives. :

27. Asaignment. This Agreement may be assigned by Licensee or
Lessee provided that that Partg obtains the prior written consent of the
other Party, which consent shall not be unreasonably withheld. It shall
not be unreasonable for Licensee to withhold consent te an assignment hy
Lessee if Licensee, after review of the intended Assignee’s principals and
the intended Assignee’s financial resources and capitalization reasonably
determines that the intended Assignee is less able to fully perform the
Agreement than the Lesgee, :

28. Attorney’a FYees, If it shall be necessary for either the
Licensee or ILessee to employ an attorney to enforce their respective
rights pursuant to this Agreement because of the Default of the other
Party, the defaulting Party shall reinmburse the prevailing Party for
reascnable attorney’n fees,

29, Ko Third Party Beneficieries. It is not the intent of either
Licensee or Lessee that there be any third party beneficiary to this
contract, and this contract in exclusively for the bensfit of Lessee or
Licensee or thelr raespective assigns.
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30. Infdependent Relationships. Nothing in this contract shall be
congtrued as creating an employer~employee relationship by and between
Licensee and lLessee, and Licensee shall not be held or responsible for the
acts or omissions of the Lessee.

IN WITNEBS WHEREOF, the Parties have caused this Agreement to be
executed by their duly authorized officers as of the day and year Ffirst
above written.

Licensen Lasses

Santa Rosa County Schools Wireless Cable of Florida, Inc.
oy

By : By: fi?f{ aﬁbf;f‘tiA

Tts:_ .U ] Its: /Q/Zd?JVaKEﬁf

2/16/93
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EXHIBIT VA™ ' M
ADDITIONAYL SERVICES

1. Homebound etudengf. Lassee will provide free installation of
Receiving Units at e residences of all homebound students ag directed
by the School Board, or thelyr designee. The equipment shall be '
maintained at said site by lessee, free of charge, for the duration of
the student’s disability which prevents that student from attending
sﬁhocl. Homebound students will receive the Basic service at no
charge.

. . 2. Internship Position. ILessee will, for each school year during
which this Agreement shall remain in full force and effect, provide a
pald student internship position (at minimum wage), which in ernship
shall be awarded by the Licensee, at the Licensee’s discretion. The
specific hours of employment shall be determined by Licensee, after
consultaticon with Lessee.

3. Consultatjon. Lessee agrees, during the term of this
Agreement, to provide reasonable consultatjon services to the Licensee
with respect to ITFS related equipment and service, provided that such
assistance shall not involve any out of pocket expenses to ba incurred
on behalf of the Lesses.
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An 7
ITFS AIRTIME LEASE AGREEMENT o f,éi'\-‘ -
WITH APPLICATION FOR LTICENSE PROVISIONS

This Airtime Lease Agreement (hereinafter referred to as the

"Agreement”), made and entered on this _27 day of November = ;930

" by Texas State Technical Institute

, having its principal place

("Lessor") and UNITED STATES WIRELESS CABLE, INC., having its
principal place business at 1012 Mopac Circle, Suite 100, Austin,
Texas 78746 ("Lessee").

WHEREAS, Lessor is a qualified educafional entity unnder FCC
‘Rules;

WHEREAS, Lesgor  wishes to secure the appropriate
aunthorigations from the Federal Communications Commission ("FCCY)
to construct and operate an Instructional Television Fixed Service

("ITFS") facility in the _McAllen : greater

metropolitan area (the YArea") on four (4) channels (the
"Channels") in order to distribute educaticnal programs +to the
public;

WHEREAS, Lessor contemplates that some excess air time will
be available on said facility: _

WHEREAS, the FCC has authorized ITFS licensees to so lease

excess channel capacity to non~ITFS users:



WHEREAS, Lessee is in the Business of providing channels for
the distribution of television programming via microwave
transmissions known as the Multi-Channel Multi-Point Distribution
Service ("MMDS") and is desirous of leasing such excess ITF3
capacity from Lessor; and 7

WHEREAS, Lessor and lLessee believe that the combination of
educaticnal programming and entertainment programming will be
mutually advantageous and provide a significant benefit to the
general public in the area. |

NOW, THEREFORE, in consideration of the premises and of their
mutual promises, undertakings, covenants, and conditions set forth
herein, Lessor and Lessee do hereby agree as follows:

1. Term of Agreement.

{a) Initial Term. Subject to the provisions for earlier
termination contained in Paragraph 71 hereof, the initial term of
this Agreement shall commence upon the &ate commercial broadcasting
on the channels commences and shall continue in full force and
effect through the date of expiration of the FCC term.of Lessor's
ITFS license (said period of effect is hereinafter referred to as
the "Initial Term".)

(b) Renewal Term. If FCC rules permit at the time this
Agreement expires, this Agreement 'shall automatically and without
further notice be extended for up to two (2) successive additional
terms (each such additional term is hereinafter referred to as a
"Renswal Term") of ten (10) years each unless and until Lessee

shall have served written notice on Lessor at least ninety (90)




days prior to the‘expirétion date of the Initial Term or Renewal
Term (hereinafter referred to as the "Expiration Date"}, that it
elects not to renew this Agreement for a Rénewal Term. It is
acknowledged and agreed that Lessee shall have the absclute

right not to renew this Agreement, notwithstanding any provision
hereof to the contrary.

-(c) Additional Renewals. One hundred eighty (180) days
béfore the expiration of this Agreement and any renewal thereof,
if any, Leséor and lLessee shall meet to determine if Additional
Renewals are in the best interest of each party. If, within one
hundred eighty (180) days after such meeting, Lessor and Lessee are
unable to reach an agreement to renew this Agreement on appropriate
terms and conditions, this Agreement shall terminate.

(d} Right of First Refusal to Iease. In the event that

this Agreement is not renewed, Lessor hereby qrants to Lessee, for
a period of one (1) year ccmmencing on the last day of the Term
hereof, a right of first refusal to enter into a new agreement for
the leasing of the airtime on Lessor's Channels pursuant to the
following terms. If Lessor receives a bona fide writtén offer from
a third party to lease the airtime on Lessor's Chénnels within saia
one (1) year period, Lessor shall transmit the same iIn writing to
Lessee as Lessor's offer and Lessee shall then have the right for
sixty (60) days after its receipt of said offer to accept said
offer. If, during said sixty (60) day period, Lessee shall fail
to aécept such offer, its option hereunder as to such offer shall

terminate and, then and only then, may Lessor so agree to lease




such airtime to a party other than Lessee. Thereupon, Lessor shall
have the right to lease the airtime on its Channels to, and only
to, the aforesaid bona fide prospeétive lessee at the identical
price, terms and conditions as were offered to Lessee. Lessor may
not accept said offer with any modification to its price, terms
and/or conditions in any respect without first again providing
Lessee with written notice of and the right to accept the modified
offer. |

(e) At Lesgsee's expense, Lessor shall file all necessary
and appropriate applications with the FCC and, as required by law,
wiﬁh any and all other local, state, and federal governmental
agencies to maintain and renew its ITFS license and any associated
authorization. . |

(f) Operation BDuring Extended Term. If Lessor and
Lessee are unable to reach agreement for Additional Renewals,
Lessee shall continue to lease the Channels for a periocd of six (6)
months after the Expiration Date of this Agreemenf onn the same
terms and conditions as are provided for in this Agreement, in
order to afford each party an opportunity to prudently avail itself
of alternative distribution facilities. On the last day of this
six (6) month period (the "Extended Expiration Date”), Lessee may
cease to lease the Channels and this Agreement will terminate.

2. ‘Excess Capacity. Lessor has determined that there will

be excess capacity availab;e on the four (4) ITFS Channels to be
utilized for Lessor's educational needs and that this excess

capacity is available for entertainment or other commercial




programmiﬂg. Lessor has further determined that, by combining its
educational programming with Lessee's entertainment programming,
; significant increase may be achieved in the number of persons who
will have access to Lessér's educational programming at no
transmission cost.

S ILease of Excess Capacity.

(a) Lessor agrees to lease to Lessee the "excess"
capacity available on all four {4) of its ITFS changels for the
term of this Aéreement. The remaining time available over and
above the time utilized for Lessor's educational programming shall
be considered "excess capacity," as that term is defined by the
Rules of the FCC, specifically Section 74.931 thereto, and shall
be available to Lessee for entertainment programming (hereinafter
referred to as "ILessee Time"). Unless otherwise prochibited by the
Rules of the FCC, Lessee Time shall include all capacity made
available on all channels made available through the use of Comband
or other similar technologies which allow the division of an ITFS
channel into two or more discrete video channels, each of which
shall hereinafter be referred to as "Sub-ITFS Channels." Lessor
also égreeé to permit Lessee to channel map all channels subject
to FCC rules and regulations. Lessor reserves for itself a minimum
of twenty (20) hours per week per ITFS channel between the hours
of 8:00 a.m. and 4:00 p.m. Monday through Saturday, to be used for
ITFS scheduled programming, including a minimum of three (3) hours
per day per channel per Weekday (Monday through Friday, excluding

weekends and holidays). (Such time is referred to herein as "Lessor




Reserved Time.") In addition, Lessor preserves for itself for any
expanded ITFS programming, an additional twenty (20) hours per week
per channel, between the hours of 8:00 a.m. and 4:00 p.m. Monday
through Friday. (Such time is referred to herein as "Lessor's
Preserved Time.") Not less than thirty (30) days prior to the
initiation of program service, Lessor shall provide Lessee in
writing with a schedule containing the specific Lessor's Reserved
Time and Lessor's Preserved Time airtime hours which it intends to
utilize. Therehfter, in. the event lLesscr subséquently wishes to
nmodify the schedule fo recapture additional hours from Lessee Time
for the provision of gqualified ITFS programminé, up to a maximum
tetal of forty {(40) hours pér week per ITFS channel between the
hours of 8:00 a.m. and 4:00 p.m. Monday through Friday, Lessor
shall provide Lesseerwith three (3).months' advance notice of any
revision to its schedule of the specific air time. hours Lessor
intends to utilize. In the event that Lessor notifies Lessee it
intends to utilize more than forty (40) hours per week per ITFS
channel, Lessee shall have the aption of’ferminating this Agreement
pursuant to Subparagraph 11(d) hereof.

(b) Termination Due To Insufficient Capacity. If Lessor
exercises its rights to use air time in excess of forty hours per
channel per week pursuant to paragraph 3(a), Lessee shall have the
right to terminate this Agreement following sixty (60) days prior
written.notice to Lessor. In the event of sucﬁ fermination, Lessor
shall fairly compensate Lessee for its loss, including damage to

its business, provided that Lessee reasonably demonstrates that



such excess use is so significant that it makes Lessee's use of the
ITFS station economically nonviable.. If the parties are unable to
agree on the appropriateness or the amount of such compensation,
the matter shall be submitted to arbitration whereby each party
selects one arbitratdr, which arbitrators, in turn, select a third
arbitrator and that third arbitrator will make the final
determination, which shall be binding on both partieé. Each party
will pay the cost of its selected arbitrator and equally share the
cost of the third arbitrator.

(c) Notwithstanding the foregeoing, Lessor shall retain
contrel of the subcarriers and vertical blanking intervals
(hereinafter referred to as "VBI's") of one channel with Lessee
having use of all subcarriers and vertical blanking intervals on
all other channels.

4. Technical changes in Channel Operation and FEquipment for

Lessor's Useg.

(a) Lessor recognizes the mutual benefits and
technological advantages of the use of encoding methods for progranm
security, equipment signaling and individual addressability control
over unauthorized equipment use. Lessor agrees that its program
. services and/or airtime use will not cause harm or interfere with
Lessee's current or future signal or other such technical needs
utilized for the operation and services provided by the systen.
Furthermore Lessor will not, by its own action or through a thirg

party, utilize any part of its licensed fredquency spectrum to



Ccreate or operate a service that is in competition with Lessor's
current, planned or future service over the system.

5. Integration of Legsor's Programming. At Lessor's
request, Lessee agrees to endeavor to integrate certain of Lessor's
programming into the overall communications service offered to
Lessee's Subscribers. This integration shall include, but shall
not be limited to, at the sole discretion of Lessee, 1listing
Lessor's material in program guides produced for subscribers; and
full attribution to Lessor as the socurce of such material of
Lessor.

6. Technical Faciljities.

(a) Upon execution of this Agreement, Lessee shall, in
consultation with Lessor, co-locate the Transmission Point for
provision of the services contemplated by this Agreement with the
MMDS and/or other facilities Lessee operates under lease agreemem;
in Lessor's designated market. At Lessee's expense, Lessor shall
prepare and file with the FcCC -any appropriate applications or
amendments to previously filed applications, to secure a license
to operate the four (4) Channels from said location., Lessee shall
provide all legal and/or engineering personnel for this purpose or
will have the right to approve any expenses incurred by Lessor in
advance of Lessor incurring such expenses. If, upon reviev;ring
Lessor’'s appli}:ation, the FCC directs Lessor to amend, revise or
modify its application, and/or the terms of this Agreement to
comply with FCC rules or policies, Lessor and Lessee shall

cooperate to mutualiy agree upon such changes and Lessor will




expeditiously so amend its application. Upon FCC grant of the
application, by Final order, Lessee, or its designee, shall, within
; reasonable period of time, commence and, not‘later than eighteen
(18) months after the date of a grant of the construction permit,
complete construction of the ITFS channel transmission facilities
in accordance with said FCC authorization(s). At its expense,
Lessee, or its designee, shali design, engineer, ﬁurchase, and
install such transmitters, transmission 1line, antennas, and
receivers as are required to operate the ITFS channels in
accordance with the provisions of such authorization(s). .Any
equipment so used in said construction shall Be leased to Lessor
pursuant to Paragraph- 9 hereof. (Said equipment is hereinafter
referred to as the "Leased Equipment.") Lessee shall supervise
and shall be responsible for the installation- of the Leased
Equipment and shall retain title to the Leased Equipment. Lessee
shall maintain adequate casuwalty and liakility insurance to cover
all leased Equipment installed pursuant to this Agreement. For
purpcses of this Agreement, a "Final Order" means a written action
or order of public notice issued by the FCC .granting the
application and issuing the conditional license for the Channels
to Lessor: (a) which has not been reversed, stayed, enjoined, set
aside, annulled or suspended, and (b) with respect teo which (i) no
requests have been filed for administrative or judicial review,
reconsideration, appeal or stay and the time for filing any such
requests, and the time for the FCC to set aside the action on its

own motion, has expired, or (ii) in the event of review,




reconsideration or appeal, the grant of the application anad
issuance of the conditional liceﬁse has been affirmed and the time
for‘further review, reconsideration or appeal has expired.

(b) Modification of Transmission Point. Lessor agrees
to change the Transmission Point specified in its application or
FCC authorization to any previous location requested by Lessee,
and, in such event, to file with the FCC any necessary and
pernissible amendment to the application for the Channels or any
necessary and permissible modification application or notification
consistent with the FCC's Rules. Lessee shall pay for leéssor's
actual costs and expenses, including legal and engineering feeé,
actually incurred by lessor to prepare, file and prosecute such
gmendment, application or notification, provided that Lessee has
approved the amount of such expenses in writing prior to their
having been incurred by Lessor and Lessor has provided Lessee with
satisfactory documentation of such expenses.

{(c) Receive Facilities. At Lessee's expense not to
exceed $400.00° per location, Lessee shall construct receive
facilities at up tec twenty (20) locations in the Area to be
selected by Lessor and capable of receiving the signal transmitted
over the ITFS channels, including one (1) location to be selected
as Lessor's studio or Area headquarters capable of simultaneously
receiving and monitoring all of Lessor's signals transmitted ovér
the ITFS channels. In the event that Lessor regquests construction
of a receive location that includes the wiring of a master antenna

system or similar multi-receiver configuration, Lessee shall
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install the extra wiring required only if reimbursed by Lessor for
its actnal costs. Any equipment so used in the construction of the
aforesaid twenty (20) locations shall, upon the initiation of
operation gf the system, become the property of the Lessor. 1In
addition, all equipment installed at Lessor's expense shall remain
the Lessor's property. All other receive equipment will remain the
property of Lessee.

{(d) Lessee shall provide, at its sole cost and expense,
suitable space'at the Transmission Point for the ITFS channel
antenna(s) and transmitters, and TVRO satellite antenna. Iessor
shall, where possible, co-locate its production facility with
Lessee’s production facilities. In the event that Lessee's
production facility cannot be co-located with the Transmission
Point, 1Lessee and Lessor shall mutually arrange for the
availability of telephone transmission lines necessary to carry the
Lessor's progranms froﬁ its facility to the Transmission Point.
However, if requested by lLessee, Lessor will épply for and obtain
any FCC authorizations necessary for 'a sufficient number of
microwave point-to-point studio-to-transmitter links(("STLs“) for
such purpose. ' Upon receipt o©f such authorizations, Lessee, at
Lessee's expense, will design, obtain and install the equipment
necessary for such STLs. Such equipment will become part of the
Leased Equipment. Such STLs will be available for use by Lessee
for any purpose, including, but not limited to, the transmission

of data.
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(e) Power Increase. If Lessee so requests, Lessor will

file an amendment to its application for the Channels or a
modification application with the FCC seeking authority to increase
the output power of the ITFS Channels to a higher level reguested
by Lessee, provided that such higher level will not be reasonably
anticipated to cause harmful electrical interference to any other
radio transmission facility for which an application has pre?iously
been accepted by the FCC or authorization granted by the FCC, and
which is entitled to protecticn from such interference under FCC
rules. In the event that said authorization for power increase is
obtained, Lessee, at its sole expense, shall provide and install
appropriate amplifiers and related equipment in order to effect
sald power increase and such amplifiers and equipment shall
thereupon become paft of the Leased Equipment. lessee shall
arrange for and pay for all costs, including legal and engineering
fees associated with said application and power increase.

7. Fees.

{(a) Commencing on the start up of commercial
broadcasting and continuing thereafter throughout the Initial Term
and any Renewal Term of the Agreement, Lessee shall pay to Lessor
as consideration for the Channels provided to Lessee hereunder the
greater of $.08 (8 cents) per subscriber per month for the four (4)
channels or the following minimum monthly royalty payments: For
the first twelve (12) months: $300.00 per month. Beginning on the
13th month and ending on the 36th month: $400.d0 pexr nmonth. For

each month after the 36th month wuntil ‘termination of this
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Agréement: $500.00 per month. Lessor agrees to cooperate with
Lessee to comband Lessor's receiver sites to gain additional
required time for educational programming if feasible under FCC
rules and regulations to minimize Lessee's requirements for combang
equipment at its receive sites.

(b} Right to Audit. Lessee and Lessor shall, while this
Agreement 1is in force, keep, maintain and preserve complete and
accurate records and accounts, including all invoices+
correspondence, iedgers,_ financial and other records pertaining to
Lessee's and Lessor's charges hereunder, and such records and
accounts shall be available for inspecticon and audit ‘at the
respective offices of Lessee and Lessor at any time or times during
the time service is being provided to Lessee hereunder or within
ninety (90) days thereafter, during reasonable business hours, by
Lessee or Lessor or their respective nominees. Notwithstanding the
foregoing, Lessee and Lessor shall be entitled to only one audit
of each other's records and accounts during any six-month interval.
Lessee and Lessor shall provide each other with five (5) business
days' advance written notice to their intent to inspect said
records and accounts prior to being allowed to do so. Lessee and
Lessor shall not interfere with each other in the exercise of their
respective r'ights of inspection and audit set forth herein; The
exercise in whole or in part at any time or times of the right te
audit records or accounts or of any rights herein granted or the
acceptance by Lessee or Lessor of any statement or remittance

tenderad by or on behalf of either Lessee or Lessor shall be
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without prejudice ﬁo any rights or remedies of either of them ané
shall not preclude Lessee or Lessor thereafter from disputing the
accuracy of any such statement or payment.

(c) Lessee shall arrange for and pay Lessor's legal,
engineering and related expenses actually incurred in prosecuting
its application for the authorizations and documents by Lessor.
8. Arbitration of Dispute. In the event that Lessee or Lessor
cannot resolve any dispute arising under this Agreement, such
dispute may be resolved pursuant to arbitration pursuant to the
procedures of the American Arbitration Association, and the
decision of the Arbitrator as provided for therein shall be final
and shall bind both Lessor and Lessee., Such dispute shall not in
any way result in a default hereunder unless the award of the
Arbitrator is not complied with. All information obtained by
Lessee or Lessor during such disputes shall be maintained on a
confidential basis.

The Lessee and Lessor shall each pick their own arbitrator.
. These two shall then pick a third arbitrator. Each shall pay for
their own selected arbitrator and shall share the cost of the third
arbitrator equally.
9. ITFS Channe) Equipment ILease. Lessor shall lease from Leésee
all Leased Eguipment. The terms of the lease agreement, to be
entered into prior to commencing construction shall include the
fellowing:

{a) Rent. Lessor shall pay to Lessee the total amount

of One dollar ($1.00) per year for any use of the Leased Equipment,
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it being understood that Lessor's provision of the air timé at the
rates provided in this Agreement is the maja; consideration for
lLessee's leaée of the equipment to Lessor. -

{b) Taxes. Lessee shall be required to pay all taxes
and other charges assessed against the Leased Equipment, without
cost to or reimbursement by Lessor, and Lessee shall be entitled
to claim depreciation and investment tax credits thereunder for
income tax purposes.

(c) Maintenance and Operating Costs. Lessee shall be
required to bear all casts associated with maintaining, upgrading
and operating the Leased Equipment.

(d) Term. The term of the lease shall comménce upen the
date actual construction begins and shall end upon the termination
of this Agreement. '

10. Conptrol Over Programming. Lessee intends that only
programming of a sort which will not serve to place Lessor's
reputation in the community in Jjeopardy will be transmitted by
Lessee on Lessor's channels. At the present time, it is believed
that this programming will be supplied by one or more programming
networks, such as Home Box Office, Showtime, the Movie cChannel,
ESPN, WTBS, Cable News Network, etc. The parties recognize'fhe
difficulties inherent in specifying exact standards in this
Paragraph, but believe that gcod faith efforts on both sides can
overcome whatever differences which may arise. iessor shall have
the absolute right to deny Lessee the right to transmit on its

leasaed channels any program which is obscene as defined by the laws
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of the United States or which would violate the rules and
regulations of the FCC or which in the sole qpinion of Lessor is
not acceptable to Lessor.

11, Eermigation.-

(a) This Agreement may be terminated at the option of
Lessee upon thirty (30) days' written notice to Lessor in the event
that the FCC has not granted an ITFS authorization for the Channeis
to Léssor within eighteen (18) months from the date this Agreement
is signed.

(b) If Lessor's FCC authorization is ever terminated or
revoked, this Agreement will terminate. Should such termination
occur, each party shall be entitled to retain all equipment and
materials purchased or furnished by such party. There shall be a
final accounting of monies due under this Agreement, and when
completed, there shall be no further liability of one party to the
other. | '

(c) Termination by Reason of Defaunlt and Nenperformance.

At the option of the non-defaulting parﬁy, this Agreement may be
terminated upon the material breach or default by the other party
of its duties and obligations hereunder if such breach or default
shall continue for a period of thirty (30) consecutive days after
such party’'s receipt of notice thereof from the non-defaulting
party. Failure to make any payment required under Paragraph 7
hereof shall, if such failure continues for a pericd of thirty (30)
days aftér written notice thereof to Lessee, constitute a material

breach of this Agreement by Lessee and, in such event, Lessor may
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elect to cancel and terminate this Agreemént. In the event of
termination pursuant to this Subparagraph, such termination shall
not affect or diminish the rights of claims or remedies available
in equity or at law to the non-defaulting party ariéing by reason
of such breach or default. Lessor's failure to maintain it's
license authorization with the FCC shall constitute a default by
Lessor. In such event, Lessor may become liable in damages under

Section 3(b} to Lessee.

(d) Termination by failure of Lessee's business plans.

Prior to starting actual construction of the channels, Lassee shall
have the option to terminate this agreement by notifying Lessor,
in writing, that circumstances exist with reference to the
transaction contemplated by this Agreement which would interfere
with Lessee's business plan. In the event of such termination,
neither party shall have any further dbligation to the cother,
except fhat Lessee shall reimburse Lassor for any out-~of-pocket
expenses previously approved by Lessee incurred Sy Lessor.

(e} Early termination by lLessee. Lessee may terminate
this Agreement at any time for any reason by providing Lessor with
six (6) months prior written notice. In such event, Lessor shall
have rights to purchase leased egquipment as defined in Section 3.

12. Notice. Any notice to be given by Lessor to Lessee under
any provision of this Agreement shall be by hand delivery or by
prepaid overnight express courier to President. Any notice to be

given by either Lessee or Lessor under any provision of this
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Agreement shall be at such location-as may be designated by each
to the other. -

13. Severability. Should any court or agency, including the
FCC, determine that any provision of this Agreement is invalid, the
remainder of the Agreement shall stay in effect and the parties
agree to use their best efforts to negotiate a replacement
provision which is wvalig.

14. Venue and Interpretation. This Agreement shall be
governed by, and construed and enforced in accordance with the
Communications Act of 1934, as amended, the rules and policies of
the FCC and the laws of the State of Texas.

15. Entire Agqreement. This Agreement constitutes the entire

Agreement between the parties and supersedes all prior oral or
written érovisions of any kind. The parties further agree that
this Agreement may only be modified by written agreement signed by
both parties.

i16. Agsignment. Lessor or Lessée may not assign, transfer,
sell, dispose of or otherwise alienate or encumber their rights or
cbligations under this Agreement without the prior written consent
of the other, which consent shall not be unreasonably withheld.

17. Riaht of First Refusal. If, at any time after the date
of the execution of this Agreement, Lessor shall determine to sell,
convey, assign or otherwise dispose of the 1licenses and
. authorizations for the ITFS Channels, Lessee, or its designee then

eligible to be licensed to operate such Channels, shall have the
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first right and option to acquire or assign such licenses and

authorizations, subject to the following procedures and to FCC

rules and regulations:

(1)

(ii)

Within, ten {10) éays after receiviné an offer to
acquire the authorization(s), Lessor will serve
Lessee with written notice containing a copy of such
offer, identifying the offeror and stating Lessor's
intent to accept the offer in the event that Lessee
does not elect to match the bffer on substantially
the same terms as those contained in the notice and .
original offer.

Within sixty (60) days of its receipt of such
notica, Lessee will notify Lessor in wriﬁing of its .
intention to match the offer to, obtain the
anthorization(s) on suﬁstantially the same terms

contained in the original offer, in which event

Lessor will reject the original offeror's offer and
accept that of Lessee. Lessee's failure to so
timely mnotify Lessor of its intention to
substantially wmatch the original offer shall be
construed as notification that Lessee or its
designee does not wish to so exercise its right of
first refusal with regard to the original offer and,
chly in such event may Lessor accept the original

offer.
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(1ii) In the event that any term of the original offer is
~changed in any respect or a new offer is presented,
before accepting such offer, Lessor must f£irst
follow the procedures specified in the foregoing
subparagraphs (i) and (ii), providing Lessee notice
with regard to the revised offer and giving it or
its designee the opportunity to exercise its right
of first refusal thereto.

(iv) At the commencement of any negotiations with any
party for the acquisition by that party of the
authorizations, Lessor will provide such party, in
writing, with full disclosure of Lessee's rights
provided for in this Paragraph 17 and of lessor's
intention to honor those rights.

18, Indemnification.

{a) Lessee. Lessee agrees, to the fullest extent
permitted by law, toc hold Lessor harmless and to indemnify and
defend ﬁessor for all claims, demands, causes of action, 1loss,
investigations, proceedings, damages, penalties, fines, expenses,
and Jjudgments, including attorneys' fees (herein collectively
"claims") arising out of this Agreement, unless such claim arose
out of a negligent act or omission of Lessor. |

(b) Lessor. Lessor shall pay any and all costs and
expenses, including attorney's fees, resulting from Lessor's breach
of this Agreement or from any negligence, omission or wrongful act

by Lessor, its agents or employees.
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19. COOEération. Lessor and Lessee each warrant to each
other that it will take no action that will unreasonably interfere,
threaten or frustrate the other’s purposes or business activities;
Lessor and Lessee agree to keep the other informed and to

coordinate with the other any of its activities that may have such

~an effect on the other.

20. Purchase Option. Upon termination of this Agreement,

Lessor shall have the right to purchase the Leased Equipment used
exclusively for Lessor's ITFS operation. That equipment shall
consist of: those transmitters, down-converter, power supply, STL
equipment, cable, connectors, fittipgs and hardware, and any other
equipment used through this lease for the sole and exclusive use
for Lessor's signal -transmission, transport, delivery and
fecaption. Any equipment which is used in a shared fashion (such
as transmit antenna, decoders, combiners) in providing signals

other than Lessor's signals is excluded  from this option to

- purchase. The intent of this purchase option is to provide Lessor

with the capability to continue to pérform on Lessor's ITFS
license.

21. Obligatiog to Transmit. Nothing in this Agreement shall
be construed to cbligate or create a duty on the part of Lessee to
actually transmit any minimum number of hours of programming during
the Lessee's Time.

22. Leased Equipment. Lessee shall supply, at its sole cost
and expense, sufficient personnel to operate and maintain the

Leased Equipment. Such personnel shall, at all times, be under the
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supervision of ILessee buf subject to control of Lessor. Saig
personnel shall insure that the Leased Equipment shall, at all
times, meet the technical operating requiremeﬁts of the Rules of
the FCC. Such operations and maintenance activities shall be
undertaken at such times as are consistent with the operating
requirements of Lessee's business. Lessor shall have overall
responsibility for access to transmission facilities during normal
business hours and at other times upon twenty-four (24) hours?
prior notice. |

23. Start Date. For purposes of this Agreement, the Start

Date shall be that date indicated in writing by Lessee to Lessor
that commercial broadcasting by Lessee has commenced.

24. Conditiong Precedent. All of the rights and cbligations
hereunder shall be subject to the following conditions precedent,
which conditions may be waived in writing by the non-defaulting
party. .

(a) Material Documents. Lessor will have made available
to Lessee for inspection all of the material documents and
contracts to which Lessor is a party which in any way affects the
Channels.

(b) FCC application. Lessor, to the extent required by
the FCC with the assistance of Lessee as herein set forth, shall
have applied to the FCC for a license to operate the ITFS Channel

facilities as described herein.
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{¢) Final Order. The FCC shall have issued a Final
Order granting Lessor the license to operate the cChannels in
accordance with the terms of this Agreement.

(@} construction. The Channels shall have been
constructed and licensed in accordance with the terms of this
Agreement.

25. Agreement to Defend. Lessee agrees to defend any suit
or proceeding brought against Lessor based on a claim that any
. device made by Léssor designed and furnished hereunder constitutes
an infringement of any existing United States patent, provided
Lessee is notified promptly in writing and is given complete
authority and information required for the defense of same; and
Lessee shall pay all damages and costs awarded therein against
Lessor, but shall not be responsible for any cost, expense incurred
or settlement made by Lessor without Lessee's prior written
consent. In the event any devise furnished hereunder is, in
Lessee’s or Lessor's opinion, likely to or does become the subject
of a claim for patent infringement, Lessee shall at its own expense
procure for Lessor the right to continue using said device or
modify it to become non-infringing; but in the evént use of such
device is prevented by injunction and Lessee fails to modify or
otherwise procure for Lessor the right to continue using it, Lessee
will remove such device and shail substitute thereof other non-
infringing, FCC approved equipment.

26. Lessor Elects to Terminate Tele-Commupnication Activities.

Lessor reserves the right to terminate any further activity by
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Lessor in the tele-communications activities covered by this
agreement. Such termination may be for any reason and shall oﬁly
require that Lessor provide Lessee a sixty (60) day written notice
of such termination. Upon such termination Lessor shall be
obligated to execute-an assignment of all of its rights to any ITFS
Licenses or liéense applications covered by this agreement or other
PCC authorizations directly related to such ITFS llicenses to any
FCC gqualified entity designated by Lessee. Upon completion of such
assignment all of Lessor's cbligations under this agreement shall
terminate and lLessor shall have no liability whatscever to Lessee.
Should Lessor have incurred any out-of-pocket expenses directly
related to this Agreement which have not been paid to Lessor by
Lessee, Lessee shall be obligated to pay such expenses prior to

Lessor executing an assignment of its rights to FcC applicatichs
or authorizations.

27. Special Conditions.

A. Notwithstanding any other provisions of this
contract, Lessee agrees to provide such support to Lessor as is
reasonably necessary to assist Lessor in providing a minimum of 80
hours per week of qualified educational programming on Lessor's

channels.
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IN WITNESS WHEREOF, the parties hereto have executed this
Agreement this 2:! day of \ﬂgw.mﬂm, ; 1990.
LESSOR:

Ti

LESSEE:

UNITED STATES WIRELESS CABLE, INC.

By: é;ﬂ%#jJ;‘AgluLo
(PN B

Title

RECV'D & INSPECTED

JAN 0 9 2004
FCC-GREG MAILROOM
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THE FOL!.OWING AMENDMENTS ARE MADE TO THAT CONTRACT ENTITLED
"ITFS AIRTIME AGREEMENT WITH APPLICATION FOR LICENSE PROVISIONS®
BETWEEN UNITED STATES WIRELESS CABLE, INC. OF AUSTIN, TEXAS AND

TUYAS STATE TRCHENTCAT TNSTTTUTE OoF

McALTEN, TX DATED NOVEMBER 27, 1950

File # 010122DF

1. PARAGRAPH 1(f) on page 4 is deleted entirely from the
contract.

2. PARAGRAPH 6 (b) on page 10 is amended by changing the first
two sentences therein as follows:

Modification of Transmission Point. Lessor agrees to change

the Transmission Point specified in its application or FCC
authorizaticn to any location requested by Lessee, provided such
new location will still serve Lessors receive sites. In such
event, lLessor agrees to file with the FCC any necessary and
permissible amendment to the application for the Channels or any
necessary and permissible modification application or
notification consistent with FCC Rules.

The remaining sentences of Paragraph 6 (b) remain as in the
original contract.

3. PARAGRAPH 11 (d) on page 17 is deleted entirely.
THESE AMENDMENTS ARE AGREED TO AND ACCEPTED ON THE DATE SHOWN BY

EACH SIGNATURE BELOW AND THEREBY MADE A PART OF THE CONTRACT AS
PROVIDED FOR IN THE ORIGINAL CONTRACT.

Pabie st 7. Ruis Opned 94 154(

DATE

UNITED STATES WIRELESS CABLE, INCG.

LESSEE BY ROBERT T. DAVIS,

/C’ms SN /V.;alL,u;u,l Aastifate Key 2 E,/??/
DATE ! ¢

v

. ' - RECV'D & INSPECTED
TITLE: Q\r «-gfc( e '(/

x JAN 0 9 2004
FCC-8B6G MAILROOM




Form FCC 330-R

Exhibit No. 2

The programming for this station originaily consisted of multi-channel andio-video programming
including requisite instructional and cultural materials. The programming continues to consist of
audio-video programming of instructional and cultural materials; however, the quantity of signals
using excess capacity available on the multi-channel system has been reduced
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ITFS ATRTIME LEASE AGREEMENT

This Airtime Lease Agreement is made on January 2% , 1992,
between The Kearney State College Foundation ("Lessor") and Wireless
Entertainment Network, a Partnership ("Lessee").

RECITALS:

A. Lessor is a qualified educational entity under FCC Rules,
and the Federal Communications Commission ("FCC") has authorized
licensees in the Instructional Television Fixed Service ("YITFS") to
lease excess capacity on their channels to non-ITFS users; and

B. Lessor wishes to secure the appropriate authorizations from
the Federal Communications Commission ("FCC") to construct and
operate an Instructional Television Fixed Service ("ITFS") facility
in the Grand Island, Nebraska greater metropolitan area (the "Area")
on four (4) channels (the "Channels") in order to distribute educa-
tional programs to the public; and

C. Lessor contemplates that some excess air time will be
available on the facility; and

D. Lessee is in the business of providing channels for the
distribution of television programming for a fee to subscribers
("Wireless Cable Service"), and desires to lease Lessor's excess
ITFS capacity; and

E. ILessor and Lessee believe that the combination of
educational programming and entertainment programming will be
mutually advantageous and provide a significant benefit to the
general public in the area.

AGREEMENT:
1. Term of Adreement.
a. Initial Term. Subject to the provisions for earlier ter-

mination contained in Paragraph 11, the initial term of this
Agreement  shall commence upon the initiation of Lessee's
Wireless Cable Service on the Channels and shall continue in
full force and effect for the shorter of ten years or the FCC
term of Lessor's ITFS license (the "Initial Term".)

b. Renewal Term. If FCC rules permit at the time that this
Agreement expires, this Agreement shall automatically and
without further notice be extended for up to two successive
additional terms (each additional term is referred to as a
"Renewal Term") of ten years each unless and until Lessee shall
have served written notice on Lessor at least ninety days prior
to the expiration date of the Initial Term or Renewal Term (the
"Expiration Date"), that it elects not to renew this Agreement
for a Renewal Term. The expiration date of the second renewal



term shall be referred to as the "Final Expiration Date." It
is acknowledged and agreed that Lessee shall have the absolute
right not to renew this Agreement, notwithstanding any provi-
sion in this Agreement to the contrary.

Should FCC rules not permit automatic renewal of the
Agreement, upon notice by Lessee to Lessor at least 180 days
before the Expiration Date, Lessor and Lessee agree to meet to
negotiate in good failth towards the renewal of the Agreement.
These negotiations shall be exclusive for a 180 day period
following Lessee's notice to lLessor.

c. Additional Renewals. One hundred eighty days before the
Final Expiration date, Lessor and Lessee shall meet to deter-
mine if Additional Renewals are in the best interest of each
party. If, within one hundred eighty days after this meeting,
Lessor and Lessee are unable teo reach an agreement to renew
this Agreement on appropriate terms and conditions, this
Agreement shall terminate.

d. Right. of First Refusal to lease. In the event that this
Agreement is not renewed after the final expiration date,
Lessor grants to Lessee, for a period of one year commencing
on the Final Expiration Date, a right of first refusal to enter
into a new agreement for the leasing. of the airtime on Lessor's
Channels pursuant to the following terms. If Lessor receives
a bona fide written offer from a third party to lease the
airtime on Lessor's Channels within this one year period,
Lessor shall transmit the same in writing to Lessee as Lessor's
offer and Lessee shall then have the right for sixty days after
its receipt of the offer to accept it. If, during this sixty
day period, Lessee shall fail to accept the offer, its option
shall terminate and, then and only then, may Lessor agree to
lease the airtime to a party other than Lessee. Lessor shall
then have the right to lease the airtime on its Channels to,
and only to, the bona fide prospective lessee at the identical
price, terms and conditions as were offered to Lessee. Lessor
may not accept the offer with any modification to its price,
terms, and/or conditions in any respect without first again
providing Lessee with written notice of and the right to accept
the modified offer.

e. License Application. At Lessee's expense, Lessor shall
file all necessary and appropriate applications with the FccC
and, as required by law, with any and all other local, state,
and federal governmental agencies to acquire, maintain and
renew its ITFS license and any associated authorization.

f. Operation During Extended Term. If Lessor and Lessee are
unable to reach agreement for Additional Renewals, Lessee shall



continue to lease the Channels for a period of six months after
the Expiration Date of this Agreement on the same terms and
conditions as are provided for in this Agreement, in order to
afford each party an opportunity to prudently avail itself of
alternative distribution facilities. On the last day of this
six month period (the "Extended Expiration Date"), Lessee may
cease to lease the Channels and this Agreement will terminate.

2. Excess Capacity.

Lessor has determined that there will be excess capacity
available on all four of its ITFS Channels to be utilized for
Lessor's educational needs and that this excess capacity is
available for entertainment or other commercial programming. Lessor
has further determined that, by combining its educational program-
ming with Lessee's entertainment programming, a significant increase
may be achieved in the number of persons who will have access to
Lessor's educational programming.

3. IL.ease of Excess Capacityv.

a. Amount of Excess Capacity Available. Lessor agrees to
lease to Lessee the "excess capacity" available on all four of

its ITFS Channels for the term of this Agreement. The remain-
ing time available over and above the time utilized for
Lessor's educational programming shall be considered "excess
capacity", as that term is defined by the Rules of the FCC,
specifically Section 74.931, and shall be available to Lessee
for entertainment programming ("Lessee Time'"), subject to the
following: ‘

i. Unless otherwise prohibited by the Rules of the FCC,
Lessee Time shall include all capacity made available on
all channels made available through the use of Comband or
other similar technologies which allow the division of an
ITFS channel into two or more discrete video channels,

¢ each of which is referred to as "Sub-ITFS Channels".
Lessor also agrees to permit Lessee to channel map all
channels subject to FCC rules and regulations.

ii. Except for during the first two years after the oper-
ation of Wireless Cable Service begins on Lessor's
Channels, Lessor reserves for itself a minimum of twenty
hours per week per ITFS Channel between the hours of 8:00
A. M. and 4:00 P. M. Monday through Saturday, to be used
for ITFS scheduled programming, including a minimum of
three hours per day, per channel per weekday (Monday
through Friday, excluding holidays). (This time is
referred to as "Lessor Reserved Time"). '



iii. During the first two years after the operation of
Wireless Cable Service begins on Lessor's Channels, the
mninimum Lessor Reserved Time shall be twelve hours per
week per ITFS Channel during the times specified above.

iv. Lessor also preserves for itself for any expanded
ITFS programming, an additional twenty hours per week per
channel, between the hours of 8:00 A.M. and 4:00 P.M.
Monday through Friday. ("Lessor's Preserved Time™).

v. Not less than thirty days prior to the initiation of
program service, Lessor shall provide Lessee in writing
with a schedule containing the specific Lessor's Reserved
Time and Lessor's Preserved Time airtime hours which it
intends to utilize. If Lessor wishes to modify the
schedule to recapture additional hours from Lessee Time
for the provision of gqualified ITFS programming, up to a
maximum total of forty hours per week per ITFS channel
between the hours of 8:00 A.M. and 4:00 P.M. Monday
through Friday, Lessor shall provide Lessee with three
months' advance notice of any revision to its schedule of
the specific air time hours Lessor intends to utilize.

vi. Unless otherwise required by the FCC, the maximum
time recapturable by Lessor shall be 40 hours per Channel
per week in the daily time periods specified in the
preceding sentence. In the event that the FCC reguires
Lessor to recapture more than forty hours per week per
ITFS channel, Lessee shall have the option of terminating
this Agreement pursuant to Subparagraph 3(b).

b. Termination Due to Insufficient Capacity. In the event
that the FCC rules require Lessor to use air time in excess of

forty hours per channel per week, Lessee shall have the right
to terminate this Agreement following sixty (60) days prior
written notice to Lessor.

«
¢. - Subcarriers. Lessee shall have the use of all subcarriers
and vertical blanking intervals on the Channels.

d. Programming Schedule. Lessor agrees at all times to main-
tain an ITFS programming schedule which is sufficient to comply
with all pertinent FCC rules and regulations concerning the use
of the Channels.




4. Technical cChanges in Channel Operation and Equipment for
Lesscr's Use,

Lessor recognizes the mutual benefits and technological
advantages of the use of encoding methods for program security,
equipment signalling and individual addressability control over
unauthorized equipment use. Lessor agrees that its program services
and/or airtime use will not cause harm or interfere with Lessee's
current or future signal or other such technical needs utilized for
the operation and services provided by the system. Furthermore,
Lessor will not, by its own action or through a third party, utilize
any part of its licensed frequency spectrum to create or operate a
service that is in competition with Lessee's current, planned or
future service over the system.

5. Integration of lessor's Programming.

At Lessor's regquest, Lessee agrees to endeavor to integrate
certain of Lessor's programming into the overall communications
service offered to Lessee's Subscribers. This integration shall
include, but shall not be limited to, at the sole discretion of
Lessee, listing Lessor's material in program guides produced for
subscribers, and full attribution to Lessor as the source of this
material.

6. Technical Facilities.

a. Transmission Point. Upon execution of this Agreement,
Lessee shall, in consultation with Lessor, co-locate the Trans-~
mission Point for provision of the services contemplated by
this Agreement with any MMDS and/or other facilities Lessee
operates in the Area.

b. FCC License Application. At Lessee's expense, Lessor
shall prepare and file with the FCC any appropriate applica-
tions, or amendments to previously filed applications, to
secure a license to operate the four Channels from the
Transmission Point. Lessee shall provide all legal and/or
engineering personnel for this purpose or will have the right
to approve any expenses incurred by Lessor in advance of Lessor
incurring such expenses. If, upon reviewing Lessor's applica-
tion, the FCC directs Lessor to amend, revise or modify its
application, and/or the terms of this Agreement to comply with
FCC rules or policies, Lessor and Lessee shall cooperate to
mutually agree upon such changes and Lessor will expeditiously
so amend its application, at Lessee's expense. Upon FCC grant
of the application by Final Order, Lessee, or its designee,
shall, within a reasonable period of time, commence and, not
later than eighteen months after the date of a grant of the



construction permit, complete construction of the ITFS channel
transmission facilities accordance to the FCC authorization(s).

c. Leased Equipment. At its expense, Lessee, or its
designee, shall design, engineer, purchase and install all
transmitters, transmission line, antennas, and receivers as are
required to operate the ITFS channels in accordance with the
authorization(s). Any equipment so used in the construction
shall be leased to Lessor pursuant to Paragraph 9 of this
Agreement. (referred to as the "leased Equipment"). Lessee
shall supervise and shall be responsible for the installation
of the Leased Equipment and shall retain title to the Leased
Equipment. Lessee shall maintain adequate casualty and
liability insurance to cover all Leased Equipment installed
pursuant to this Agreement.

a. Final Order. For purposes of this Agreement, a "Final
Order"™ means a written action or order of public notice issued
by the FCC granting the application and issuing the conditional
license for the Channels to Lessor: (a) which has not been
reversed, stayed, enjoined, set aside, annulled or suspended,
and (b) with respect to which (i) no requests have been filed
for administrative or judicial review, reconsideration, appeal
or stay and the time for £filing any such requests, and the time
for the FCC to set aside the action on its own motion, has
expired, or (ii) in the event of review, reconsideration or
appeal, the grant of the application and issuance of the
conditional license has been affirmed and the time for further
review, reconsideration or appeal has expired.

e. Further Amendments. Lessor shall use its best efforts to
cause the FCC to modify Lessor's construction permit and/or
license for the Channels as may be reasonably requested from
time to time by Lessee, to the extent that it is not inconsis-
tent with the rules and regulations of the FCC nor with the
policies, procedures and best interests of Lessor, including
by‘way of example the filing of any modifications with the FcC
that are necessary or desirable to relocate the transmission
point of any of the Channels and any application for authority
to increase the output power on the Channels to the extent
permitted by the FCC's rules and regulations, as those rules
and regulations may be amended from time to time.

f. Receive Facilities. At Lessee's expense (not to exceed
$400.00 per location), Lessee shall construct receive facili-
ties at up to 3 locations in the Area to be selected by Lessor
and capable of receiving the signal transmitted over the ITFS
Channels, including one location to be selected as Lessor's
studio or Area headquarters capable of simultaneously receiving
and monitoring all of Lessor's signals transmitted over the




ITFS Channels. In the event that Lessor requests construction
of a receive location that includes the wiring of a master
antenna system or similar multi-receiver configuration, Lessee
shall install the extra wiring required only if reimbursed by
Lessor for its actual costs. Any equipment so used in the
construction of the above locations shall, upon the initiation
of operation of the system, become the property of the Lessor.
In addition, all equipment installed at Lessor's expense shall
remain the Lessor's property. All other receive equipment will
remain the property of Lessee. ~ Lessee shall be under no
obligation to provide reception equipment prior to the time
that this equipment becomes available to it from its suppliers.
At Lessor's expense, Lessee shall construct facilities beyond
the locations selected by Lessor; provided, however, that
Lessor shall only be obligated to pay Lessee for Lessee's
actual costs in constructing these additional facilities.

g. Location of Production Facilities. Lessee shall provide,
at its sole cost and expense, suitable space at the Transmis-
sion Point for the ITFS channel antenna(s) and transmitters,
and TVRO satellite antenna. Lessor shall, where possible, co-
locate its production facility with Lessee's production
facilities. 1In the event that Lessee's production facility
cannot be co-located with the Transmission Point, Lessee and
Lessor shall mutually arrange for the availability of telephone
transmission lines necessary to carry the Lessor's programs
from its facility to the Transmission Point. However, 1if
requested by Lessee, Lessor will apply for and obtain any FCC
authorizations necessary for a sufficient number of microwave
point-to-point studio-to-transmitter links ("STLs") for this
purpose, at lessee's expense. Upon recelpt of the autho-
rizations, Lessee, at Lessee's expense, will design, obtain,
and install the equipment necessary for the STLs. The STL
equipment will become part of the Leased Equipment. The STLs
will be available for use by Lessee for any purpose, including,
but not limited to, the transmission of data.
s

h. - Best Efforts. Both parties shall use their best efforts
to-diligently prepare, file and prosecute before the FCC all
petitions, waivers, construction applications, amendments and
other related documents necessary to secure FCC approval of all
aspects of this Agreement. Lessee shall assist in the prepara-
tion and prosecution of these applications. Notwithstanding
anything in this Agreement to the contrary, it is understood
that no filing shall be made with the FCC with respect to this
Agreement unless both parties have reviewed the filing and
consented to its submission. Consent shall not be unreasonably
withheld.



i. Application Costs. The reasonable costs of the prepara-
tion of the applications referred to in this Section s,
including all legal and engineering costs and filing fees,
shall be paid by Lessee.

Airtime lease Fees.

a. Initial Term. Starting with the commencement of Lessee's
Wireless Cable Service ("Commencement Date") and continuing
throughout the Initial Term, Lessee shall pay to Lessor
$10,000.00 per year as airtime lease fees as the total consid-
eration for all channels being leased pursuant to this Agree-
ment. This amount shall be payable on or before the last day
of each year of the initial term.

b. Renewal Terms. The annual airtime lease fee shall be
adjusted at the beginning of the first renewal term by any
increase in the Consumer Price Index ("CPI"), as follows:

i. The CPI shall mean the average for "all items" shown
on the "United States city average for urban wage earners
and clerical workers, all items, groups, sub-groups and
special groups of items as promulgated by the Bureau of
Labor Statistics of the United States Department of
Labor", using the year 1990-1991 as a base of 100.

ii. During the first renewal term, the initial term
annual lease fee shall be increased by the percentage of
increase in the CPI from the month containing the first
day of the initial term to the month containing the first
day of the first renewal term. If the CPI decreases or
does not change during this time, then the annual lease
fee shall remain at $10,000.00.

iii. During the second renewal term, the first renewal
term annual lease fee shall be increased by the percentage
of increase in the CPI from the month containing the first
day of the first renewal term to the month containing the
first day of the second renewal term. If the CPI decreas-
es or does not change during this time, then the annual
lease fee shall remain the same as the first renewal term.

iv. 1If the CPI ceases to incorporate a significant number
of items, or if a substantial change is made in the method
of establishing the CPI, the CPI shall be adjusted to the
figure that would have resulted had no change occurred in
the manner of computing the CPI. If the CPI (or a



successor or substitute index) is not available, a
reliable governmental or nonpartisan publication, evaluat-
ing the same or similar information as is now used in
determining the CPI, shall be used in lieu of the CPI.

c. Expenses. Lessee shall arrange for and pay Lessor's
legal, engineering and related expenses actually incurred
by Lessor in prosecuting its application (including any
amendments} for the authorizations.

B. Arbitration of Dispute.

In the event that Lessee or Lessor cannot resolve any dispute
arising under this Agreement, the dispute may be resolved pursuant
to arbitration pursuant to the procedures of the American Arbitra-
tion Association, and the decision of the Arbitrator shall be final
and shall bind both Lessor and Lessee. No dispute shall in any way
result in a default unless the award of the Arbitrator is not
complied with. All information obtained by Lessee or Lessor during
a dispute shall be maintained on a confidential basis. The Lessee
and Lessor shall each pick their own arbitrator. These two shall
then pick a third arbitrator. Each shall pay for their own selected
- arbitrator and shall share the cost of the third arbitrator equally.

9. ITFS_Channel Eguipment lLease.

Lessor shall lease from Lessee all Leased Equipment. The terms
of the lease agreement, to be entered into prior to commencing
construction, shall include the following:

a. Rent. Lessor shall pay to Lessee the total amount of One
Dollar ($1.00) per year for any use of the Leased Equipment,
it being understood that lLessor's provision of the air time at
.the rates provided in this Agreement is the major consideration
for Lessee's lease of the equipment to Lessor.

b.r Taxes. Lessee shall be required to pay all taxes and
other charges assessed against the Leased Equipment, without
cost to or reimbursement by Lessor, and Lessee shall be
entitled to claim all depreciation and investment tax credits
for income tax purposes.

c. Maintenance and Operating Costs. Lessee shall be required
to bear all costs associated with maintaining, upgrading and

operating the Leased Equipment.

d. Term. The term of the lease shall commence on the date
Lessee completes installation of transmission facilities
capable of transmitting programming, and shall end on the
earliest of: :



i. the expiration of the Initial Term, or if the term
is renewed, on the expiration of the Renewal Term, or

ii. in the event of:

(1) the creation or attempted creation by Lessor of
any security interest in the Leased Equipment or in
the Lessor's FCC construction permit, FCC license or
such other operating authority as may be required by
a governmental authority,

(2) any breach by Lessor of any of the provisions
of this Agreement which is not cured within thirty
days after notice from Lessee, or

(3) the Lessor's loss of its FCC construction per-
mit, FCC license or such other operating authority
as may be requested by any governmental authority.

e, Repossession of Equipment. Except as otherwise provided
in Section 11.4, upon the termination of this Agreement (either
at the scheduled termination date or otherwise), Lessee shall
be entitled to remove the Leased Equipment and, if necessary,
to enter into Lessor's premises during normal business hours
for the purpose of doing so. Provided, in those cases where
Lessee shall be permitted to remove the equipment, Lessor shall
have the right, exercisable after receiving notice that Lessee
will terminate this Agreement, to purchase the Leased Equipment
from Lessee at a cash price equal to its Fair Market Value at
the time of Lessor's purchase. "Fair Market Value" shall be
determined as follows:

i. By the mutual agreement of Lessee and Lessor.

ii. If the parties are unable to agree on the fair market
value, then the fair market value shall be determined by
¢ an appraiser selected by Lessor and Lessee.

iii. If Lessor and Lessee are unable to agree on an
appraiser, each shall select its own appraiser with
experience in appraising businesses and equipment of like
nature. The average of the amounts calculated by the two
appraisers shall be the fair market value. However, if the
differential between the two amounts exceeds 10 percent
(based on the lower amount), the two appraisers shall
choose a third competent appraiser, with experience in
appraising businesses and equipment of like nature, who
shall determine which of the two appraisers' determina-
tions as to value is the nearest to the fair market value.
The Fair Market Value shall then be the average of nearest



value and the value calculated by the third appraiser to
be the fair market value.

iv. Lessor and Lessee shall split the costs of any
mutually agreed upon appraiser if one appraiser is used.
Lessor and Lessee shall each bear the costs of their own
appralsers if two appraisers are used. If a third
appraisal is necessary, the costs of any third appraisal
shall be divided equally between the parties.

f. Risk of Loss. Lessor shall have no responsibility for the
loss or damage of the Leased Equipment, except for loss or
damage caused by any intentional or negligent act or omission
of Lessor, its agents, affiliates, representatives or invitees.
In the event Lessor 1is liable for loss or damage of any
eguipment, it shall pay lessee for the time and materials
required to restore the equipment to its previous condition or
to replace the equipment at then current prices.

10. control Over Programming.

Lessee intends that only programmning of a sort which will not
serve to place Lessor's reputation in the community in jeopardy will
be transmitted by Lessee on Lessor's channels. At the present time,
it is believed that this programming will be supplied by one or more
programming networks, such as Home Box Office, Showtime, the Movie
Channel, ESPN, WTBS, CNN, etc. The parties recognize the difficul-
ties inherent in specifying exact standards in this Paragraph, but
believe that good faith efforts on both sides can overcome whatever
differences may arise. Lessor shall have the absclute right to deny
Lessee the right to transmit on its leased channels any progranm
which is obscene as defined by the laws of the United States or
which would violate the rules and regulations of the FCC.

11. Termination.

Termination of this Agreement shall be governed by the
following provisions:

a. Termination of FCC Authorization. Lessee may terminate
this Agreement without further 1liability upon thirty days!'
prior written notice to Lessor if the FCC or Lessee determine
that Lessor and/or Lessee is not authorized to operate the
Channels as contemplated by this Agreement. If termination
shall occur pursuant to this section, the termination shall
extinguish and cancel this Agreement without further liability
on the part of either party to the other, except that each
party shall be entitled to retain all equipment and materials
purchased or furnished by it, and there shall be a final
accounting of monies due but unpaid under this Agreement.
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b. Termination for Default and Nonperformance. Should either
party be in breach of this Agreement for the nonperformance of

a material obligation, this Agreement may be terminated by the
non-defaulting party if the breach continues for a period of
thirty days following the receipt of written notice from the
non-defaulting party.

c. Termination by FCC Action. At the option of Lessee, this
Agreement may be terminated in the event the FCC, at any time,
linits Lessee's Time to less than seventy-five percent of the
transmission time on the Channels or limits lessee's ability
to program air time during the hours of 4:00 P.M. to 8:00 A.M.
The election to terminate shall be made in writing to Lessor
by Lessee, setting forth the effective date of such termina-
tion. In the event of termination pursuant to this section,
this Agreement shall be extinguished and cancelled without
further liability on the part of either party to the other;
provided, however, that the termination shall not affect any
amounts owed to Lessor to the date of said termination.

d. Option to Terminate. At any time on or before the third
anniversary of this Agreement, Lessee shall have the right to
terminate this Agreement without further liability to Lessor.

Right of First Refusal.

a. Restriction on Sale or Assignment. If at any time after
the date of the execution of this Agreement, Lessor

decides to sell, convey, assign or otherwise dispose of
its interest in the licenses and authorizations for the
Channels, Lessee, if it is then eligible to be licensed
to operate those channels, shall have the right and option
to acgquire the interest as set out in Section 12.c.

b. Restriction on Lease of Excess Capacity. Lessor shall not
at any time lease, convey or otherwise dispose of any of

“ its interest in the excess transmission capacity on the
Channels unless there is full compliance with Section
12.c.

c. Procedure. Upon receipt by Lessor of any bona fide
written offer to assign, sell or otherwise dispose of any
or all of its interest in the licenses and authorizations
for the Channels or for the lease of any of the excess
transmission capacity of the Channels which Lessor is
willing to accept, Lessor shall proceed as follows:

i. Lessor shall transmit the offer to Lessee in the same
form as received by Lessor. Lessee shall then have the



d.

right for thirty days after its receipt of the offer to
accept the offer.

ii. If after the 30-day period, Lessee shall fail to
accept the offer, its right and option to accept the offer
shall terminate. Lessor shall then have the right for a
period ending on the 60th day after the expiration of the
30-day period to assign, sell or otherwise dispose of its
interests in the licenses and authorizations, or lease ex-
cess transmission capacity, to, and only to, the bona fide
prospective offeror at the same price and upon the same
terms as were offered to Lessee.

iii. Any prospective assignee or purchaser, as a condition
of the assignment or purchase, shall accept, assume, and
agree to be bound by all of the terms and conditions of
this Agreement applicable to Lessor as if the purchaser
were the original Lessor.

iv. Upon the expiration of the above 60-day period, if
Lessor shall not have entered into a binding contract for
the sale of its interests in the licenses and authoriza-
tions or for the lease of its excess transmission capaci-
ty, as the case may be, on the same terms as proposed with
the prospective purchaser or lessee, all of the restric-
tions and options imposed in Sections 12.a., 12.b., and
12.c. shall again apply.

V. The right of first refusal provided to Lessee pursu-
ant to Section 12.a. shall not apply with respect to any
proposed sale, conveyance, assignment or other disposition
of assets, equipment and property to any nonprofit
organization similar to Lessor provided that the organiza-
tion is wholly owned by or under common control with
Lessor.

vi. The right of first refusal provided to Lessee
pursuant to Section 12.a. shall not apply with respect to
any transfer of Lessor's assets to or merger of Lessor
with the University of Nebraska Foundation as long as the
merged entity agrees to assume the obligations of Lessor
under this Agreement. In the event that this takes place,
all payments to Lessor shall have the restricted use of
being used only for athletic scholarships for students
attending the University of Nebraska at Kearney campus,
even though the payments may be administered through the
office of the University of Nebraska Foundation.

FCC Authorization. In the event that Lessee shall elect

to exercise the rights specified in Section 12.a., and in the



13.

14.

further event that the transfer of the licenses and authoriza-

" tions shall require FCC consent or approval, Lessor shall use

its best efforts to assist Lessee in the securing of consent
or approval, and the consummation and payment of the purchase
price with respect to the sale of Lessor's interests shall be
conditioned upon receipt of a Final Order of the FCC granting
the required consent or approval.

e. Setoff. In the event that Lessee shall elect to exercise
the rights specified in Section 12.a., there shall first be set
off and deducted from the purchase price to be paid by Lessee
all payments pursuant to Section 7 accruing after the date that
Lessee accepts Lessor's offer.

f. Survival. Notwithstanding the earlier termination of this -
Agreement, the provisions of this Section 12 shall remain in
full force and effect until the first anniversary of the date
of the termination. However, if this Agreement is terminated
pursuant to Section 11.b., the provisions of this Section 12
shall cease to have any force or effect on the termination.

Indemnification.
a. Lessee. Lessee agrees, to the fullest extent permitted

by law, to hold Lessor harmless and to indemnify and
defend Lessor for all claims, demands, causes of action,
loss, investigations, proceedings, damages, penalties,
fines, expenses, and judgments, including attorneys fees
(herein collectively "claims") arising out of this
Agreement, unless such claim arose out of a negligent act
or omission of Lessor.

b. Lessor. Lessor shall pay any and all costs and expenses
of Lessee, including attorney's fees, resulting from
Lessor's breach of this Agreement or from any negligence,
omission or wrongful act by Lessor, its agents or employ-

<  ees. :

Cooperation.

Lessor and Lessee each warrant to each other that it will take

no action that will unreasonably interfere, threaten, or frustrate
the other's purposes or business activities; Lessor and Lessee agree
to keep the other informed and to coordinate with the other any of
its activities that may have such an effect on the other.

15.

Purchase Option.

Upon termination of this Agreement, Lessor shall have the right

to purchase the Leased Equipment used exclusively for Lessor's ITFS
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operation. That equipment shall consist of: those transmitters,
down-~converter, power supply, STL equipment, cable, connectors,
fittings and hardware, and any other equipment used through this
lease for the sole and exclusive use for Lessor's signal transmis-
sion, transport, delivery and reception. Any equipment which is
used in a shared fashion (such as transmit antenna, decoders,
combiners) 1in providing signals other than Lessor's signals is
excluded from this option to purchase. The intent of this purchase
option is to provide Lessor with the capability to continue to
perform on Lessor's ITFS license.

16. QObligation to Transmit.

Nothing in this Agreement shall be construed to obligate or
create a duty on the part of Lessee tc actually transmit any minimum
number of hours of programming during the Lessee's Tinme.

17. Leased Eguipment.

Lessee shall supply, at its sole cost and expense, sufficient
personnel to coperate and maintain the Leased Equipment. Lessee's
personnel shall, at all times, be under the supervision of Lessee
but subject to control of Lessor. Lessee's personnel shall insure
that the Leased Equipment shall, at all times, meet the technical
operating requirements of the Rules of the FCC. These operations
and maintenance activities shall be undertaken at times as are
consistent with the operating requirements of Lessee's business.
Lessor shall have overall responsibility for access to transmission
facilities during normal business hours and at other times upon
reasonable prior notice.

18. Start Date.

For purposes of this Agreement, the Start Date shall be that
date indicated in writing by Lessee to Lessor that the provision of
Wireless Cable Service by Lessee has commenced.

&£
19. Conditions Precedent. All of the rights and obligations of the
parties. shall be subject to the following conditions precedent,
which conditions may be waived in writing by the non-defaulting
party. '

a. Material Documents. Lessor will have made available to
Lessee for inspection all of the material documents and
contracts to which Lessor is a party which in any way affects
the Channels.

b. FCC Application. Lessor, to the extent reguired by the
FCC, with the assistance of Lessee as provided for in this



Agreement, shall have applied to the FCC for a license to
operate the ITFS Channel facilities.

c. Final Order. The FCC shall have issued a Final Order
granting Lessor the license to operate the Channels in ac-
cordance with the terms of this Agreement.

d. Construction. The Channels shall have been constructed
and licensed in accordance with the terms of this Agreement.

e. Minimum Channels. Lessee shall have contracted to acquire
or lease at least 11 wireless cable channels in the Area for
the Wireless Cable Service, including the Channels leased from
Lessor.

20. Agreement to Defend.

Lessee agrees to defend any suit or proceeding brought against
Lessor based on a claim that any device made by Lessor designed and
furnished pursuant to this Agreement constitutes an infringement of
any existing United States patent, provided Lessee is notified
promptly in writing and is given complete authority and information
required for the defense of same. Lessee shall pay all damages and
costs awarded against Lessor, but shall not be responsible for any
cost, expense incurred or settlement made by Lessor without Lessee's
prior written consent. In the event any device furnished is, in
Lessee's or Lessor's opinion, likely to or does become the subject
of a claim for patent infringement, Lessee shall at its own expense
procure for Lessor the right to continue using the device or modify
it to become non-infringing; but in the event use of the device is
prevented by injunction and Lessee fails to modify or otherwise
procure for Lessor the right to continue using it, Lessee will
remove the device and shall substitute other noninfringing, FCC
approved equipment.

21. Lessor's Representations and Warranties.

«
Lessor represents and warrants to Lessee as follows:

a. Organization. Lessor is a corporation duly organized,
validly existing and in good standing under the laws of the
State of Nebraska and has full power and authority to own its
property, licenses and permits, and to carry out all of the
transactions contemplated.

b. Compliance with Law. Lessor has complied with and is now
complying with all laws, rules and regulations governing the
business, ownership and operations of the ITFS Channels.
Except as otherwise provided in this Agreement, no consent,
approval or authorization by or filing with any governmental
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22.

authorities on the part of Lessor is required in connection
with the transactions contemplated. All attendant contracts
and undertakings, as well as the carrying out of this Agree-
ment, will not result in any violation of or be in conflict
with Lessor's Articles of Incorporation and By-Laws, or any
judgment, decree, order, statute, law, rule or regulation of
any governmental authority applicable to Lessor.

c. Corporate Authority. All regquisite corporate resolutions
and other authorizations necessary for the execution, delivery,
performance and satisfaction of this Agreement by Lessor have
been duly adopted and complied with.

d. Misrepresentation of Material Fact. No document or
contract disclosed to Lessee pursuant to this Agreement

~and which in any way affects any of the properties, assets

or proposed business of Lessor as relates to this Agree-
ment, and no certificate or statement furnished by Lessor
or on behalf of it in connection with the transactions
contemplated contains any untrue statement of a material
fact or omits to state a material fact necessary in order
to make the statements not misleading.

e. ‘Licenses in Good Standing. At the Start Date, Lessor's
licenses and permits for the Channels shall be in full force
and effect and unimpaired by any acts or omissions of Lessor,
its employees or agents; and there shall be no complaint,
condition, event, defect or occurrence existing or, to the
knowledge of Lessor, threatened against the licenses which
would materially threaten their retention or renewability by
Lessor.

ILessee's Representations and Warranties.

Lessee represents and warrants to Lessor as follows:

a.~ QOrganization. Lessee is a partnership duly organized,
validly existing and in good standing under the laws of the
State of Nebraska and has full power and authority to own its
property and to carry out all of the transactions contemplated
by this Agreement. On the Start Date, Lessee will be qualified
to do business in the State of Nebraska.

b. Corporate Authority. All requisite partnership resolu-
tions and other authorizations necessary for the execution,
delivery, performance and satisfaction of this Agreement by

" Lessee have been duly adopted and complied with.

c. Misrepresentation of Material Fact. No document or con-
tract disclosed to Lessor pursuant to this Agreement and which
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in any way affects any of the properties, assets or proposed
business of Lessor as relates to this Agreement, and no
certificate or statement furnished by Lessee or on behalf of
it in connection with the transactions contemplated contains
any untrue statement of a material fact or omits to state a
material fact necessary in order to make the statements not
misleading.

23. Survival.

All representations, warranties, covenants and agreements made
by the parties or in any certificate to be delivered or made 1in
writing in connection with the transactions contemplated shall
survive the execution and delivery of this Agreement.

24. Confidentiality.

Lessor acknowledges that pursuant to this Agreement it may
receive proprietary information relating to the encoding and/or
decoding system associated with the ITFS channel equipment and
patented processes including, but not limited to, improvements,
innovations, adaptations, inventions, results of experimentation,
processes and methods whether or not deemed patentable and certain
business and marketing techniques (collectively referred to as
"Confidential Information"). Lessor acknowledges that this
Confidential Information has been developed by Lessee at consider-
able effort and expense and represents special, unigue and valuable
property assets of Lessee, the value of which may be destroyed by
unauthorized dissemination. Accordingly, Lessor covenants and
agrees that, except as may be required for the performance of this
Agreement, Lessor shall not use or disclose this Confidential
Information to any third person, firm, corporation, or other entity
for any reason. This undertaking shall be enforceable by injunctive
or other equitable relief to prevent any violation or threatened
violation. ‘

25. Miscellaneous.

a.. Notice. All notices, requests, demands and other communi-
cations which are reqguired or may be given pursuant to the
terms of this Agreement shall be in writing and shall be deemed
given when delivered by hand or sent by facsimile transmission
or on the third day after mailing if mailed by registered mail,
postage prepaid, return receipt reguested, as follows:
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i. If to lLessee:

Wireless Entertainment Network
1722 First Avenue

P.O. Box 2295

Scottsbluff, NE 69361

Att: Chris Hilliard

with a copy to:

Rick L. Ediger, Attorney

Simmons, Olsen, Ediger & Selzer, P.C.
1502 Second Avenue

P.0O. Box 1949

Scottsbluff, NE 69361

ii. If to Lessor:

Kearney State College Foundation
University of Nebraska at Kearney
P.0O. Box 113

Kearney, NE 68849

Att: President

with a copy to:

Jeffrey L. Orr, Attorney

Jacobsen, Orr, Nelson, Wright,
Harder & Lindstrom, P.C.

P.O0. Box 1060

Kearney, NE 68848

or to other address as any part shall have designated by
notice in writing to the other parties.
4
b. Severability. Should any court or agency, including the
FCC, determine that any provision of this Agreement is invalid,
the remainder of the Agreement shall stay in effect and the
parties agree to use their best efforts to negotiate a replace-
ment provision which is valid, legal and enforceable.

c. Venue and Interpretation. This Agreement shall be gov-
erned by, and construed and enforced in accordance with the
Communications Act of 1934, as amended, the rules and policies
of the FCC, and the laws of the State of Nebraska.

d. Entire Agreement. This Agreement constitutes the entire
agreement between the parties and supersedes all prior oral or
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written provisions with respect to its subject matter. The
parties further agree that this Agreement may only be modified
by written agreement signed by both parties. This Agreement
shall be binding upon and shall inure to the benefit of the
parties and their respective successors and assigns,

e. Assignment. Lessor or Lessee may not assign, transfer,
sell, dispose of or otherwise alienate or encumber their rights
or obligations under this Agreement without the prior written
consent of the other, which consent shall not be unreasonably
withheld.

f. Further Assurance. From time to time after the date of
execution, the parties shall take further action and execute
further documents, assurances and certificates as either party
reasonably may request of the other to effectuate the purposes
of this Agreement.

g. Counterparts. This Agreement may be executed in one or
more counterparts, each of which shall be deemed an original,
but all of which together shall constitute one and the same
instrument, and shall become effective when each of the parties
shall have delivered to it this Agreement duly executed by the
other party.

h. Headings. The headings in this Agreement are for the sole
purpose of convenience of reference and shall not in any way
limit or affect the meaning or interpretation of any of the
terms or provisions of this Agreement.

LESSOR: Kearney State College

Foundation gzéﬁ7

Prééident

LESSEE: Wirvelgss Entertainment Network,
a L/9/1-*1:r1er:ship

BY: Wireless Entertainment Network
Inc.,

éf Chrlstlan M5 Hl

Pre51dent
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FIRST AMENDMENT TO
ITFS AIRTIME AGREEMENT

This First Amendment to ITFS Airtime Agreement by and between

The Kearney State College Foundation ("Lessor") and Wireless
Entertainment Network, Inc. ("Lessee") for operations in the Grand
Island, Nebraska area is made this day of April 1992.

The ITFS Airtime Lease Agreement is amended as follows:

1.

2.

following:

Paragraphs 1(a), 1(b), 1(c), 1(d) and 1(f) are hereby
deleted. Paragraphs 1(a) and 1{b) are replaced with the
following and Paragraph 1(e) is re-numbered Paragraph
1(c): : ,

a. Initial Term. This Agreement shall be effective
upon execution but the term of this Agreement shall
commence upon the grant of the ITFS construction
authorization and shall extend for an initial term
of five (5) years. Said period is hereinafter
referred to as the "Initial Term."

b. Renewal Term. Provided Lessee's rights have not
been terminated pursuant to Paragraph 11, this
Agreement shall automatically and without further
notice be extended for one (1) successive additional
term (such additional term 1is hereinafter referred
to as the "Renewal Term") of five (5} years unless
and until Lessee shall have served written notice
on Lessor at least sixty (60) days prior to the
expiration date of the Initial Term that it elects
not to renew this Agreement for the Renewal Term.
It is acknowledged and agreed that Lessee shall have
the absolute right not to renew this Agreement
notwithstanding any ©provision hereof to the
contrary.

Paragraph 7(b)} is hereby deleted and replaced with the

b. Renewal Term. The annual airtime lease fee shall
be adjusted at the beginning of the renewal term by
any increase in the Consumer Price Index ("CPI"),
as follows:

i. The CPI shall mean the average for "all items"
shown on the "United States city average for urban
wage earners and clerical workers, all items,
groups, sub-groups and special groups of items as
promulgated by the Bureau of Labor Statistics of the
United States Department of Labor", using the year
1990-1981 as a base of 100. '



ii. During the renewal term, the initial term
annual lease fee shall be 1increased by the
percentage of increase in the CPI from the month
containing the first day of the initial term to the
month containing the first day of the renewal term.
If the CPI decreased or does not change during this
time, then the annual lease fee shall remain at
$10,000.

iii. If the CPI ceases to incorporate a significant
number of items, or if a substantial change is made
in the method of establishing the CPI, the CPI shall
be adjusted to the figure that would have resulted
had no change occurred in the manner of computing
the CPI. If the CPI (or a successor or substitute
index) is not available, a reliable governmental or
nonpartisan publication, evaluating the same or
similar information as is now used in determining
the CPI, shall be used in lieu of the CPI.

3. Paragraphs 3(a) and 3(b) are hereby deleted and replaced '
with the following:

3.

d.

Lease of Excess Capacity.

amount of Excess Capacity Available. Lessor agrees

to lease to Lessee the "excess capacity" available on all four
of its ITFS Channels for the term of this Agreement. The
remaining time available over and above the time utilized for
Lessor's educational programming shall be considered "excess

capacity",

as that term is defined by the Rules of the FCC,

specifically Section 74.931, and shall be available to Lessee
for entertainment programming ("Lessee Time"), subject to the

following.

i. Unless otherwise prohibited by the Rules of the
FCC, Lessee Time shall include all capacity
made available on all channels made available
through the use of Comband or other similar
technologies which allow the division of an
ITFS channel into two or more discrete video
channels, each of which is referred to as "Sub-
ITFS Channels". Lessor also agrees to permit
Lessee to channel map all channels subject to
FCC rules and regulations.

ii. Lessor reserves for the group of four channels:
licensed, a total of 168 hours of Air-Time each
week. This Air-Time shall include twenty (20)
hours of Air-time for each channel each week
to be used by Lessor for its ITFS scheduled
programs. Furthermore, Lessor reserves for any

2



iii.

iv.

expanded ITFS program schedule needs, an
additional twenty (22) hours of weekly airtime
per licensed channel.

No 1less than thirty days prior to the
initiation of program service, Lessor shall
provide Lessee in writing with a schedule
containing the specific airtime hours which it
intends to utilize. Lessor shall provide
Lessee with three months' advance notice of any
revision to its schedule of the specific air
time hours.

In the event that the FCC requires Lessor to
recapture more than forty two hours per week
per ITFS channel, Lessee shall have the option
of terminating this Agreement pursuant to
Subparagraph 3 (b).

7

b. Termination Due to Insufficient Capacity. In the

event that the FCC rules require Lessor to use air time
in excess of forty two hours per channel per week, Lessee
shall have the right +to terminate this Agreement
following sixty (60) days prior written notice to Lessor.

4. This First Amendment to ITFS Airtime Agreement may be
executed in one or more counterparts, each of which shall be deemed
an original, but all of which together shall constitute one and the
same instrument and shall become effective when each of the parties
shall have delivered to it this Agreement duly executed by the

other party.

LESSOR: THE KEARNEY STATE LESSEE: WIRELESS ENTERTAINMENT, INC.

COLLEGE FOUNDATION

Name:

By: UL kuu':c:m
— |\ Onaas & Lhiooisms

i « Gy,
1R (PEAS

Title: “\). O%8s .

ate: ??42€?A§C,# Date: b O Yo . 4



HEARTLAND WIRELESS COMMUNICATIONS, INC.
[TFS AIRTIME LEASE AGREEMENT
WITH APPLICATION FOR LICENSE PROVISIONS

THIS AIRTIME LEASE AGREEMENT (hereinafter referred to as the
"Agreement"), made and entered on this 20th day of July, 1994 by LAKE CITY COMMUNITY
COLLEGE, having its pnincipal place of business at U.S. Highway 90 East, Lake City, Florida 32025
("Lessor") and HEARTLAND WIRELESS COMMUNICATIONS, INC., havihg its principal place
of business at 224 West Evergreen, Durant, Oklahoma 74701 ("Lessee").

WHEREAS, Lessor is an accredited educational entity or is otherwise eligible under
Federal Communications Commission ("FCC") Rules for an Instructional Television Fixed Service
("ITFS"} license; |

WHEREAS, Lessor has applied for and received the appropriate authorization
permits and license for the B-2 in Cross City, Florida and Lessor wishes to secure the appropriate
authorizations from the FCC to construct and operate an ITFS facility in the Cross City/Fanning
Springs, Florida greater metropolitan area (the "Area") on the remaining B1, 133 and B4 Channels
(the "Channels") in order to distribute educational prograx}ls to the public;

WHEREAS, Lessor has determined that some excess channel capacity will be
available on said facility;

WHEREAS, the FCC has authorized ITFS licensees to so lease excess channel

capacity to non-ITFS users;
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WHEREAS, Lessee is in the business of providing channels for the distribution of
video programming via microwave transmissions known as the Multichannel Multipoint

Distribution Service ("MMDS") and is desirous of leasing excess ITFS transmission capacity from

Lessor; and

WHEREAS, Lessor and Lessee believe that the combination of .cducational
programming and entertainment programming will be mutually advantageous and provide a
significant Beneﬁt to the general public in the area.

NOW, THEREFORE, in consideration of the premises and of the mutual promises,
undertakings covenants, and conditions set forth herein, Lessor and Lessee do hereby agree as
follows:

1. TERM OF AGREEMENT.
(a) Initial Term. This Agreement shall become effective upon the date of

its execution. Subject to the provisions of termination contained in Paragraph 11

hereof, the initial term of this Agreement shall commence upon the date both parties

execute this Agreement and shall continue in full force and effect through the date
of expiration of the initial FCC term of Lessor's ITFS license (said period is
hereinafter referred to as the "Initial Term"). -

(b) Renewal Term. If FCC rules permit at the time this Agreement

expires, this Agreement shall automatically and without further notice be extended
for up to two (2) successive additional terms {each such additional term is

hereinafter referred to as a "Renewal Term") of ten (10) years each unless and until
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Lessee shall have served written notice on Lessor at least ninety (90) dayé prior to
the expiration date of the Initial Term or Renewal Term (hereinafter referred to as
the "Expiration Date"), that it elects not to renew this Agreement for a Renewal.
Term. It is acknowledged and agreed that Lessee shall have the absolute right not

to renew this Agreement, notwithstanding any provision hereof to the contrary.

(c) Additional Renewals. One hundred eighty (180) days before the

expiration of this Agreement and any renewal thereof, if any, Lessor and Lessee shall
meet to determine if Additional Renewals are in the best interest of each party. If,
within one hundred eighty (180} days after such meeting, Lessor and Lessee are
unable to reach an agreement to renéw this Agreement on appropriate terms and
conditions, this Agreement shall térmjnate.

(d) Right of First Refusal fo I ease. In the event that this Agreement is

not renewed, Lessor hereby grants to Lessee, for a period of one (1) year
commencing on the Expiration Date hereof, a right of first refusal to enter into a new
agreement for the leasing of the airtime on Lessor' s Channels pursuant to the
following terms. If Lessor receives a bona fide written offer from a third party to
lease the airtime on Lessor's Channels within said one (1) year period, Lessor shall .
transmit the same in writing to Lessee as Lessor's offer and Lessee shall then have
the right for sixty (60) days after its receipt of said offer to accept said offer. If,
during said sixty (60) day period, Lessee shall fail to accept such offer, its optior;

hereunder as to such offer shall terminate and, then and only then, may Lessor so
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- agree to lease such airtime to a party other than Lessee. Thereupon, Lessor shall
have the right to lease the airtime on its Channels to, and only to, the aforesaid bona
fide prospective lessee at the identical price, terms and conditions as were offered
to Lessee. Lessor may not accept said offer with any modification to its price, terms
and/or'conditions 1n any respect without first again providing Lessee with written

notice of and the right to accept the modified offer.

(e) License Maintenance and Renewal. At Lessee's expense, Lessor

shall file all necessary and appropriate applications with the FCC and, as required
_ by law, with any and all other local, state, and federal governmental agencies to
maintain and renew its ITFS license and any asseciated authorization.

2. EXCESS CAPACITY. Lessor has determined that there will be excess

| capacity available on the ITFS Channels to be utilized for Lessor's educational needs and that this
excess capacity is avatlable for entertainment or other commercial programming. Lessor has further
determined that, by combining its educational programming with Lessee’s entertainment
programming, a significant increase may be achieved in the number of persons who will have access
to Lessor's educational prdgrémming at no additional transmission cost.

3. LEASE OF EXCESS CAPACITY.

(a) Excess Capacity Available to see. Lessor agrees to lease to
Lessee the "excess" capacity available on all of its ITFS channels for the term of this
Agreement, The remaining time available over and above the time utilized for

Lessor's educational programming shall be considered "excess capacity,” as that term
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is defined by the Rules of the FCC, specifically Section 74.931 thereto, and shall be

availgble to Lessee for entertainment programming (hereinafter referred to as
"Lessee Time") . Unless otherwise prohibited by the Rules of the FCC, Lessee Time
shall include all capacity on all channels made available through the use of Comband
or other similar technologies which allow the division of an ITFS channel into two
or more discrete video channels, each of which shall hereinafter be referred to as
"Sub-ITFS Channels." Lessor agree.s to permit Lessee to channel map all channels‘
subject to FCC rules and regulations. Lessor agrees to permit Lessee to channel load
its programming, if permitted by the FCC's rules and regulations. Lessor reserves for
itself a minimum of forty (40) hours per week per ITFS channel.

(b)  Termination Due To Insufficient Capacity, If .Lessor exercises its
rights to use air timé in excess of forty hours per channel per week pursuant to
paragraph 3(a), Lessee shall have the night to terminate this Agreement foilowing
sixty (60) days prior written notice to Lessor.

(c) Use of Subcarriers and Vertical Blanking Intervals. Lessor shall

retain control of the subcarrier and vertical blanking intervals and may reserve to
itself the use of subcarrier and vertical blanking intervals on one channel, with
Lessee having use of all subcarrier and vertical blanking intervals on all other
channels.

4. TECHNICAL, CHANGES IN CHANNEL OPERATION AND

EQUIPMENT FOR LESSOR'S USE. Lessor recognizes the mutual benefits and technological
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‘advantages of the use of encoding methods for program security, equipment signaling and individual

addressability control over unauthorized equipment use. Lessor agrees that its program services
and/or airtime use will not cause harm or interfere with Lessee's current or future signal or other
such technical needs utilized for the operation and services provided by the system. Furthermore,
Lessor will not, by its c‘vwn action or through a third party, utilize any part of its licensed frequency
spectrum to create or operate a service that is in competition with Lessor's current, planed or future

service over the system.

3. INTEGRATION OF LESSOR'S PROGRAMMING. At Lessor's request,

Lessee agrees to endeavor to integrate certain of Lessor's programming into the overall
communications service offered to Lessee's Sub;cdbers. This integration shall include, but shall
not be limited to, at the sole discretion of Lessee, listing Lessor's material in program guides:
produced for subscribers anci full attribution to Lessor as the source of such material.
6. TECHNICAL FACILITIES.
(a) Transmission Point Focation. Upon execution of this Agreement,
Lessee shall, in consultation with Lessor, co-locate the Transmission Point for
provision of the services contemplated by this Agreement with the MMDS and/or
other facilities Lessee operates under lease agreement in Lessor's designated market,
At Lessee's expense, Lessor shall prepare and file with the FCC any appropriate
applications or amendments to previously filed applications, to secure a license to
operate the one (1) channel from said location. Lessee shall provide all legal and/or

engineering personnel for the purpose or will have the right to approve any expenses
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incurred by Lessor in advance of Lessor incurring such expenses. If, upon review of
Lessor’s application, the FCC directs Lessor to amend, revise or modify the
application or the terms of this Agreement to comply with FCC rules or policies,
Llfessor and Lessee sﬁali cooperate to mutually agree upon such changes and Lessor
will exfneditiously so amend its application. Upon FCC grant of the application or
modification by Final Order, Lessee, or its designee, shall construct or modify the
ITFS channel transmission facilities in accordance with said FCC authorization.
Lessee or its designee shall commence construction of the facilities within a
reasonable period of time following grant by Final Order of the requisite
authorization. Lessee or its designee shall timely complete construction in
accordance with the terms of Lessor's auﬁhoﬂzation Lessee and Lessor acknowledge‘
that current FCC rules require completion of construction within eighteen (18)
months after the date of a Final Grant of a conditional license or within such
additional period(s) of time the FCC may authorize following formal request by the
Lessor for additional time to construct. Lessor agrees to cooperate with Lessee in the
review, execution and filing of formal requests for extension of the construction
period as may be necessafy. At its expense, Lessee or its designee, shall design, _
engineer, purchase, and install such transmitters, transmission line, antennas, and
receivers as are required to operaté the ITFS channels in accordance with the
provision of such authorization(s). Any existing equipment previously purchased by

the Lessor such as transmitters, transmission line, antennas and receivers will be
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upgraded to the equivalent or better of purchased equipment by Lessee, at Lessee's
expense. Any equipment so used in said construction shall be leased to Lessor
pursuant to Paragraph 9 hereof. (Said equipment is hereinafter referred to as the
"Leased Equipment"). Lessee shall supervise and shall be responsible for the
installation of the Leased Equipment and shall retain title to the Leased Equipment
pursuant to Paragraph 20 hereof. Lessee shall maintain adequate casualty and
liability insurance to cover all Leased Equipment installed pursuant to this
Agreement. For purposes of this Agreerﬁent, a "Final Order" means a written action
or order for which public notice is provided by the FCC granting the application and
issuing the conditional license for the Channels to Lessor: (a) which has not been
reversed, stayed, enjoined, set aside, annulled or suspended, and (b) with respect to
which (i) no requests have been filed for administrative or judicial review,
reconsideration, appeal or stay and the time for filing any such requests, and the time
for the FCC to set aside the action on its own motion, has expired, or (i1} in the event
of review, reconsideration or appeal, the grant of the application and issuance of the
conditional license has been affirmed and the time for furthef review,
reconsideration or appeal has expired.

(b) M_mijﬂgg_t_i_mm&m_igs_i_o_n_m. Lessor agrees to change the
Transmission Point specified in its applicatioﬁ or FCC authorization to any location
requested by Lessee from which Lessor's specified and protected ITFS receive sites

will be served and, in such event, to file with the FCC any necessary and permissible
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amendment to the application for the Channels or any necessary and permissible
modification application or notification consistent with the FCC's Rules. Lessee
shall pay for Lessor’s actual costs and expenses, including legal and engineering fees,
actually incurred by Lessor to prepared, file and prosecute such amendment,
applice'ltion or notification, provided that Lessee has approved the amount of such
expenses in writing prior to their having been incurred by Lessor and Lessor has
provided Lessee with satisfactory documentation of such expenses.

(c) Receive Facilities. At Lessee's expense not to exceed $400 per
location, Lessee shall construct receive facilities at up to eight (8) locations in the
Area to be selected by Lessor and capable of receiving the signal transmitted over
the ITFS channels, including one (1) location to be selected as Lessor's studio or.
Area headquarters capable of simultaneously receiving and monitoring all of Lesso?'s
signals transmitted over the ITFS channels. In the event that Lessor requests
construction of a receive location that include the wiring of a master antenna system
or similar multi-receiver configuration, Lessee shall install the extra wiring required
only if reimbursed by Lessor for its actual costs. Any equipment so used in the
construction of the aforesaid eight (8) lo;:ations shall, upon the initiation of operation
of the system, become the property of the Lessor. In addition, all equipment
installed at Lessor's expense shall remain the Lessor's property. All other receive

equipment will remain the property of Lessee.
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(d)  Transmission Point Facilities. I.essee shall provide, at its sole cost
and expense, suitable space at the Transmission Point for the ITFS channel
antenna(s) and transmitters, and TVRO satellite antenna. Lessor shall, where
possible, co-locate its production facility with Lessee's production facilities. In the
event t}'1at Lessee's production facility cannot be co-located with the Transmission
Point, Lessee shall arrange for the transmission of programs from its facility to the
antennas. However, if requested by Lessee, Lessor will apply for and obtain any
FCC authbrizations necessary for a sufficient number of microwave point-to-point
studio-to-transmutter links ("STLs") for such purpose. Upon receipt of such
authorizations, Lessee, at Lessor's expense will design, obtain and install, at cost, the
equipment necessary for such STLs. Such equipment will become part of the Leased.
Equipment. Such STLs will be available for use by Lessee for any purpose,
including, but not. limited to, the transmission of data.

(e). Power Ing_ rease. If Lessee so requests, Lessor will file an
amendment to its application for the Channels or a modification application with the
FCC seeking authority to increase the output power of the ITFS Channels to a higher
level requested by Lessee, provided that such higher level will not be reasonably
anﬁqiﬁated to cause harmful electrical interference to any other radio transmission
facility for which an application has previously been accepted by the FCC or
authorization granted by the FCC, and which is entitled to protection from such

interference under FCC rules. In the event that said authorization for power increase
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is obtained, Lessee, at its sole expense, shall provide and install appropriate
amplifiers and related equipment in order to effect said power increase and such
amplifiers and equipment shall thereupon become part of the Leased Equipment.
Lessee shall arrange for and pay for all costs, including legal and engineering fees
associated with said apphication and power increése.

7. FEES.

(a) Fee Schedule. Commencing on the date of execution of the

Agreement and continuing until commercial broadcasting begins, Lessee shall pay
to Lessor a monthly fee of One Dollar ($1). Upon the start of commercial
broadcasting and continuing thereafter throughout the Initial Term and ény Renewal
Term of the Agreement, Lessee shall pay to Lessor as consideration for the Channels.
provided to Lessee hereunder 30.015 cents per subscriber per month for each granted
chénnei in the ITFS Channel Group. Lessor agrees to cooperate with Lessee to

- combine Lessor's receiver sites to gain additional required time for educational
programming if feasible under FCC rules and regulations to minimize Lessee's
requirements for comband equipment at its receive sites.

(b) Right to Audit. Lessee and Lessor shall, while this Agreement isin
force, keep, maintain and preserve complete and accurate records and accounts,
including all invoices, correspondence, ledgers, financial and other records
pertaining to Lessee's and Lessor's charges hereunder, and such records and accounts

shall be available for inspection and audit at the respective offices of Lessee and
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Lessor at any time or times during the time service is being provided to Lessee
hereunder or within ninety (90) days thereafter, during reasonable business hours,
by Lessee or Lessor or their respective nominees. Notwithstanding the foregoing,

" Lessee and Lessor shall be entitled to only one audit of each other's records and
accounts during any six-month interval. Lessee and Lessor shall provide each other
with five (5) business days' advance written notice to their intent to inspect said
records and accounts prior to being allowed to do so. Lessee and Lessor shall not
interfere with each other in the exercise of their respective rights of inspection and
audit set forth herein. The exercise in whole or in part at any ti_me or times of the
nght to audit records or accounts or of any rights herein granted or the acceptance
.by Lessee or Lessor of any statement or remittance tendered by or on behalf of either '
Lessee or Lessor shall be without prejudice to any rights or remedies of either of
them and shall not preclude Lessee or Lessor thereafter from disputing the accuracy
of any such statement or paymént.

(c) Payment of Fees. Lessee shall arrange for and pay Lessor's. legal,

engineering and related expenses actually incurred in prosecuting its application for
the authorizations and related documents.
8. ARBITRATION OF DISPUTE. In the event that Lessee and Lessor cannot
resolve any dispute arising under this Agreement, such dispute may be resolved pursuant to
arbitration pursuant to the procedures of the American Arbitration Association, and the decision of

the Arbitrator as provided for therein shail not in any way result in a default hereunder unless the
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award of the Arbitrator is not complied with. All information obtained by Lessee or Lessor during
such disputes shall be maintained on a confidential basis.
The Lessee and Lessor shall each pick their own arbitrator. These two shall then pick

a third arbitrator. Each shall pay for their own selected arbitrator and shall share the cost of the third

arbitrator equally.

9. ITTS CHANNEL EQUIPMENT LEASE. Lessor shall lease from Lessee
all Leased Equiprnént. The terms of the lease agreement, to be ente.req into prior to commencing
construction shall include the following:

(a) ~ Rent. Lessor shall pay to Lessee the total amount of One dollar ($1)
per year for any use of the Leased Equipment, it being understood that Lessor's
provision of the air time at the rates provided in this Agreement is the major.
consideration for Lessee's lease of the equipment to Lessor.

(b)  Taxes. Lessee shall be required fo pay all taxes and other charges
assessed against the Leased Equipment, without cost to or reimbursement by Lessor,
the Lessee shall be entitled to claim depreciation and investment tax credits
thereunder for income tax purposes.
| {c) Maintenance and Qperating Costs. Lessee shall be required to bear |
all costs associated with maintaining, upgrading and operating the Leased
Equipment. |

(d) Term. The term of the lease shall commence upon the date actual

construction begins and shall end upon the termination of this Agreement.
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10. CONTROL OVER PROGRAMMING. Lessee intends that only
programming of a sort which will not serve to place Lessor's reputation in the community in
jeopardy will be transmitted by Lessee on Lessor's channels. At the present time, it is believed that
this programming will be supplied by one or more programming networks, such as Home Box
Office, Showtime, the Movie Channel, ESPN, WTBS, Cable News Network, etc. The parties
recognize that difficulties inherent in specifying exact standards in this Paragraph, but believe that
good faith efforts on both sides can overcome whatever differences which may arise. Lessor shall
have the absolute right to deny Lessee the right to transmit on its leased ¢hannels any program which
is obscene as defined by the laws of the United Statgs or which would violate the rules and
regulations of the FCC or which in the sole opinion of Lessor is not acceptable to Lessor.

11. TERMINATION.

(a) Termination by Reason of No ITFS Channels within Twenty-Four

Months. This Agreement may be terminated at the option of Lessee upon thirty (30)

days written notice to Lessor in the event that the FCC has not granted an ITFS
authorization for the Channels to Lessor within twenty-four {(24) months from the
date this Agreement is signed.

(b) Termination by Reason of Revocation of FCC Authorization. If .
Lessor's FCC authorization is ever terminated or revoked, this Agreement will
terminate. Should such termination occur, each party shall be entitled to retain all

equipment and materials purchased or furnished by such party. There shall be a final
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accounting of monies due under this Agreement, and when completed, there shall
be no further liability of one party to the other. |

(c) | Termination by Reason of Default and Nonperformance. At the
optioh of the non-defaulting party, this Agreement may be terminated upon the
materia;l breach or default by the other party of its dut;es and obligations hereunder
if such breach or default shall continue without being cured for a pén'od of thirty (30)
consecutive days after such party's receipt of notice thereof from the non-defaulting
party. Failure to make any payment requirgd under Paragraph 7 hereof shall, if such
failure continues for a period of thirty (30) days after written notice thereof to
Lessee, constitute a material breach of this Agreement by Lessee and, in sﬁch event,
Lessor may elect to cancel and terminate this Agreement. In the event of termination-
pursuant to this Subparagraph, such termination shall not affect or diminish the
rights of claims or remedies available in equity or at law to the non-defaulting party
arising by reason of such breach or default. Lessor shall use its best efforts to
maintain its license authorizatioins with the FCC. Lessee shall assist in maintaining
the license and filing appropriate liceﬁses.

(d) Termination by Failure of Lessee's Business Plans. Prior to
starting actual ¢onstruction of the Chaﬁnels,' Lessee shall have the option to
terminate this Agreement by notifying Lessor, in writing, that circumstances exist
with reference to the transaction contemplated by this Agreement which ﬁould

interfere with Lessee's business plan. In the event of such termination, neither party
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shall have any further obligation to the other, except that Lessee shall reimburse

Lessor for any o'ut-of-pocket expenses previously approved by Lessee and incurred

by Lessor.

- (e) Early Termination by I essee. Lessee may terminate this Agreement
at any 'tirne for any reason by providing Lessor with six (6) months prior written
potice. In such evcnt; Lessor shall have rights to purchase leased equipment as
defined in Section 20. Lessor may terminate if FCC has not given approval within
2 years from date or if Lessee has not begun operations within 18 months after FCC
approves the Channels.

12. NQTiCE. Any notice to be given by either party to the other party under any
provision of this Agreement shall be by hand delivery or by prepaid overnight express éourier to the.
respective party's signatory to this Agreement at the address of that party as provided in the first
paragraph of page 1 of this Agreement. Lessor or Lessee may change the address for notice by
sending such notice to the other party in accord with this paragraph.

13. SEVERABILITY. Should any court or agency, including the FCC,
determine that any provision of this Agreement is tnvalid, the remainder of the Agreement shall stay
in effect and the parties agree to use their best efforts to negotiéte a replacement provision which
is valid.

14. VENUE AND INTERPRETATION. This Agreement shall be govemed by,

and construed and enforced in accordance with the Communications Act of 1934, as amended, the

‘rules and regulations of the FCC and the laws of the State of Florida.
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15. ENTIRE AGREEMENT. This Agreement constitutes the entire Agreement
between the parties and supersedes all prior oral or written provisions of any kind. The parties

further agree that this Agreement may only be modified by written agreement signed by both parties.

16. ASSIGNMENT. Lessor or Lessee may not assign, transfer, sell, dispose of
or otherwise alienate o'r enquxﬁber their rights or obligations under this Agreement without the prior
written consent of the other, which consent shall not be unreasonably withheld.

17. INDEMNIFICATION.

(a) Lessee. Lessee agrees, to the fullest extent pennittéd by law, to hold

Lessor harmless and to indemnify and defend Lessor for all claims, demands, causes

of action, loss, and judgments, including attorneys' fees (herein collectively "claims")

arising out of this Agreement, unless such claim arose out of a negligent act or

omission of Lessor.

(b) Lessor. Lessor shall pay any and all costs and expenses, including
attorneys fees, resulting from Lessor's breach of this Agreement or from any
regligence, omission or wrongful act by Lessor, its agents or employees.

18. COOPERATION. Lessor and Lessee each warrant to each other that it will

take no action that will unreasonably interfere, threaten or frustrate the other's purposes or business
activities; Lessor and Lessee agree to keep the other informed and to coordinate with the other any
of its activities that may have such effect on the other.

19.  PURCHASE OPTION. At the end of the Initial Term or upon early -

termination of this Agreement by Lessee, Lessor shall have the right to purchase the Leased
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Equipment used exclusively for Lessor's ITFS operation for the sum of One Dollar ($1). Upon
payment of said sum, title to such of the Leased Equipment owned by Lessee shall, at Lessor's
option, transfer to Lessor and the Leased Equipment shall become the property of Lessor, Léssee
shall also use its best efforts and execute such leases or assignments as reasonably necessary to
provide for Lessor's cor;tinued use of thé transmitter site. In order to facilitate Lessor's nghts under
this Section, Lessee agrees to keep the Leased Equipment free and clear of all liens and
encumbrances and shall promptly give Lessor notice of the creation or assertion by any person or
entity of such lien or encumbrance. Lessee also hereby grants to Lessor a security interest in and
lien upon the Leased Equipment. |

Upon early termination of this Agreement by Lessor, Lessorl shall have the right to
purchase the Leased Equipment used exclusively for Lessor's ITFS operation, at its depreciated-
valued at the time of such termination. That equipment shall consist of: those transmitters,
down-converters, power supply, STL equipment, cable, connectors, fittings and hardware, and any
other equipment used through this lease for the sole and exclusive use for Lessor's signal
- transmission, transport, delivery and reception. Any equipment which is used ina shared fashion
(such as transmit antenna, decoders, combiners) in providing signals other than Lessor's signals 1s
excluded from this option to purchase. The intent of this purchase option is to provide Lessor with

the capability to continue to perform on Lessor's ITFS license.

20, OBLIGATION TO TRANSMIT. Nothing in this Agreement shall be
construed to obligate or create a duty on the part of Lessee to actually transmit any minimum

number of hours of programming during the Lessee's Time.
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21. LEASED EQUIPMENT. Lessee shall supply, at its sole cost and expense,
sufficient personnel to operate and maintain the Leased Equipment. Such personnel shall, at all
times, be under the supervision of Lessee but subject to control of Lessor. Said personnel shall
insure that the Leased Equipment shall, at all times, ﬁleet the technical operating requirements of '
the Rules of the FCC, éuch operations and maintenance activities shall be undertaken at éuch’ times
as are consistent with the operating requirements of Lessee's business. Lessor shall have overall
responsibility for access to transmission facilities during normal business hours and at other times
upon twenty-four (24) hours prior notice.

22. START DATE. For purposes of this Agreement, the Start Date shall be the
date which authorization from the FCC for the [TFS Channels 1s granted.

23. CONDITIONS PRECEDENT. All of the' rights and obligations hereunder.
shall be subject to the following conditions which conditions may be waived in writing by the
non-defaulting party.

(a) Material Documents. Lessor will have made available to Lessee for

inspection all of the material documents and contracts to which Lessor is a party
which in any way affects the Channels.

(b) FCC Application. Lessor, to the extent required by the FCC with the
assistance of Lessee as herein set forth, shall have applied to the FCC for a license

to operate the ITFS Channel facilities as described herein.
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() Final Order. The FCC shall have issued a Final Order granting
Lessor the license to operate the Channels in accordance with the terms of this
Agreement.
(d) Construction. The Channels shall have been constructed and
Iiccnse:d in accordance with the term of this Agreement.
24. AGREEMENT TO DEFEND. Lessee agrees to defend any suit or |
proceeding brought against Lessor based on a claim that any device made by Lessor, designed and

furnished hereunder constitutes an infringement of any existing United States patent, provided

- Lessee is notified promptly in writing and is give complete authority and information required for
the defense of same; and Lessee shall pay all damages and costs awarded therein against Lessor, but
shall not be responsible for any cost, expense incurred or settlement made by Lessor without-
Lessee's prior written consent. In the event any devise furnished hereunder is, in Lessee's or Lessor's
6pinion, likely to or does become the subject of a ciaim for patent infringement, Lessee shall at its
own expense procure for Lessor the right to continue using said device or modify it to become
non-infringing; but in the event use of such device is prevented by injunction and Lessee fails to
modify or otherwise procure for Lessor the right to continL.le using it, Lessee will remove such
device and shall substitute thereof other non-infringing, FCC approved equipment.

25. USE OF COMPRESSION ﬁgzﬂNglL(lGY. In the event Lessee seeks to
utilize bandwidth compression or other technologies té make possible the simultaneous transmission

of more than one video program on any of the [TFS Channels, Lessee shall provide notice to Lessor

describing in detail the technical changes to be made to the Transmission Facilities and receive sites
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and proposing an amendment to this Agreement to authorize the use of such technologies. Lessor
shall consent to the use of such technologies and execute an appropriate amendment to this
Agreement 1f Lessor is reasonably satisfied that: (a) the proposal is consistent with FCC Rules and
Policies and thé Lessor's authorization for the station; (b) the changes to the Transmission Facilities
will be made in a manr;er that will not disrupt Lessor's ITFS programming operations and will not
result in noticeable degradation in transmission quality or in other technical problems; (c) additions
or changes to the Transmission Facilities, including ali digital encoding equipment necessary for
Lessor's [TFS transmissions, will be provided or made at Lessee's expense; (d) any new or modified
recelve site equipment necessary to permit all of Lessor's receive sites to continue to receive Lessor's
ITFS programming will be provided by Léssee at no cost to Lessor or to such receive sites, and
futare receive sites will be able to acquire such equipment at reasonable cost; (€) Lessor will have.
the choice to use up to 25% of the expanded capacity of the ITFS Channels for ITFS use, sﬁch
chotice to be subject to modification on one (1) year's notice to Lessee.

26. SPECIAL CONDITIONS. Notwithstanding any other provisions of this
Agreement to the contrary, Lessee agrees to provide such support to Lessor at is reasonably
necessary to assist Lessor in providing a minimum number of hours per week of qualified

educational programming as required by the FCC on Lessor's channels.
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IN WITNESS WHEREOQF, the parties hereto have executed this Agreement this

20th day of July, 1994,

LESSOR: LESSEE:

LAKE CITY COMMUNITY COLLEGE HEARTLAND WIRELESS
' COMMUNICATIONS, INC.

By: 7 { L " u . f:—i)-m‘. T L By‘._(. ,&lw LL(" g Z"—"Q'.'(:"é—""
Muriel Kay Heimer David Webb
President President
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ITPS LEASE AGREEMENT

E o
»

—- THIS ITFS LEASE AGREEMENT (the ®Agreement”), is made as

of this day of by and between Sacred Hearts

Academy, a Hawaii non-profit corporation ('Leésor.)' and
Hawaiian Broadcasting Investors 1, Limited Partnership, a Hawaii
limited partnership ("Hawaiian Broadcasting®).
WITNZRSGSETRBR:
WHEREAS, Lessor has a substantial continuing education

mission to serve students off campus and desires to distribute

instructional, public service and reséarch programming to s
classrooms, industrial sites; other educational institutions gnd
remote sites of Lessor located throughout the Honolulu
metropolitan area; and

WHEREAS, Lessor desires to file with the Federal
Communications Commission ("FCC®) an application for the
authorization to operate Instructional Television Fixed Service
channels A-1, A-2, A-3 and A-4 at Palehua Ridge, Honolulu, Hawaii
and desires to lease the excess transmigsion capacity thereon;
and - T

ﬁHEREAS, pursuant to the terms and subject to the
conditioa.fhareof, Hawaiian Broadcasting desires to assist Lessor
in filing the necessary applications and filings in order that
Lessor might obtain the Authorization (as hereinafter defined)
for the Channels (as hereinafter defined) and thereafter make

available to Hawaiian Broadcasting the excess transmission
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capacitylghereon, subject to Lessor’s rights under the Recépture
Rules (ég hereinafter defined);

NOW, THEREFORE, in consideration of the premigses and of
the mutual promises, undertakings, covenants and agreements sat
forth herein, the parties hereto do hereby agree as follows:

ARTICLE 1 - DEFINITIONS
1.1 Definitiong. Whenever used in this Agreement or the
Recitals above or any Exhibit hereto, unless something in the
subject or context is inconsistent therewith, the following words
and terms shall have the respective meanings ascribed to them; as
follows: _ -;

(a) "Application” shall have the meaning ascribed -

thereto in Section 3.1(a).
| (b} "Authorization" means the authorization, permit
and license issued by the FCC for the operation of an ITFS, MMDS
or MDS channel, as the case may be. | ‘

(¢} "Channels" means the ITFS channels A-1 (2500-2506
MHz), A-2 (2512-2518 MHz), A-3 (2524-2530 MHz) and A-4 (2536-2542
MHz) to be operated in the Metropolitan Area.

——

(d) *Commencement Date" means the date on which

Hawaiian Broadcasting uses the transmission capacity on the
Channels’§;;-the provision of its Wireless Cable Service.

(e) "Confidential Information" shall mean any
confidential or secret information or data that is of value to
the party disclosing such information, including, but not limited

to, confidential or secret (i) scientific or technical informa-



-
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tion; (ii) information relative to the current or préposed
businessi‘;ales and marketing pians of the party disclesing such
information and financial information related thereto; (iii) ‘
drawings, designs, computer programs and software devices; (iv)
costs and pricing informaticn; and (v) identification of
personnel or other possible resources for possible use in the
business.of the party disclosing such information; provided,
however, that the term *"Confidential Information" shall not
include any information that (A} is now or subsequently enters
the public domain through means other than direct or indirectl
disclosure by any party héreto in vieclation of the terms of tﬁis
Agreement, (B) is already in the possession of the party
receiving such information free of any obligation of confidence
to any other party, or (C} is lawfully communicated to the party
‘receiving the information by a third Person, free of any
confidential obligation, subsequent to the time of communication
thereof by, through or on behalf of the other party heretof

(f) "Damages" means all claims, demands, causes of
action, losses, investigations, proceedings, damages, penalties,
fines, expenses and judgements, including, but not limited to,
reasonable ;ttorneys’ fees and disbursements.

*'?Ei "Effective Date" shall mean the date of this

Agreement.

(h) "Fair Market Value®" shall mean, in each case, such

fair market value as is determined by the mutual agreement of

Hawaiian Broadcasting and Lessor; provided, however, that if the.
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parties are unable to agree on the fair market value, then the

-
»

fair mi?ket value shall be determined by arbitration pursuant to
the terms of Section 13.2 hereof.

(1) "Final Order"” means an action by the FCC or other
regqulatory authority having jurisdiction (i) which action cannot
be reversed, stayed, enjoined, set aside, annulled or suspended,
and (ii) with respect to which action no timely request for stay,
motion or petition for reconsideration or rehearing, application
or request for review, or notice of appeal or other judicial
petition for review is pending, and (iii) as to which the timp
for filing any such request, motion, petition, épplication, E
appeal or notice, and for the entry of orders staying, .
-'reconsidering, or reviewing on the FCC’s or such other regulatory
authority’s own motion has expired.

() 'Initial Term® hasg the meaning set forth in
Section 2.1. . ,

(k) r"Instructional Programming®" means instruction;l
and public programming which qualifies as ITFS programming as
prescribed in Section 4.9%316(a), (b) and (c) or the FCC rules and
regulati;;l‘}47 C.F.R. § 74.931 (a}, (b) and {(c) (1991)).

}i) *"ITFS" means Instructional Television Fixed

Service as designated by Subpart I of Part 74 of the FCC’s

rules.
(m) *Joint Equipment® shall mean the transmission
equipment installed at the Tower Site to be jointly used by those

certain ITFS, MMDS and MDS licensees from whom Bawaiian
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Broadchging leases transmigsion capacity for use in connection
'yich ;ég Wireless Telecommunications Service 

(n) "Leased Capacity" has the meaning set forth in
Sedticn 6.2.

(0) "Leased Equipment® has the meaning set forth in
Sectiocn 4.3.

(p) "Lesgor Equipment® shall mean the equipment listed
on Exhibit 1 which is to be used in connection with the Channels
at the Tower Site.

(g) "Lien" means, with respect to any asset, any_i
mortgage, lien, pledge, charge, security interest, restrictiiﬂ or
encumbrance of any kind, whether statutory or otherwise, in |
respect of such asset. |

(r) "MDS" means the Multipoint Distribution Service as
designated by Subpart K of Part 21 of the FCC’s rules.

(s) *“MMDS* means the Multichannel Multipeoint ,
Distribution Services as designated by Subpart K of Part 21Tof
the FCC’'s rules.

(¢) “"Metropolitan Area" means the Honolulu, Hawaii

-t

area to which Hawaiian Broadcasting may provide Wireless

Telecommunications Services from the Tower Site.

(u) “Permitted Lender" means any commercial bank or

trust company or any other Person having a net worth of not less

than ' .

(v) ‘"Permitted Liens" means any Lien for current taxes

not yet due.
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ﬁJr(w) "Primary Time"™ has the meaning set forth in
Sectiog:§.1.

{x} "Ready Recapture Time" has the meaning set forth
in Section 6.1.

(y) "Recapture Rules" means the FCC’'s rules governing
the Primary Time and Ready Recapture Time and the rights and
obligations of the parties hereunder with respect thereto (117
C.F.R. § 74.931(e) (2) (1991)).

(z) "Renewal Term" shall have the meaning ascribed

L3

thereto in Section 2.2. P

(aa) "Rent" shall have the meaning ascribed theretof in
Section 8.1. |

(ab)} "Term"” means the Initial Term together with any
subsequent Renewal Term or Renewal Terms, as provided herein.

(ac) "Tower Site" shall mean the tower site located on
the Palehua Ridge or such other location designated by Hawaiian
Broadcasting at which the ITFS, MMDS and MDS channels made |
available to Hawaiian Broadcasting for use with respect to the
Wireless Telecommunications Services are co-located.

-

(ad) "Wireless Cable Service® means the provision of

T

'subscription;video and/or entertainment and additional

T
programming services and services ancillary thereto in the

Metropolitan Area through the use of, among others, ITFS, MMDS

and MDS channels.

(as) "Wireless Telecommunications Service" means any

telecommunications service that is permitted under FCC rules and
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regulat%gg; to be provided on or by means of the transmission
capacity on an ITFS, MMDS or MDS channel, including, but not
limited to, Wireless Cable Services,
1.2 Aggi;ibnal Jermg. The definitions in Section 1.1 shall
apply equally to both the singular and plural forms of the terms
defined. Whenever the context may require, any pronoun shall
include the corresponding masculine, femiﬁine and neuter forms.
The words "include,"” "includes" and "including® shall be deemed
to be followed by the phrase "without limitation.* All
references to "party" and "parties" shall be deemed réferenceﬁ_to
the pérties to this Agreement unless the context shall otherwige
require. All references tc Sections and Paragraphs shall be -
deemed references to Sections and Paragraphs of this Agreement,
unless the context shall otherwise require. All references
herein to Exhibits shall be deemed to be‘references to the
Exhibit(s) attached to this Agreement. ,

ARTICLE 2 - TERM

2.1 Ipltial Term. Subject to the provisions for early

extend the term of this Agreement beyond the Initial Term or any

subsequent term (any such renewal of the Initial Term or any term
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subsequ%g;_thereto a "Renewal Term"), Hawaiian Broadcasting shall
so notify Lessor in writing no later than one hundred twenty °

(120) days prior to the expiration of the Initial Term or any

Renewal Term. Thereafter, for a period of 9
negotiate it ; -5 dol
5 -ﬁ"'«.ﬁs?"’: R R e AT A SRS
and Hawaiian Broadcasting shall negotiate in good faith with
Lessor the terms and conditions on which the Term or any Renewal
Term, as the case may be, shall be renewed; provided, however,
that in the event the FCC rules and regulations are amended to
permit the automatic renewal or extension of agreements for the
¥

utilization of transmission capacity on ITFS channels, which ghe

parties hereby acknowledge and agree is an express condition to

T

term shallg;

omat.
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rea T ana: { ] ‘me and provided, fu ]
QIS anc errech ¢ g ﬁ%%%’ P ' rther, that if

a subsequent automatic renewal term also ia permitted under the

FCC rule:ragg requlations in force and effect as of the date on
which a second automatic Renewal Term would commence, which the
'parties g;;:by acknowledge and agree is an express condition to
thig further proviso, then, upon the expiration of the initial
automatic Renewal Term, the term shall renew for a second Renewal
Term of the same duration upon the giving of notice to Lessor by
Hawaiian Broadcasting no later than one hundred eighty (180) days

prior to the expiration of the first automatic Renewal Term.
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ARTICLE 3 - FCC APPLICATIONS

-

Application for Authorizatioen.

(a) Promptly following the Effective Date, Hawaiian

(M)
I ®

Broadcasting shall prepare, subject to the review and approval of
Lessor, which review shall be promptly undertaken and which
approval shall not be unreasonably withheld, the necessary
applications and filings in order to apply for the Authorization
for the Channels (any such applications and filings and any
supplements thereto, collectively, the "application") and
promptly thereafter Lessor shall file and diligently prosecut?
‘the Application with the FCC. i
(b) Each of Hawaiian Broadcasting and Lessor shall use
its best-éfforts to obtain the timely grant of the Authorization
for the Channels by the FCC for Lessor. Lessor shall not take
any action with regpect to the Application withﬁut the prior
éonsent thereto by Hawaiian Broadcasting, which consent shall not
be unreascnably withheld. Lessor shall take any and all actions
with respect to the Application as Hawaiian Broadcasting may
reasonably request and shall file and diligently prosecute any
addltional gleadingl, motions, filing or applications with
regpect Eggffto as Hawaiian Broadcasting may prepare subject to
the review and approval of Lessor, which review shall be promptly
undertaken and which approval shall not be unreasonably withheld.
(e} Nothing contained herein shall obligate Hawaiian
Broadcasting to take any action with respect to the Applicatiocon

in order to obtain the grant thereof for Lessor, including, but
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not limgted to, the making of any payments to the FCC or to any
third Person in order to acquire the Authorization for the :
Channels or to settle any competing applications for the
Authorization for the Channels filed by a third Person, if
Hawailan Broadcasting determines in its good faith reasonable
business judgment that any such payments would result in, or is
reasonably likely to result in, an adverse effect on the
development or provision of, or its ability to develop or

provide, Wireless Telecommunications Services in the Metropolitan

—rp CW =T

352 Point-to-Point Link. If at any time during the Term
Lessor determines with the approval of Hawaiian Broadcasting,
which approval shall not be unreasonably delayed or withheld,
that it is necessary to construct point-to-point studio-to-
transmitter links in order to permit Lesgor to deliver
Instructional Programming from Lessor’s studio to the Tower' Site,
Hawaiian Broadcasting shall prepare, subject to the review and
approval of Lessor, which review shall not be unreasonably
delayed di-which approval shall not be unreasonably withheld,
the necessary applications therefore, and thereafter Lessor shall
file and.diligently pﬁrsue such applications with the FCC.

3.3 Axendments and Additional Filings and Congents.

(a) Lessor shall use its best efforts to cause the FCC
to modify the Authorization for the Channels as may be reasonably
fequested from time to time by Hawaiian Broadcasting, to the

extent that it is not inconsistent with the rules and regulations
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" of the ECE or with the policies, procedures and best interests of
Lessor,—-including, by way of example and not of limitation, |
filing any applications or filings with the FCC that are
necessary or desirable to re-locate the transmission point of any
of the Channels, to increase the output power on the Channels to
the extent permitted by the FCC’s rules and regulations, as those
rules and regqulations may be amended from time to time, and to
otherwise modify‘the Authorization for the Channels in a manner

that would assist Hawalian Broadcasting in the provision of its

b
]

Wireless Telecommunications Services. ' b

() Hawaiian Broadcasting shall prepare, subject té
the review and approval of Lessor, which review shall not be
unreasonably delayed and which apprpval shall not be unreasonably
withheld, and Lessor shall file, and thereafter diligently
prosecute, such pleadings, motions and other filings as may be
requested by Hawaiian Broadcasting with such federal and/or,state
tegulatory agencies or courts in order to implement the
transacticns contemplated by this Agreement and to otherwise
assigt Hﬁ:aiianraroadcasting in developing its Wireless
Telecowmugications Services in the Metropolitan Area, including,
but-not ;i@;ged to, the development and operation of a
telecommunications system that provides such services through the
use of digital transmission or compression technolegy.

3.4 Receive gites. Following the grant of the

Authorization for the Channels, Lessor shall maintain, and

Hawaiian Broadcasting shall assist Lessor in maintaining, with
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the FCCaa~current and complete listing of all of its authorized

receive-sites for the Channels.

3.5 Further Action. Throughout the Term, Lessor shall use
its best efforts to obtain and maintain in force all licenses,
permits and authorizations required or desired in connection with
Hawaiian Broadcasting's-use of the Channels. Subject to the
prior approval of Lessor, which approval shall not be
unreasonably withheld or delayed, Lessor shall file such protests
br petitions to deny other applications for licenses as may be
reasonably requested by Hawaiian Broadcasting, and, if reqﬁes@ed
by Hawaiian Broadcasting, and to the extent so fequested, Leségr
shall use its best efforts to prevent any unauthorized individual
or entity from receiving the signals transmitted on the Channels.

3.6 Engineering Plang. All engineering plans requifed to
be submitted with any application or filing contemplated hereby,
including, but not limited to, the Application, shall be prepared
by Hawaiian Broadcasting with the consent of Lessor, which |
consent shall not be unreasonably withheld or delayed.

3.7 _Best EBfforts. Both parties hereto shall use their best
efforts taediligently prepare, file and prosecute before the FCC
all petiLdonsm, waivers, construction applications, amendments and
other related documents necessary to secure FCC approval of all
aspects of this Agreement. Hawaiian Broadcasting shall assist in
the preparation and prosecution of such applications. Notwith-
standing anything in this Agreement to the contrary, it is under-

gtood that no applications, requests or filings required by this
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Agreement_shall be filed unless both parties hereto have reviewed
said f{;ing and consented to its submission, such consent not to
be unreasocnably withheld or delayed.

3.8 Application Costs. The reasconable costs of the
preparation of the applications and amendments referred to in
this Article 3, including, but not limited to, (a) all legal and
engineering costs and filing fees therefor and (b) with respect
to the review thereof by Lessor’s outside counsel, shall be paid
by Hawaiian Broadcasting.

ARTICLE 4 - FACILITIES i
F

4.1 Constryction of Transmission Facjlitlies. Followingjthe

grant of the Authorization for the Channels, Hawaiian
Broadcasting shall commence the construction of the transmission
facilities for the Channels and the installation of the Leased
Equipment and shall complete the construction and installation

- thereof no later than thixty (30) days prior to the construgction
' deadline set forth in the Authorization or any extension the}eof.

4.2 Construction of STL Facilities. Promptly following the

grant of all necessary FCC and other federal and state consents

and apprgzalt to construct the studio-to-transmitter facilities
for whicﬁilépsor has filed an application pursuant to Section 3.1
hereof, ;:;;iian Broadcasting shall acquire and install, or cause
to be installed, the necessary equipment therefor.

4.3 Owpership of Facilities. Hawaiian Broadcasting shall

own all the transmission and reception facilities and equipment

described in Sections 4.1 and 4.2, all improvements thereto,



BExhibit I. Page 18

14
includaeg, but not limited to the Lessor Equipment and the Joint
Equipment. Any equipment so installed in said construction,
which equipment shall consist of both Lessor Equipment and Joint
Equipment, shall be leased to Lessor pursuant to Article 5 hereof
(the Lessor Equipment and the Joint Egquipment hereinafter
referred to as the "Leased Equipment"). Lessgor shall supervise
the installation of the Leased Equipment. Subject to the provi-
sions of Sections 5;5, 12.3 and 12.4, Hawaliian Broadcasting shall
retain title to the Leased Equipment.
| ARTICLE 5 - EQUIPMENT LEASE 4
5.1 Channel Tranemission Equipment Leage. Following thi
construction of the transmission facilities for the Ch&nnels and
during the remainder of the Term, Lessor shall lease from
Hawaiian Broadcasting, and Hawaiian Broadcasting shall lease to
Lessor, the Leased Equipment pursuaﬁt to the terms and subject to
the conditions set forth in this Article 5. '
5.2 Rept.  The Lessor shall pay to Hawaiian Broadcastiﬁg
per year for the use of the Leased Equipment, it being
understood that Lessor’s provision of the excess tranamissibn
capacityf;;_;he rates provided in this Agreement is full con-
sideratiggfgpr Hawaiian Broadcasting’s lease of equipment to
Lessgor.
S.3 Taxes. Hawaiian Broadcasting shall be required to pay
all taxes and other charges assessed against the Leased Equip-

- ment, and shall be entitled to claim depreciation and all tax

credits hereunder for income tax purposes. .
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$.4 Ma d Operatin - Hawaiian Broadcasting

L
shall be required to bear all costs associated with maintaining

and operating the Leased Equipment and shall replace the Leased
Equipment during the Term, if necessary, to keep it in working
order.

5.5 Leape Term. The term of the lease shall commence when
Hawaiian Broadcasting completes ingtallation of transmission
facilities for the Channels at the Tower Site, and shall end upon
the earlier (a) the expiration or termination of the Term or (b)
the creation or attempted creation by Lessor of any Lien onrqhe
Leased Equipment or the Authorization for the Channels. k'

5.6 Repcossession of Fquipment. Except as otherwise
provided in Sections 12.3 and 12.4 hereof, upon the expiration or
termination of this Agreement (either at the scheduled
'termination.date or otherwise), Hawaiian Broadcasting shall be
entitled to remove the Leased Equipment and, if necessary, to
enter into Lessor’s premises during normai business hours for the
purpose of doing same; provided, however, that in those cases
where Hawa@ian Broadcasting shall be permitted toc remove the
Leased é&piément, Lessor shall have the right, exercisable after

T RET

recgivieg‘ngtice that Hawaiian Broadcasting will terminate this
Agreemeﬁt;nzo purchase the Leased Equipment from Hawaiian
Broadcasting at a cash priée equal to its Fair Market Value at
the time of Lessor’s purchase.

5.7 Risk of Loss. Lessor shall have no respcnsibility for

the loss or damage of the Leased Equipment, provided, however,
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that Lgssor shall be liable for the time and materials required
to restore the Leased Equipment to its previous condition or to
replace any of the Leased Equipment if such loss or damage is
caused by any intentional or negligent act or omission of Lessor,
its agents, affiliates, representatives or invitees.

5.8 Digital Tran io t . If at
any time Hawaiian Broadcasting begins using digital transmission
or compression equipment toc provide its Wireless Cable Services
on the Channels or any other transmission technology which

permits Hawaiian Broadcasting to maximize the transmission

C oy -

capacity on the Channels, Hawaiian Broadcasting shall make
available to Lessor the necessary encoding equipment at the Tower
Site at no additional cost to Lessor either as part of the Lessor
Equipment or the Joint Equipment. At such time Hawaiian
Broadcasting shall also make available and install, at no cost to
Lessor, one decoder for each bopna fide Lessor receive site*yeing
served by the Channels at the time Hawaiian Broadcasting
implements the use of the digital compression or transmission
technolggy.qn the Channels. Thereafter, Hawaiian Broadcasting
shall maks .available to Lesgor, at cost, one signal decoder for
each bgg;éﬁ‘dg Lesgor receive site that is subsequently added by
Lessor. Lessor shall install and use any decoders made available

by Hawaiian Broadcasting, or permit such decoders to be installed

and used, only at Lessor’s receive sites.
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- - ARTICLE § - USE OF THE ITPS CHANNELS
§.1 Lessor’s Reserved Time. During the first twenty-fdur

(24} month period beginning on the Commencement Date, Lessor
hereby reserves twelve (12) hours per week of transmission time
per Channel, and, during the remainder of the Term, Lessor
reserves twenty (20) hOurs.per week of transmission time per
Channel (such initial twelve (12)‘hours per Channel per week and
the subsequent twenty (20) hours per Channel per week the
"Primary Time"). The Primary Time shall be used by Lessor for
the sole purpose of transmitting Instructional Programming._i
Subject to the terms of Section 6.1(b), Lessor also reserves khe
right, in accordance with the FCC rules, to fecapture an |
additional twenty (20) hours per week of transmission time on
each of the Channels ("Ready Recapture Time")} for the purpose of
transmitting additional Instructional Programming. To the
greatest extent permitted under the rules and regqulations of the
FCC at the time, Hawaiian Broadcasting shall be permitted to
consolidate the transmission of the Lessor’s Instructicnal
Programqinﬁ_on as few channels as the state-of-the-art technology
may permit (e.g,, by channel mapping or channel locading).

- (8) Subject to the right of Lessor to amend its
programming schedule under Section 6.3, at least thirty (30) days
before commencement by Hawaiian Broadcasting of its Wireless
Cable Service on the Channels, Hawaiian Broadcasting and Lessor
shall agree in writing on the scheduling of Primary Time so as to

satisfy Lessor’s programming needs for its Instructional.
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'Prograqpigg. Hawaiian Broadcasting and Lessor agree that,
subjecgfto the FCC’s rules and regulations, the Primary Time:
shall be scheduled in order tc minimize any adverse effect on
Hawaiian Broadcasting’s use of the transmission capacity on the
Channels. Lessor agrees that it shall commence its ?rimary Time
programming on or before the Commencement Date.

(b) Lessor shall have the right to exercise its rights
with respect to the Ready Recapture Time by delivering written
notice to Hawaiian Broadcasting thereof no later than twelve (12)
months prior to the date onrwhich Legsor desires to begin tra?s-
‘mitting Instructional Programming during the Ready Recapture f
Time. Promptly following the delivery of such notice, but iniany
event no later than forty-five (45) days prior to the date on
which Lessor is to begin transmitting Instructional Programming
during the Ready Recapture Time and subject to the right of
Lessor to amend its programming under Section 6.3, Hawaiian
Broadcasting and Lessor shall agree in writing on the scheddling
of the Instructional Programming during the Ready Recapture Time.
Hawaiian Broadcasting and Lessor agree that, subject to the FCC's
rules an&hreéulationa, the Ready Acceptance Time shall be
allocatedﬁgh_the available transmission capacity for the Channels
in orderF:;*hinimize any adverse effect on Hawaiian
Broadcasting’s use of the transmission capacity on the Channels.

(c¢) Lessor and Hawaiian Broadcasting shall work

together using their best efforts to cooperate in the compatible

development and growth of Lessor's'Instructiona; Programming and
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Hawaiign Broadcasting’s Wireless Telecommunications Service in
the Metropolitan Area. i

(d) Lessor agrees to maintain at all times a schedule
of Instructional Programming which is sufficient to comply with
all pertinent FCC rules and regulations governing the use of the
Channels.

(e) In the event the FCC amends its rules and regula-
tions in order to require that additional programming time be
allotted to the Primary Time or the Ready Recapture Time or to
eliminate the requirement that Lessor retain Ready Recapture-i
.Time, Hawaiian Broadcasting and Leésor agree to negotiate in good
~ faith the terms and conditions of an.amendment to this Agreement
in order to reflect the allocation of‘additional transmission
capacity on the Channels to the Primary Time or the Ready
Recapture Time or the availability of additional transmission
capacity for use by Hawaiian Broadcasting in the provision of its
Wireless Telecommunications Service. Any such amendment to this
Agreement shall reflect and preserve the benefit of the bargains
of the parties reflected herein.

6.quﬁg;1gﬂ_:;gglm4ljigg_§gnggigz. Lessor hereby leases to
Hawaiian.lrgadcasting all of the tfansmission capacity on the
Channels (including the subcarriers and vertical blanking
intervals of the Channels) other than the transmission capacity
required for the Primary Time (the *Leased Capacity®") and subjec:

to Lessor’s right to recapture such transmission capacity as is
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required for the Ready Recapture Time pursuant to the terms of
Section 6.1(b) hereof. X

6.3 Sgheduling. Lessor shall give Hawaiian.Broadcasting at
least ninety (90) days’ prior written notice of any changes in
scheduling affecting the Leased Capacity. During the ninety
(90)-day period, Lessor and Hawaiian Broadcasting shall negotiate
in goecd faith to determine a programming schedule for Lessor
which shall accomplish its educational objectives while
minimizing the disruption to Hawaiian Broadcasting’'s Wireless
Cable Service. Hawaiian Broadcasting, by mutual agreement wigh
Lesscor, may incorporate certain of the Lessor’s InstructionalF
Programming into its overall Wireless Cable Services. Any of
- Lessor’s Instructional Programming shall be cffered unscrambled
and without additional charge to the subscribers to the Wireless
Cable Service.
| §.4 C r P . Hawaiian Broadcasting shall
have the responsibility for the origination and transmission of
programming. material transmitted on the Leased Capacity.
Hawaiian Broadcasting shall not transmit on the Channels any
programmipg that (a) is obscene as defined by the laws of the
United Shtates or the State of Hawail, (b) would viclate the rules
of the FCC, (c¢) is rated "X", or would be so rated, by the Motion
Picture Association of America, or (d) is rated "Objectionable”
by the U.S. Catholic Conference. Lessor agrees that Hawaiian
Broadcasting may transmit over the Channels any or all of the

program services listed on Exhibit 2. 1In the event that Hawailian
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Broadc;gting intends to transmit over the Channels any prégfam
service-not listed on Exhibit 2, Hawaiian Broadcasting shall
notify Lessor of such programming no later than 30 days prior to
the scheduled airtime of such programming.

§.5 Non-Obligation to Trapsmit. Nothing in this Agreement
'shall be construed to obligate or create a duty on the part of
Hawaiian Broadcasting to actually transmit any minimum number of
hours of programming on the Leased Capacity.

6.6 Prima Time and Ready Recaptu Time. The Lessor
shall be solely responsible for the origination of any §
Instructional Programming transmitted by Lessor during the
'Primary Time and the Ready Recapture Time. Except as otherwise
provided in Sections 4.2 and 7.1, Lessor shall also be
iesponsible for all costs associated with originating and
‘deliVering Instructional Programming to be transmitted by Lessor
.to the transmission point. .

6.7 Permitted Jervices and Transmission Technology.

(a) Subject to the FCC rules and regulations then in
effect qgg subject to the terms and conditions provided herein,
Hawaiiansfgoadcasting shall have the exclusive right to use the
- Leased Capucity and shall be permitted to use the Leased Capacity
for the provision of any Wireless Telecommunications Services
permitted under FCC rules and regulations then in effect;
provided, however, at no time shall Hawaiian Broadcasting be
permitted to use the transmission capacity on the Channels in a

manner which would cause undue interference with Lessor’s
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transméssion of Instructional Programming to Lessor’s receiver
sites.™

(b} Lessor and Hawaiian Broadcasting agree that,
subject to the satisfaction by Hawalian Broadcasting of its
obligations under Section 5.8 hereof and the applicable FCC rules
and regulations then in effect, Hawaiian Broadcasting shall be
permitted to implement staté-of-the-art transmission technology
with respect to the provision of Wireless Telecommunications
Services on the Channels, including, but not limited to, digital
compression or transmission technology if and when available§
| §.8 Addregsability. To the extent that Hawaiian J
Broadcasting has the ability to address Lessor’s receive sites
individually and for specific programs, it will make that
capability available to Lessor, provided that Lessor gives
Hawaiian Broadcasting at least two (2) weeks’ notice of its
specific addressability needs for any particular time peried.

6.9 MMMEMMMM-
Lessor shall not distribute programming to any Person other than
to Lessgr’s receive site through the use of Hawaiian
Broadcasking-supplied receive equipment without the consent of
Hawaiiam-Broadcasting, which consent shall not be unreasonably
withheld. Lessor and Hawaiian Broadcasting agree to negotiate in
good faith towards an agreement contemplating the joint develop-
ment and marketing of Instructional Programming as part of the

Wirelesg Cable Service in the Metropolitan Area. Should Lessor

at any time determine to grant any Person not under common
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jcontrolégr-ownership with Lessor the right to distribute Lessor's
educaticnal video programming in the Metropolitan Area and
Hawaiian Broadcasting has the capability to provide such
distribution, Lessor shall grant Hawaiian Broadcasting the option
to negotiate for that or similar non-exclusive distribution
rights.

6.10 FCC Compliance. Hawaiian Broadcasting shall use its
reasonable efforts to cooperate with any written request by the
FCC to Hawaiian Broadcasting or Lessor to inspect the facilities,
equipment and records of the Channels at the Tower Site for i
compliance with the rules and regulations promulgated by tﬁe gCC,
and Hawaiian Broadcasting further agrees to take all necessary
actions to comply with the results of such inspection by the rCC.

6.11 Supplemental Information. Hawaiian Broadcasting
agrees to cooperate with Lessor in promptly responding to any
request by the FCC or any other state or federal regulatory.
agency having jurisdiction over the Channels for information
concerning the operations of the Channels or the financial
conditioﬁ;of_the entity operating the Channels. If requested by
anyrpartx;pgreto, the other party agrees to cooperate in.either
(a) opposing the disclosure of any information determined by
disclosing party to be Confidential Information and not subject
to disclosure under applicable law or (b) if the disclosure of

such Confidential Information is required by law, requesting the

confidential treatment thereof by the state or federal regulatory

agency. The costs and expenses of such opposition or request f{or
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confiddhtial treatment shall be born by the party opposing such
disclosure or requesting such confidential treatment.

6§.12 Preservation of the Authorization for the Channelsg.
Lessor shall at all times have the right to take necessary
actions and to make necessary filings to preserve the
Authorization for the Channels. Lessor agrees to provide
Hawailan Broadcasting with written notice of any such acticons or
filings within a reasonable period of time prior to taking such
action or making such filing. If Hawaiian Broadcasting
determines in its reasonable good faith judgment that any suéh
action or filing to be taken or made by Lessor would impair '
Hawaiian Broadcasting’s rights under this Agreement in any way,
then Hawaiian Broadcasting shall be given a reascnable
opportunity to assist in the preparation or prosecution of any
such action or filing, as the case may be.

§.13 Con tin erviceg. During the Term, at such tdimes
as Lessor may reasonably request, Hawaiian Broadcasting shall
make available to Lessor, at no cost to Lessor, such of Hawaiian
Broadcagging’s advice, expertise and knowledge with respect to
the oper#ion and maintenance of the Channels as shall be
reasonab?y necegsary to assist Lessor in operating and
maintaining the Channels, including, but not limited to,

complying with all FCC rules and requirements with respect

thereto.
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= ARTICLE 7 - OPERATION OF ITFS CHANNELS
7.1 QOperating Costs. Subject to the right of early

termination provided herein, promptly following the date hereof
- and in any event, prior to the filing of any applications for the
Authorization, Hawaiian Broadcasting shall negotiate and enter
into a Lease at the Tower Site for the necessary space for the
transmission facilities for the Channels; during the Term shall
pay all necessary site rental fees and utilities costs associated
with the transmission facilities for the Channels; and, under the
supervision of Lessor and any other FCC licensee with co-located
facilities at the Tower Site from whom Hawaiian Broadcasting ﬁas
.leased transmission capacity, shall be responsible for the
maintenance and operation of the transmission and reception
facilities of the co-located ITFS transmission facility.

7.2 Leased Equipment. (

(a) Subject to Section 7.1 above, Hawaiian -
Broadcasting shall employ and supply, at its sole cost and
expense, including workers compensation and insurance, personnel
to operake and maintain the Leased Equipment. Such personnel
shall ae#ll times be subject to the control of Lessor, but
Lessor sidll not be required to hire additional personnel to
perform said supervision. Said personnel shall insure that the
Leased Equipment shall at all times meet the technical operating
requirements of the rules and regulations of the PCC. Such
operationg and maintenance activities shall be undertaken at such

times as are consistent with the operating requirements of
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Hawaiidm Broadcasting’s business, and Hawaiian Broadcasting shall
have access to the station facilities for the Channels at all;
times in order to carry out its maintenance and operational
activities.

(b) Hawaiian Broadcasting, at its own expense, may
make alterations or install attachments to the Leased Equipment
(including encoding and/or addressing equipment) as may be
reasonably required by the exigencies of its business from time
to time, provided that such alterations and attachments do not
violate any FCC rules or regulations and provided further that
FCC authorization, if required, has been obtained. i

7.3 Inspection. Hawaiian Broadcasting shall provide Lesscr
with a designated point of contact and shall ensure that Lessor
shall be informed of Hawaiian Broadcasting’s maintenance and
operational activities. Lessor shall have the right to inspect
the facilities, equipment and records with respect to the -
Channels during normal business hours upon the giving of notice
of its intent to inspect such matters to Hawaiian Broadcasting

within asreascnable amount of time prior thereto.

7.8 Interference with Existing Operationg. Hawaiian
Broadcaé%fhg shall install, operate and ﬁaintain the transmissicn
equipment in such a fashion as toc insure that the operation of
the Channels does not create or increase interference with

existing ITFS, MMDS, or MDS licensees.
7.5 Promotiopal Activities. After receiving Lessor’s prior

written approval of any Lessor promotion materials or adver-
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tisiﬁgéiﬁawaiian Broadcasting shall use its reasonable efforts to
make subscribers aware of Lessor’s Instructional Programming 1 |
through promeotiocnal literature and advertising which shall refer
to Lessor’s Instructional Programming whenever appropriate.
Lessor shall provide;Hawaiian Broadcasting with a program
schedule on a timely basis for inclusion in Hawaiian
Broadcasting‘s promotional literature. |

7.6 Programming. Lessor shall ensure that, unless au-
thorized to do sco by Hawaiian Broadcasting, the reception
equipment utilized by Lessor for its own services will not ,
receive Hawaiian Broadcasting’s.services. ‘Hawaiian Broadcasting
shall use its best efforts to ensure that Lessor shall be able to
| utilize Hawaiian Broadcasting’'s encoding and scrémbling system on
the Channels to limit reception of any or all Lessor programming
'only to Lessor or Hawailan Broadcésting receivers authorized by
Lessor to receive a Lessor program, Hawailian Broadcasting shall
not use the name of Lessor in any of its promotions, advertise-
ments or announcements without Lessor’s prior written permission.

7'Z+ suspension ¢of Transmissiong. Hawaiian Broadcasting
shall hajpe. the right to suspend for a reasonable period of time
all tramsmissions from the antennaé located on its tower, on at
least thirty (30) days’ prior written notice to Lessor for the

purpose of maintenance and on as much notice as practicable for

the purpose of emergency repairs.
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ARTICLE 8 - RENT
8.1 Subacriber Fees.

(a) Begidning with the month in which the Commencement
Date occurs, Hawaiian Broadcasting shall pay to Lessor a monthly
rent (the "Rent") in an amount equal to the greater of (a) the
Minimum Monthly Rent or (b) a royalty equal to
(the "Royalty Rate") multiplied by the number of subscribers to
the basic program service offered as part of the Wireless Cable
Services, as determined in accordance with Section 8.4 hereof.

The minimum amount payable as

rent during the Term (the "Minimum Monthly Rent") shall be

per month.

8.3 Adijustment.

‘(a) In the event that (i) the Commencement Date shall

be a date other than the first day of a calendar month, or (ii)
this Agreement shall be terminated on a date other than the., last
day of a calendar month and it is determined that such
tarmination-shall have occurred in a manner not affecting
Lessor’a . right to payments hereunder, then the Rent shall be
proportﬁiﬁately reduced.

i;(b) Beginning on the second anniversary of the

Commencement Date, the Royalty Rate shall be
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§&.4 Computation of Subscribers.

(a) For purposes of Section 8.1, the number of sug-
scribers shall be the sum of the number of subscribers to
Hawaiian Broadcasting’s Wireless Cable Service in the
Metropolitan Area who contract with Hawaiian Broadcasting to re-
ceive Hawaiian Broadcasting’s programming for the prior month and
the number of such subscribers who have contracted for such
programming as of the last day of the then current month, divided
by two (2}. Only subscribers which are current with respect to
their payments shall be considered for this purpose; provided,
however, that subscribers paying after the fact for a prior month
or months shall be counted as subscribers for such month or
months retroactively. The number of subscribers shall be based
upon the number of subsgscribers to the Wireless Céble Service in
the Metropolitan Area without regard to whether various tiers of
such service are offered to subscribers to the Wireless Cable
service or whether the Channels are used td provide service in
any particular tier, except that, if Hawaiian Broadcasting should
dedicate the transmission capacity on one or more of the MDS,
MMDS oﬁaﬁTFs channels used by Hawaiian Broadcasting for the
provisigﬁ-of pay-per-view programming, then those Persons who
purchase or subscribe for only pay-per-view programming shall rot
be included in the number of subscribers for purposes of

determining the Rent payable by Hawaiian Broadcasting under

Section 8.1 hereof.
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* (b) (i) Where Hawaiian Broadcasting sells its basic
program service in bulk to a multiple dwelling unit (e.g_, 2
apartment buildings, condominiums, hotels) at a discounted rate
in return for 100% basic program service penetration, the number
of subscribers receiving such bulk services shall be based upon
an equivalent basic subscriber count for the unit feceiving the
bulk services as calculated in accordance with subparagraph
(b) (i1) below.

(ii} The equivalent basic subscriber count for a
multiple dwelling unit receiving bulk services at a discounted
rate in return for one hundred percent (100%) penet:atioﬁ is a
whole number which is equal to (A) the product of (1) the
discounted rate for bulk éervices sales multiplied by (2) the
number of rooms in the multiple dwelling unit subscribing for the
bulk services, divided bf (B} the standard basic rate billed to
single family residential units subscribing to the Wireless Cable
Service (g.g.,, the discounted rate for bulk services of
multiplied by 100 rooms in the unit equals per month,
divided by the standard basic rate charged to single family
resident¥al subscribers of equals equivalent
subscribé%s, or an equivalent basic subscriber count for the
multiple dwelling unit receiving bulk services of when rounded
to the nearest whole number). |

{e) (i) Where Hawaiian Broadcasting sells its basic
program service to commercial establishments (e.g., bars,

‘restaurants) at a monthly rate that is higher than the standard
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rate charged single family residential units, the number of
subscribers receiving such services will be based on an
equivalent bagic subscriber count as calculated in accordance
with subparagraph (c) (ii) below.

(1i} The equivalent basic subscriber count for
the commercial establishments receiving the Wireless Cable
Services at a non-standard commercial rate is a whole number
which is equal to (A} the product of (1) the non-standard rate
billed to the commercial establishments multiplied by (2) the
total number of commercial establishments being billed such rate
divided by (B) the standard basic rate billed to single family

residential units subscribing to the Wireless Cable Service

{e.g., the non-standard commercial rate of per month
multiplied by 100 commercial establishments equals per
month divided by a standard basic rate of equals

equivalent subscribers, or an equivalent basic subscriber count
for all of the commercial establishments paying the non-standard
commercial rate of when rounded to the nearest whole number) .
8.5 pPavment Dateg. Within twenty (20) days of the end of
each moneh, beginning with the month in which the Commencement
Date occurs, Hawalilan Broadcasting shall deliver to Lessor (i)
the Rent and (ii) a certificate, signed by an officer of Hawaiian
Broadcastiﬁg, showing the average number of subscribers served

during said month, together with any other information reasonably

requested by Lessor.
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8.6 Additional Compensation. In the event that Hawaiian
Brocadcasting elects at any time, and from time to time, to use
the Leased Capacity to provide Wireless Telecomhunications
Services in addition to its Wireless Cable Services, to the
extent that such services are permitted under the FCC rules and
regulations then in effect, then Hawalian Broadcasting and Lessor
shall negotiate in good faith for a period of ninety (90) days
from the date of delivery of notice of Hawaiian Broadcasting’s
election to provide such service a reasonable compensaﬁion to be
pald to Lessor in lieu of or in addition to the Rent described in
Section 8.1, if any. If at the end of the ninety (90)-day period
the parties have been unable to reach an agreement as to the
additional compensation payable to Lessor hereunder, if any, then
the compensation payable by Hawaiian Broadcasting to Lessor shall

be determined by arbitration in accordance with the terms of

Article 13 hereof. . .
8.7 Right to Audit. |

(a) Hawaiian Broadcasting shall keep, maintain and
preserve, for a period of forty-eight (48) months after their
creation, complete and accurate records and accounts, inclﬁding
all invoices, correspondence, ledgers, financial and other
records, pertaining to the Reht payable hereunder and such
records and accounts shall be available for inspection and audit
during reasconable business hours, by Lesscr or its nominee (who
shall be a certified public accountant) once in any twelve (12}

month pericd during the Term of this Agreement. Lessor shall
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provide Hawaiian Broadcasting with five business days' prior
written notice of its intent to inspect said records and acco&ncs
prior to being allowed to do so. Hawaiian Broadcasting shall do
all things reasonable in order to cooperate with Lessor’s right
of inspection and audit. |

(b) Lessor’'s exercise in whole or in part at any time
or times of the right to audit Hawaiian Broadcasting’s records or
accounts or of any rights herein granted or the acceptance by
Lessor of any'statement or remittance tendered by Hawaiian
Broadcasting or on behalf of Hawaiian Broadcasting shall be with;
ocut prejudice to any rights or remedies of Lessor and shall not
preclude Lessor thereafter from disputing the accuracy of any
such statement or payment.

(¢} All information obtained by Lessor or its nominese
during or as a result of any inspection or audit hereunder shall
be treated as Confidential Information and shall be subject, to
the provisions of Article 11 heréof.

8.8 Subgeriber Coptracts. Lessor shall not interfere with
the right of Hawaiian Broadcasting or its designee to lawfully
modify, waive, rescind, terminate, in whole or in part, or cancel
any and all of Hawaiian Broadcasting‘’s services or contracts wich
its own subscribers. In caﬁe any such services or contracts are
rescinded, terminated or cancelled, Lessor shall not be entitled
to any participation in revenues or claims whatscever with

respect to the unperformed portion of any such contract.
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ARTICLE 9 - RIGHT OF FIRST REFUSAL
9.1 Right of First Refusal. *
(a) If at any time following the grant of the

Authorization to Lessor, Lessor shall determine to sell, convey,

assign or otherwise dispose of its interest in the Authorization

for the Channels, Hawailan Broadcasting or its designee, if then

eligible to be licensed to operate the Channels, shall héve the
_____ right and option to acquire such interest as set forth in Section
9.2,

(b} Lessor shall not at any time lease, convey or
otherwise dispose of any of its interest in the-excess trans-
mission capacity on the Channels unless the terms and conditicns
of Section 5.2 are fully complied with.

9.2 Progedurs. |

(a) Upon receipt by Lessor of any bona fide offer to
assign, sell or otherwise dispose of any or all of its interest
in the Authorization for the Channels or for the lease of an? of
the excess transmission capacity of the Channels, Legsor shall
require of the offeror that said offer be in writing. If the
terms offered are unacceptable to Lessor, Lessor §hall have che
right to reject the offer without having to disclose the terms
thereof to Hawaiian Broadcasting. If the terms are acceptable to
Lessor, Lessor shall transmit promptly the same to Hawaiian
Broadcasting as‘Lessor's offer. Hawaiian Broadcasting or its

designee shall then have the right for thirty (30} days after
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'Hawaiian Broadcasting’s receipt of said offer to accept said
offer.

(b) TIf after said thirty {30)-day period Hawaiién
Broadcasting or its designee shall fail ﬁo accept such offer,
Hawalian Broadcasting or its designee’s right and option
hereunder as to such offer shall terminate. Thereupon, Lessor
shall have the right for a period ending on the sixtieth {(s0th)
day after the expiration of said thirty (30)-day period to
assign, sell, or otherwise dispose of its interests in the
Authorization for the Channels, or lease excess transmission
capacity, to, and only to, the aforesaid beona :;gg prospective
offeror at the same price and upon the same terms as were offersd
to Hawaliian Broadcasting or its designee; provided, however, that
any prospective assignee or purchaser, as a condition of such
assignment of purchase, shall accept, assume and agree to bhe
bound by alllof the terms and conditions of this Agreement -
applicable to Lessor as if such purchaser were the original party
hereto.

(c¢) Upon expiration of such sixty (60)-day period, if
Lessor shall not have entered into a binding contract for the
sale of said interests in the Authorization for the Channel or
for the lease of such excess transmission capacity, as the case
may be, on the aforesaid terms with such prospective purchaser or

lessee, all of the restrictions and options imposed in Sections

9.1 and 9.2 shall again apply.
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(d) The right of first refusal provided to Hawaiian
Broadcasting pursuant to Section 9.1(a) shall not apply with re-
spect to any proposéd sale, conveyance, assignment or other
disposition of such assets, equipment and property to any
nonprofit organizaﬁion similar to Lessor provided that said
organization is wholly owned by; or under common control, with

Lessor.

9.3 FCC Authorization. In the event that Hawaiian

Broadcasting or its designee shall elect to exercise the rights
specified in Secticn 9.1, and in the further event that the
transfer of Authorization for the Channels shall require FCC
consent or approval, Lessor shall use its best efforts to assist
Hawaiian Broadcasting or its designee in the securing of such
éonsent or approval, énd the consummation of, and payment of the
purchase price with respect to, the sale, éssignment or transfer
of the Authorization for the Channels t¢ Hawaiian éroadcastdng or
its designee shall be conditioned upon receipt of a Final Order
of the FCC granting such requisite consent or approval;

9.4 8Set Off. In the event that Hawaiian Broadcasting or

its designee shall elect to exercise the rights specified in

Section 9.1, there shall first be set off and deducted from the
purchase price to be paid therefor by Hawaiian Broadcasting all

payments pursuant to Section 8.1 herecf accruing after the date

that Hawaiian Broadcasting or its designee accepts Lessor’s offer

' pursuant'to Section 9.1.
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9.5 Survival. Notwithstanding the earlier termination of

this Agreement, the provisions of this Article 9 shall remain ‘in

full force and effect unti of the date of
such termination; provided, however, that if this Agreement is
terminated pursuant to Section 12.4 hereof, the provisions of
this Article 9 shall cease to have any force or effect upon such
termination.
ARTICLE 10 - REPRESENTATIONS AND WARRANTIES
10.1 Lesscr’s Representations and Warrantieg. Lessor

represents and warrants to Hawaiian Broadcasting as follows:

(a) Lessor isha non-profit corporation, duly
organized, validly existing and in good standing under the laws
of the State of Hawaii.

({b) The execution, delivefy and performance by Lessor
gf this Agreement are within the powers of Lessor, have been duiy
authorized by all necessary action, and do not contravene or
constitute a default under any provision of the Articles ofl
Incorporation and Bylaws of Lessor. This Agreement has been duly
executed and delivered by Lessor and, upon the execution and
delivery of this Agreement by the parties hereto, this Agreement
constitutes the valid and binding agreement of Lessor,
enforceable against it in accordance with its terms, except (i)
that such enforcement may be subject to bankruptcy, insolvency,
reorganization, moratorium or other similar laws now or hereafter
in effect relating to creditor’s rights generally and (ii) that

‘the remedy of specific performance and injunctive and other forms
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Department of education or any other regional or national
accrediting organization.

10.2 Hawaiian Broadcasting'’'s Repregentations and
Warranties. Hawaiian Broadcasting represents and warrants to.
Lessor as follows:

(a) Hawaiian Broadcasting is a limited partnership,
.duly formed, validly existing and in good standing under the laws
of the State of Hawail and has full power and authority to own
its property and to carry out all of the transactions contem-
plated by this Agreement.

{b) The execution, delivery and perfbrmance by
Hawaiian Broadcasting of this Agreement are within the powers of
Hawaiian Broadcasting, have been duly authorized by all necessary
action of Hawaiian Broadcaéting, and do not contravene or
constitute a default under any provision of the Agreement of
Limited Partnérship pursuant to which Hawaiian Breoadcasting, is
organized. This Agreement has been duly executed and delivéred
by Hawaiian Broadcasting and, upon the execution and delivery of
the Agreement by the parties hereto, the Agreement constitutes
the valid and binding agreement of Hawaiian Broadcasting,
enforéeable‘against it in accordance with its terms, except (i)
that such enforcement may be subject to bankruptcy, insolvency,
reorganization, moratorium or other similar laws now or hereafter
in effect relating to creditor’s rights generally and (ii) that
the remedy of specific performahce and injunctive and other forms

of equitable relief may be subject to equitable defenses and to
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the discretion of the court before which any proceeding therefor

may be brought.

(¢) Hawaiian Broadcasting is not subject to any
provision of its Agreement of Limited Partnership, mortgage,
lease, indenture, agreement, instrument, order, judgment or
decree that prohibits the execution or delivery of this
Agreement, the consummation of the transactions contemplated
hereunder, or compliance by Hawailan Broadcasting with the terms,
¢onditions and provisions hereof.

(d) There is no action or proceeding pending or, to

the best knowledge of Hawaiian Broadcasting, threatened against

' Hawaiian Broadcasting that questions or challenges the validity

of this Agreement or any action taken or te be taken by Hawaiian-
Broadcasting pursuant to this Agreement or in connection with the
transactions contemplated hereby.
ARTICLE 11 - CONFIDENTIAL INFORMATION o

Lessor acknowledges that pursuant to this Agreemeﬁt it
may receive Confidential Information and further acknowledges
that this Confidential Information has been developed by Hawaiian
Broadcasting at considerable effort and expense and represents
special, unique and valuable property assets of Hawaiian
Broadcasting, the value of which may be destroyed by unauthorized
dissemination. Accordingly, Lessor covenants and agrees that,
except as may be required for the performance of this Agreement,
Lessor shall not use or disclose such Confidential Information to

any other Person for any reason whatsocever, said undertaking to
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be enforceable by injunctive or other equitable reiief to prevent
any violation or threatened violation thereof.
ARTICLE 12 - TERMINATION
12.1 Termination of PCC Authorization. Hawaiian
Broadcasting may terminate this Agreement without further
liability upon prior written notice to Lessor in the event that
(a) Lessor shall have not received the grant of the Authorization

for the Channels by Final Order on or before April 1, 19%7, or

(b) Lessor’'s application for the Authorization for the Chanrels
shall be denied by the FCC, or (c) Lessor‘s authority to lease
the Channels in accordance with the terms of this Agreement shall
terminate. If termination shall occur pursuant to this Section
12.1, such termination shall extinguish and cancel this Agreement

without further liability on the part of either party to the

other.

12.2 Termination for Default and Nonperformance. Should

either party be in breach of this Agreement for the nonperfor-
mance of a material obligation, this Agreement may be terminated
by the non-defaulting party if such breach shall continue for a
period of thirty (30) days following the receipt of written
notice from the non-defaulting party. 1In the event of
termination pursuant to this Section 12.2, such termination shall
not affect or diminish the rights or c¢laims or remedies available

in equity or at law to the non-defaulting party arising by reason

of such breach or default.
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12.3 Termination by PCC Action. At the option of Hawaiian
Bfoadcasting, this Agreement may be terminated in the event the
FCC, at any time, limits the Leased Capacity to less than fifty
percent (50%) of the total transmission capacity for the Channels
or limits Hawaiian Broadcasting’s ability to program air time
during the hours of 3:00 p.m. to 8:00 a.m. The election to
terminate shall be made in writing to Lessor by Hawaiian
Broadcasting, setting forth the effective date of such
termination. In the event of termination pursuant to this
Section 12.3, this Agreement shall be extinguished and cancelled
without further liability on the part of either party to the
other; provided, however, that such termination shall not affect
any amounts owed to Lessor to the date of said termination and
Lessor shall have the right to purchase the Lessor Equipment at
Fair Market Value and Hawaiian Broadcastiﬁg shall make availablie
to Lessor theAJoint Equipment for use by Lessor; provided, |,
hcowever, that Hawaiian Broadcasting shall be obligated to make
available the Joint Equipment only until the earlier of the firs:
anniversary of sgsuch termination or until such time as the
transmission capacity on the Channels is no longer used solely
for the transmigsion of Instructional-Prcgramming with the oﬁher
FCC licensees with respect to the Joint Equipment.

12.4 Option to Texminate.

(a) If at any time after the eighteen (18) month

anniversary of the Effective Date and on or before the third

anniversary of the Effective Date Hawaiian Broadcasting has not
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obtained binding agreements for programming of sufficient quality
to provide a Wireless Cable Service that is competitive with'
other cable-like services in the Metropolitan Area, Hawaiian
Broadcasting shall have the right to terminate this Agreement,
without further liability to Lessor. In the event of the
termination of this Agreement pursuant to this Section 12.4,
Lessor’s sole and exclusive remedy shall be as provided in
Section 12.4(b) hereof. |

(b) In the event of termination pursuant toc this
Section 12.4, (i) Lessor shall retain all moneys paid to it by
_Hawaiian Broadcasting under this Agreement; (ii).should the
transmigssion facilities of the Channels be constructed on a Tower
Site leased by Hawaiian Broadcasting, Haﬁaiian Broadcasting
shall, at the election of Lessor, use its best efforts to assign
jointly to Lessor and any other FCC licensee with co-located
facilities at the Tower Site from whom Hawaiian Broadcasting has
leased transmission capacity the Hawaiian Broadcasting’s leése
for the Tower Site, free and clear of all Liens (except Permitted
Liens); (iii) Hawaiian Broadcasting shall, at the election of
Lessor, use its best efforts to convey to Lessor all of Hawaiian
Broadcasting’s rights, title, and interest in the Lessor
Equipment except for its rights, ;itle and interest in the tower,
should Hawaiian Broadcasting construct and own such tower (which
shall be free and clear of all Liens, except Permitted Liehs);
and (iv) pursuant to Section 7.1, Hawaiian Broadcasting shall, at

the election of Lessor, provide Lessor with equipment, personnel
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and operating funds necessary to operate Lessor’s transmission
facilities at the Tower Site for a period of one year provided
that the transmission capacity on the Channels isg used solely for
the purpose of transmitting Instructional Programming.
ARTICLE 13 - GOVERNING LAW; ARBITRATION

13.1 Governing Law. This Agreement shall be governed in

accordance with the laws of the State of Hawaii without regard to

the conflict of laws provisions thereof.

13.2 Arbitration.

(a) Except as otherwise specifically provided, any
controversy, dispute or claim arising out of or‘relating to this
.Agreement shall be submitted for, and shall be resclved by, final
“and binding arbitration before a panel of three (3) arbitrators
(selected as provided in (b) below) in a proceeding conductad in
accerdance with the Arbitration Rules of the American Arbitration .
 Association then in effect. ,

(b} Any arbitration proceeding hereunder shall ke

~ initiated by delivery of a notice of arbitration to the otker
party to, or affected by, the matter or matters subject to
arbitration. Such notice shall set forth in reasonable detail
the grounds for, and the material facts relevant to, the matter
or matters subject to arbitration. Within fifteen (15) calendar
days after the date of such notice, the claiming party and the
responding party shall eéch select an arbitrator and the two (2)
arbitrators so selected shall mutually select a third arbitrator.

In the event that the two (2) arbitrators selected by such
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parties are unable to select a third arbitrater within thirty
(30) calendar days after the date of such notice, the third
arbitrator shall be selected by the American Arbitration
Association.

(e) The arbitrators shall have the authority to grant
any remedy or relief which they deem just and equitable and
- within the scope of the Agreement of the parties hereto,
including, without limitation, specific performance and
injunctive relief. In furtherance of the foregoing, each party
acknowledges and agrees that irreparable damace would occur in
the event that the provisions of this Agreement were not
performed in accordance with their specific terms or were
‘otherwise breached, and the arbitrators shall be instructed to
grant injunctive relief and/or specific performance to prevent or
cure breaches of the provisions of this Agreement and to enforce
specifically the terms and provisions hereof, this being in,
addition to any other remedy to which the arbitrators determine
the parties may be entitled at law or in equity; provided,
however, that the arbitrators shall not have the power or
authority to amend, supplement or reform in a regard any of tkhe
rights and obligations of the partieg hereunder.

(d) The parties further agree that they shall not be
permitted or have the right to terminate or suspend performénce
of any provision of this Agreement, it being agreed that all
provisions of this Agreement shall continue and be specifically

enforceable in all events and under all circumstances regardless
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of any events, occurrences, actions or omissions before or after
the date hereof. In furtherance of the foregoing, the parties
agree that they shall not be permitted to, and shall not, bring
any action, claim or proceeding seeking to terminate or suspend
performance of any provision of this Agreement or seeking any
determination that any provision of this Agreement is invalid,
inapplicable or unenforceable.

(@) Judgment upon any award rendered by the
arbitrators, including specific performance or injunctive relief,
may be entered and a confirmation order sought in any court
having competent jurisdiction, and each party irrevocably and
unconditionelly submits to the jurisdiction of the courts of the
State of Hawaii for this purpose and waives any righ; to assert,
and agrees not to assert, that it is not personally subject to
the jurisdiction of such courts, that such proceeding is brought
in an inconvenient forum, or that the venue is improper. Each
party consents to process being served in any such proceeding by
mailing a copy thereof to the address in effect for notices to it
under this Agreement and agrees that such service upon receipt
shall conatitute good and sufficient service of process and
notice therecf. Nothihg in this paragraph shall affect or limic
-any right to serve process in any other manner permitted by law.

(£) The arbitration proceeding shall take place in the
Honolulu, Hawaii and shall be conducted in the English languaée.
The arbitrators shall apply the laws of the State of Hawaii,

without reference to the conflicts of laws thereof. The costs
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and expenses of any arbitration proceeding, including but not
limited to the arbitrators’ fees and expenses, shall be borne-.as
may be specified in the arbitration award.
ARTICLE 14 - MISCELLANBOUS

14.1 PForce Majeure. Notwithstanding anything contained in
this Agreement to the contrary, neither party shall be liable to
the other for failure to perform any obligatieon under this
Agreement (nor shall any charges or payments be made in respect
thereof) if prevented from doing so by reascon of fires, strikes,
labor ﬁnrest, embargoes, civil commotion, rationing or cther
orders or requirements, acts of civil or military authorities,
acts of God or other contingencies, including equipment failures,
beyond the reasonable control of the parties, and all require-
ments as to notice and other performance required hereunder
within a specified period shall be automatically extended to
accommodate the period of pendency of such contingency which
shall interfere with such performance.

14.2 Notice. All notices, requests, demands and other
communications which are required or may be given pursuant to the
terms of this Agreement shall be in the English language, in
written or eleétronic form, and shall be deemed delivered (a) on
the date of "delivery when delivered by hand, (b) on the date of
transmission when sent by facsimile transmission during normal
business hours with telephone confirmation of receipt, {(c) one
day after dispatch when sent by overnight courier maintaining

records of receipt, or (d) three days after dispatch when sent by
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registered mail, postage prepaid, return-receipt requested, all
addressed as follows:
(1) If to Hawaiian Broadcasting:

Hawaiian Broadcasting Investors 1,
Limited Partnership

c¢/o 0’ahu Wireless Cable, Inc.

Suite C

4% Hoolail Street

Kailua, Hawaii 96734

Attention: Steve Berkoff

President and Chief Executive Officer

Telephone: {808) 263-5551

Facsimile: (808) 261-7191

with a copy to:

Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, D.C. 20044
Attention: Ralph C. Voltmer, Jr.
Telephone: (202) 662-6000
Facsimile: (202) 662-6291

{(1i) If to Lessor:

. Sacred Hearts Academy
3253 Waialae Avenue
Honolulu, Hawaii 96816
Telephone: (808) 734-5058
Facsimile: (808) 737-7867

with a copy to:
White & Tom
820 Milliani Street, Suite 701
Honolulu, Hawaii 96813-2972
Attention: Emmet White
Telephone: (808) 547-5151
Facsimile: (808) 599-4517
or to such other address as any party shall have designated by
notice in writing to the other parties.
14.3 Press Releages. Except as may be required by law or

any governmental agency, no announcement to the press or to any
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third party of the transactions contemplated herein shall be made
by either party unless the same shall be approved in advance 4n
writing by both Hawaiian Broadcasting and Lessor.

14.4 Severability. If any covenant or provision hereof is

determined to be void or unenforceable in whole or in part, it
shall not be deemed to affect or impair the validity of any other
covenant or provision, each of which is hereby declared to be
separate and distinct. If any provision of this Agreement is so
broad as to be unenforceable, such provision shall be interpreted
to be only so broad as is enforceable. If any provision of this
Agreement is declared invalid or unenforceable for any reason
other than overbreadth, the offending provision will be modified
so as to maintain the esgential benefits of the bargain among the
parties hereto to the maximum extent possible, consistent with
law and public policy.

14.5 Entire Agreement. This Agreement constitutes the
entire agreement of the parties with respect to its subject'
matter and supersedes all prior agreements and understandings of
the parties, oral and written, with respect to its subject
matter. This Agreement may be modified only by an agreement in
writing executed by all of the parties hereto. This Agreement
shall be binding upon and shall inure to the benefit of the
parties hereto and their respective successors and assigns,

subject, however, to the provisions of Sections 14.11 and 14.12

hereof restricting assignment.
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14.6 Survival. All representations, warranties, covenants
and agreements made by the parties hereto or in any certificate
to be delivered hereunder or made in writing in connection with
the transactions contemplated herein shall survive the execution
and delivery of this Agreement.

14.7 Payment of Expenges. Except as otherwise provided,

Lessor and Hawaiian Broadcasting shall pay their own expenses
incident to the preparation and carrying out of this Agreement,
including all fees and expenses of their resgpective counsel.

14.8 Further Agsurances. From time to time after the date
of execution hereof, the parties shall take such further action
and execute such further documents, assurances and certificates
as either party reasconably may request of the other ﬁo effectuate
the purpcoses of this Agreemeﬁﬁ.

'14.9 Counterparts. This Agreement may be executed in one
or mere counterparts, each of which shall be deemed an original,
but all of which together shall constitute one and the same
instrument, and shall become effective when each of the parties
hereto shali have delivered to it this Agreement duly executed by
the other party hereto.

14.10 Headlings. The headings in this Agreement are for the
sole purpose of convenience of reference and shall not in any way
limit or affect the méaning or interpretation of any of the terms

or provisions of this Agreement.
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14.11 Agaignment.

(a) Except as provided in Section 14.12 hereof,
Hawaiian Broadcasting shall not have the right to assign,
transfer, sublease or subcontract its rights, benefits, duties
and obligations under this Agreement, without the prior written
consent of Lessor, which approval is not to be unreasonably
withheld or delayed, and in no event delayed more than twenty
(20) days from the date of the request.

(b)  Lessor shall not assign or transfer its rights,
benefits, duties or obligations under this Agreement without the
.prior written consent of Hawaiian Broadcasting.

© 14.12 Third Party Pinaneing.

(a) Notwithstanding anything contained in Section
14.11 tc the contrary, Hawaiian Broadcasting shall have the right
without obtaining Lessor’s consent to pledge and collaterally
assign and to grant a continuiﬁg security interest in, and a Lien
on, and Lessor hereby consents to the pledge and collateral’ |
assignment of, and the granting of a security interest in, and a
Lien on, all of Hawaiian Broadcasting’s right, title and interest
ih and under the Agreement to a Permitted Lender(s) in ceocnnection
with obtaining financing to construct and operate a
telecommunications system for the provision of Wireless
Telecommunications Services in the Metropolitan Area and the

satisfaction of Hawaiian Broadcasting’s working capital needs in

connection therewith.
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(b} Lessor hereby further (i) acknowledges and

recognizes that such Permitted Lender(s) shall have no obligation
or liability under ér arising ouﬁ of the Agreement by reason of
or arising out of the pledge and collateral assignment of, and
the granting of a security interest in and Lien on, all right,
title and interest in and under the Agreement;A(ii) agrees to
lock exclusively to Hawaiian Broadcasting for satisfaction of all
obligations under the Agreement in the event of such pledges or
collateral assignment; and (iii) agrees that, in the event that
Hawaiian Broadcasting shall be in default under the loan
agreement or other financing documents evidencing Hawaiian
Broadcasting’s indebtedness to the Permitted Lender(s) and the
Permitted Lender(s) subsequently accelerates the cobligations of
Hawaiian Broadcasting, Lessor shall not unreasonably withhold its
consent to the transfer of all the rights, title and interest in,
and all of the obligations under, the Agreement to any Person
designated by the Permitted Lender(s).

| (c) Lessor agrees that should any event or condition
occur under the Agreement which would enable Lessor to terminate
or suspend the Agreement and Hawaiian Broadcasting has assigned
or pledged, or granted a security interest in, or a Lien on, this
Agreement to a Permitted Lender(s), Lessor shall not terminate or

suspend the Agreement unless it gives prior written notice

thereof to the Permitted Lender(s) (or its designee) and provides

the Permitted Lender(s) with a reasonable period to cure such

event or condition, which period shall not be leas than thirty
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(30) days; provided, however, that if the breach is of such a
nature tﬁat it is not curable by the Permitted Lender(s), the:
Permitted Lender(s) shall not be required to cure such breach but
shall be entitled to exercise its rights under the loan agreement
or the financing documents evidencing Hawaiian Broadcasting's
indebtedness to the Permitted Lender(s). Any cure of a breach by
the Permitted Lender(s) shall not be construed as an-assumption
by the Permitted Lender(s) of any or all obligations under the
Agreement unless the Permitted Lender{s) has exercised its rights
under the lpan agreement or other financing documents evidencing
Hawaiian Broadcasting'slindebtedness to the Permitted Lender(s)
and expressly assumed the obligations under the Agreement.

(d) Promptly following the pledge or collateral
assignment of, or the granting of a security interest in, or a
Lien on, this Agreement by Hawaiian Broadcasting to a Permitted
Lender({s), Hawaiian Broadcasting shall deliver to Lessor written

notice therecf, which notice shall include the name and address

of such Permitted Lender(s).

14.13 Dealings with Third Parties. Neither party is nor
- shall hold'itsélf out to be vested with any power or right to
contractually bind or act on behalf of the other as.its con-
tracting broker, agent or otherwise for committing, sélling,
conveying or transferring any of the other party’s assets or
property, contracting for or in the name of the other party,
making any contractually binding representations contractually

binding such party. In particular, Hawaiian Broadcasting shall
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not be identified as licensee of the Channels and Lessor shall
not be held out as the programmer of the Channels programmed by

Hawaiian Broadcasting.

14.14 Indemnification; Insurancas.

(a) (i) TLessor shall defend, indemnify and hold
Hawaiian Broadcasting, its officers, employees and agents
harmless from and against any and all damages arising out of the
performance of this Agreement but only in proportion to and to
the extent such damages are caused by or result from the grossly
negligent or intentional acts or omissions of Lessor, its
officers, agents, or employees.

(ii) Hawailian Broadcasting shall defend,
indemnify and hold Lessor, its officers, employees and agents
harmless from and against any and all damages arising out of the
performance of this Agreement but only in proportion to and to
the extent such liability, loss, expense, attorneys’ fees, por
claims for injury or damages are caused by or result from thé
negligent or intentional acts or omissions of Hawaiian
Broadcasting, its officers, agents, or employees.

(b) Hawaiian Broadcasting, at itg sole cost and
expense, shall insure its activities in connection with this
Agreemeht and obtain, keep in force and maintain insurance of the
type and in such amounts as may be customary in the industry.
Promptly following the grant of the Authorization of the Channels

to Lessor, Hawalian Broadcasting shall furnish Lessor with
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IN WITNESS WHEREOF the parties hereto have executed

this Agreement as of the date first above written.

SACRED HEARTS ACADEMY

By @MJM&:

Name: At 2

Title:g;? . ., !

HAWAIIAN BROADCASTING INVESTORS 1,
LIMITED PARTNERSHIP

Pregsident
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COUNTERPOINT COMMUNICATIONS, INC. B
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EXHIBIT 24

"A" CHANNEL GROUP - .5/14/45

AIR TIME LEASE AGREEMENT
~ UTICA, NEW YORK

This Agreement (hereinafter referred to as "Agreement") is made and entered into by and
between Onondaga Wireless, Inc., having its mailing address as P.O. Box 186, Rexford, New
York 12148, as Lessee, and Counterpoint Communications, Inc., 785 Asylum Avenue, Hartford,
Connecticut 06105, as Lessor.

WHEREAS, The Federal Communications Commission ("FCC"} authorizes licenses for
Instructional Television Fixed Service ("ITFS") channels to lease excess capacity for non-ITFS
uses, 47 C.F.R. §74.391(e), Instructional Television Fixed S ervice (MDS Reallocation), 94 FCC
2d 1203 (1983), Reconsideration, 98 FCC 2d 129; and Instructional Television Fixed Service, 101
FCC 2d 49 (1985), Reconsideration, 59 Rad. Reg. 2d (P&F) 2d 1355 (1986), and

WHEREAS, Lessor intends to be the licensee of four (4) ITFS channels in the Utica, New
York, area and its environs and has determined that excess capacity exists after the fulfillment of its
ITES requirements, and | |

WHEREAS, Lessee is in the business of providing channels for the distribution of
television programming via microwave transmission known as Multichannel Multipoint
Distribution Service ("MMDS") and is desirous of leasing excess .ITFS capacity, and

WHEREAS, Lessee and Lessor believe that the combination of educatioﬁ programming
and entertainment programming will be mutually advantageous and provide a significant benefit to

the general public.



NOW, THEREFORE, in consideration of the premises and of their mutual promisesi
undertakings, covenants, and conditions set forth herein, the parties hereto do hereby agree as
follows:

1. Term of Agreement, (a) The term of this Agreement shall commence upon the date
of its execution and shall extend for a period of ten (10) years from the date Lessor is issued a
license by the FCC (hereinafter referred to as "Initial Term"), unless voluntarily terminated by
writtent consent of both parties or involuntarily terminated as provided in Paragraph 11 below.

(b) The Commission's policies currently limit the term of the excess capacity air
time lease agreerments to the term of the License. If FCC rules are modified to permit at the time of
expiration of the Initial Term, this Agreement shall automatically and without further notice be
extended for up to two (2) successive additional terms (each such additional term is hereinafter
referred to as a “Renewal Term”) of ten (10) years each unless and until Lessee shall have served
written notice on Lessor at least ninety (90) days prior to the expiration date of the Initial Term or
Renewal Term. It it acknowledged and agreed that Lessee shall have the absolute right not to
renew this Agreement, notwithstanding any provision hereof to the contrary. The expiration date
of the second renewal term shall be referred to as the “Final Expiration Date.” Unless Lessee
provides Lessor with written consent to do so or unless Lessee has been adjudged to be in
bankruptcy and is no longer a going concern, Lessor shall not negotiate or enter into a lease
agreement for excess channel capacity on the ITFS channels with any individual or entity other
than Lessee during this lease, except as provided for in this paragraph or Paragraph 10. In the
event, after the Final Expiration Date, Lessor decides to utilize channel capacity for itself for non—
~ ITFS purposes, or in the event that Lessor decides not to lease channel capacity to any individual
or entity, including Lessee, or in the event that Lessor decides ‘to lease channel capacity to any
individual or entity other than Lessee, Lessor shall compensate Lessee for the fair market value of

the Leased Equipment, as hereinafter defined, after which title of such equipment shall pass to

Lessor.
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(c) Three hundred sixty (360) days before the expiration of this Agreement ancil
any renewal thereof, if any, Lessor and Lessee shall meet to determine if additional renewals are in
the best interest of each party. If, within sixty (60) days after such meeting, Lessor and Lessee are
unable to reach an agreement to renew this Agreement on appropriate terms and conditions, this
Agreement shall terminate at the end of the term.

(d) In the event, subsequent to the commencement of operations, it is
determined that Lessor can no longer remain an ITFES licensee, both parties agree to cooperate in
identifying, selecting and licensing a properly constituted organization which will replace the
Lessor as both a party to this Agreement and as the FCC licensee of the ITFS channels
contemplated by this Agreement. Lessee agrees that upon completion of the licensing of a
replacement organization by the FCC and the execution of a channel lease agreement between
Lessee and the replacement organization, Lessor will have no further obligation to the terms and
conditions of this Agreement, will not incur any penalties as a result of this change and will not be
responsible for any of the expenses associated with this change. Lessor and Lessee agree to act in
good faith and to use their best efforts to secure an agreement with a replacement organization.
Lessor and Lessee further agree that the terms and conditions of such an agreement will be
reasonable and that the parties will not unreasonably withhold approval and execution of an
agreement with a replacement organization.

(e) Lessee and Lessor shall use their best efforts to negotiate either reasonable
terms and conditions for an Additional Renewal or the compensation due Lessee pursuant to
Paragraph 1(b). If, after six (6) months, the parties have not reached an agreement on reasonable
terms and conditions for the Additional Renewal or the compensation due Lesse; pursuant to
Paragraph 1(b), each party shall agree to submit the matters in dispute to the conflict resolution
procedures employed by the American Arbitration Association. Subject to the State of Connecticut
Civil Practice Law and Rules, the arbitrator's decision shall be binding and non-appealable,

judicially or otherwise, and both parties shall share evenly in the costs of the arbitrator's services.
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® It is understood by both parties that the Additional Renewal is conditionedi
on Lessor receiving a renewal of Lessor's ITES license from the FCC. In the event Lessor's
license is not renewed, the parties have no further liability to the other, unless non-renewal has
occurred due to a negligent or willful act or omission on the part of Lessor, in which case Lessor
shall be obligated to compensate Lessee as if Lessor chose not to lease channel capacity pursuant to
Paragraph 1(b).

(g)  Lessor shall file and diligently pursue all necessary and appropriate
applications with the FCC and with any and all local, state and federal governmental agencies to
renew its ITES license, at Lessee’s expense. .Lessor shall keep Lessee informed of the status of all
such applications and renewals and shall use reasonable efforts promptly to give Lessee copies of
all notices and renewals. In the event Lessor and Lessee do not renew this Agreement, Lessor
shall reimburse Lessee for any and all costs incurred by Lessee associated with Lessor having its
ITES license renewed, and Lessor shall compensate Lessee for the fair market value of the Leased
Equipment, after which title of such equipment shall pass to Lessor.

(h) In the event that this Agreement is not renewed after the Final Expiration
Date, Lessor grants to Lessee, for a period of thirty—six (36) months commencing on the Final
Expiration Date, a right of first refusal to enter into a new agreement for the leasing of the air time
on Lessor's ITES channels pursuant to the following terms. If Lessor receives a bona fide written
offer from a third party to lease the air time on Lessor's ITFS channels within this thirty—six (36)
month period, Lessor shall give/n/wﬁtten notice to Lessee describing the entity to whom the
proposed use is to be made, the fees, charges, rental or other consideration to be received for the
use, the terms thereof and generally the relevant other terms and conditions. Lessee shall have a
period of thirty (30) days after its .reccipt of such notice from Lessor in which to elect, by giving
written notice to Lessor; to use the channels for the same fees, charges, rental or other
consideration for which Lessor proposed to allow usage of the channel or channels to the third
person. If the fees, charges, rental or consideration to be paid by the third person was to be in

whole or in part in form other than cash, or on terms other than those provided for in this
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Agreement in Paragraph 6, the consideration payable by the third person shall be so stated b;
Lessee as a sum certain in its notice of election. If Lessor does not believe Lessee's stated offer is
in an amount fairly equivalent to the fair value of the consideration payable by the third person and
so notifies Lessee in writing within seven (7) days after Lessor's receipt of Lessee's notice of
election to so use or purchase, Lessee may elect within five (5) days after its receipt of such notice
from Lessor to refer such question for determination by an impartial arbitrator and the right of first
refusal of Lessee shall then be held open until five (5) days after Lessee is notified of such
determination. Said arbitrator shall be chosen either by agreement of Lessee and Lessor at the time
such question arises, or, at the option of either party, by referring the question to the American
Arbitration Association with instructions that the American Arbitration Association select a single
arbitrator under a request from the parties for expedited and accelerated determination. The
determination of the arbitrator chosen under either option contained in this subparagraph shall be
final and binding upon Lessee and Lessor. The parties shall share equally in the costs and fees of
the arbitration. In the event Lessee shall elect to exercise its said right of first refusal, the Royalty
Agreement shall be consummated within fifteen (15) days following the day on which Lessor
received notice of Lessee's election to exercise the right of first refusal or the day upon which any
question required to be determined, or at such other time as may be mutually agreed. The right of
first refusal is terminated either by the election to use the ITFS channels by Lessee as provided
herein or by notice to Lessee of Lessor's proposal to offer for use the channels or any part to a
third party and Lessee's unwillingness or failure to meet and accept such a bona fide offer pursuant
to the terms and procedures as set forth above, provided that such proposed use is consurnmated at
the same fees, charges, rental or other consideration and upon the same terms as to which said
right of first refusal applied, within thirty (30) days after Lessee's right of first refusal had expired
or has been specifically waived by written notice given to Lessor by Lessee.

2, Excess Capacity, Lessor has determined that there will be excess capacity available
on the four (4) proposed ITFS channels to be utilized for Lessor's educational needs and that this

excess capacity is available for entertainment or other commercial programming. Lessor has
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further determined that, by combining its educational programming with Lessee's entertainmenti
programming, a significant increase may be achieved in the number of persons who will have
access to Lessor's educational‘ programming at little or no additional cost.

3. Lease of Excess Capacity, Lessor agrees to lease to Lessee the "excess" capacity
available on four (4) of its ITES channels for the term of this Agreement. The remaining time
available over and above the time utilized for Lessor's educational programming shall be
considered "excess capacity,” as that term is defined by the rules and regulations of the FCC, and
available to Lessee for entertainment programming (hereinafter referred to as "Lessee Time").
Lessee Time shall initially include all but twenty (20) hours per week per channel, Not less than
sixty (60) days prior to the initiation of program service, Lessor shall notify Lessee in writing of
the twenty (20) specific air time hours for the forthcoming three (3) months which it intends to
utilize. Thereafter, in the event Lessor subsequently wishes to exclude additional hours from
Lessee Time for the provision of qualified ITES programming up to a maximum of forty (40)
hours per week per channel, Lessor shall give Lessee one (1) year's advance written notice of its
intentions. The parties shall negotiate in good faith the revised schedule for the twenty—one (21) to
forty (40) specific air time hours Lessor intends to utilize. Lessee or its designee will schedule the
ITES programming and use automatic switching equipment to facilitate the use of the channel
capacity.

4, Integration of Lessor's Programming, Lessee agrees to integrate Lessor's
programming into the overall communications service offered to subscribers, without cost charged
to Lessor. Such programming shall be in a format consistent with the standards commonly
accepted within the industry.

5. Transmission Facilities, (a) Upon execution of this Agreement, Lessee shall, in
consultation with Lessor, select a location for the transmission point that Lessee may deemto be a
suitable location for provision of the services contemplated by this Agreement. Such location will
be selected to ensure the adequacy of the transmissions of the Lessor's ITFS programming to

Lessor's proposed receive sites as specified in Lessor's most recent ITFS application with the
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FCC. Lessor, at Lessee's expense, shall file the necessary and appropriate applications with thei
FCC to secure a construction permit and license to operate at least four (4) ITFS channels from the
location selected by the Lessee. Upon approval, Lessee, or its designee, shall, within a reasonable

period of time, commence to construct the ITFS channel transmission facilities in accordance with

‘said FCC authorization. Lessee, or its designee, shall purchase and install such transmitters,

transmission line, antennas, towers, and receivers as are required to operate Lessor's ITFS
channels in accordance with the provisions of such authorization. Any equipment so used in said
construction shall be leased to Lessor pursuant to Paragraph 8 hereof. (Said equipment is
hereinafter referred to as the "Leased Equipment.”) Lessee shall supervise and be responsible for
the installation of the Leased Equipment and shall retain title to the leased equipment. Unless
specifically provided herein, Lessee shall retain title to the Leased Equipment which may be
removed by Lessee, or its designee, upon termination of this Agreement.

(b) In addition, Lessee shall provide recording equipment and other incidental
equipment ordinarily and reasonably employed in the operation of an ITFS station. Any equipment
so used in said construction shall be leased to Lessor pursuant to Paragraph 8 hereof. (Said
equipment is hereinafter referred to as the "Leased Equipment.”) Lessee shall supervise and be
responsible for the installation of the Leased Equipment, and Lessee shall retain title to the Leased
Equipment.

(c) Subject to the technical direction, supervision and control of the Lessor
(which direction and supervision shall be at Lessor's expense), Lessee shall be responsible, at its
own cost and expense, for the technical performance as well as for emergency and preventative
maintenance of all equipment at the station as well as parts and labor in connection therewith to the
level required by the FCC. Lessee shall notify Lessor of any apparent malfunction and of any
corrective action taken.

(d)  All personnel performing adjustments, maintenance, repairs, replacements
or measurements on all station equipment shall be approved in writing by Lessor and shall hold an

unexpired Radio—Telephone Operator’s License, first or second class, issued by the FCC or shall
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be working under the supervision of a person holding such a license, or shall be othtsrwisci
qualified, in accordance with industry standards, to perform such work as may be required. .

(e) Lessee shall provide Lessor with a detailed contingency plan before
commencement of initial service to be implemented at such time as there is any failure of the
transmission equipment. The contingency plan must meet with the Lessor's approval, which
approval shall not be unreasonably withheld.

) Lessee is required to assist Lessor in obtaining all applicable permits,

" licenses, releases, rights—of-—way and/or such other documents as may be reasonably required by

Lessor.

(g) Lessee shall install, at no expense to Lessor, equipment specified in

. Attachment A.

6. Rent, (a) Commencing one hundred eighty (180) days following the initiation of
service to subscribers, Lessee shall pay Lessor, on a monthly basis, fifty percent (50%) of that
number which is the product of the number of channels provided by Lessor, divided by the total
number of channels employed by Lessee in the provision of entertainment programming, times the
net revenues derived by Lessee from the provision of ITFS, MDS and/or MMDS channels to its
user(s) through its own organization or through an operating company in the Utica market, or the
minimum monthly fee specified in Paragraph 6(b) below, whichever is higher. For purposes of
this paragraph, "net revenue" shall include gross revenues derived by Lessee from the provision of
ITES, MDS and/or MMDS channels to end user(8) or operating company in the Utica market, less
all reasonable and ordinary administrative and operating expenses.

(b) In any event, Lessee shall be obligated to pay Lessor a minimum fee of
Fifty Dollars ($50.00) per month for the successive months seven (7) through twelve (12}
following the initiation of service to subscribers, One Hundred Fifty Dollars ($150.00) per month
for the successive months thirteen (13) through eighteen (18) and Two Hundred Fifty Dollars

($250.00) per month for each month thereafter.
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7. Right to Andit, Upon written notice to Lessee at least ten (10) business days m
advancc, Lessor shall have the right to inspect or andit all records and accounts covered by this and
other Agreements upon which the amount of rent to which Lessor is entitled pursuant to
Paragraph 8(a) is determined. Lessee shall keep, maintain and preserve complete and accurate
records and accounts, including all invoices, ledgers, financial and other such records pertainiﬁg to
subscribers, equipment and affiliations. Said inspection or audit may be conducted by Lessor or
any other persons designated by Lessor. Lessor agrees to maintain the confidentiality of all
information so obtained, unless to maintain confidentiality would seriously jeopardize a cause of
action either being brought by or being defended by Lessor, in which case Lessor shall be
permitted to disclose, to the minimum extent necessary, the information necessary to support or
defend the cause of action.

-8. ITES Channel Equipment Lease, Lessor shall lease from Lessee all equipment
purchased and installed by Lessee pursuant to Paragraph 5 of this Agreement. The terms of the
lease agreement, to be entered into within sixty (60) days hereof, shali include the following:

(a) Rent, Lessor shall pay to Lessee the total amount of One Dollar ($1.00) per
year for any use of the Leased Equipment, it being understood that Lessor's provision of the air
time at the rates provided in this Agreement is full consideration for Lessee's lease of equipment to
Lessor.

(b)  Taxes, Lessee shall be required to pay all taxes and other charges assessed
against the Leased Equipment, without cost to or reimbursement by Lessor, and Lessee shall be
entitled to claim depreciation and investment tax credits thereunder for income tax purposes.

(c) Maintenance and Qperating gigsgg,r Lessee shall be required to bear all costs
associated with maintaining and operating the Leased Equipment.

(d)  Term. The term of the lease shall commence upon the date the transmission
equipment is operable and available for use and shall end upon the termination of this Agreement.

9. Control Qver Programming, Lessee intends that only programming of a sort which

would not serve to place Lessor's reputation in the community in jeopardy will be transmitted by
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Lessee on the leased channels. At the present time, it is believed that this programming will be
supplied by one or more programming networks, such as Home Box Office, Showtime, The
Movie Channel, ESPN, WTBS, WGN, Cable Netﬂvork, etc. The parties recognize the difﬁ;:u&ties
inherent in specifying exact standards in this paragraph, but believe that good faith efforts on both
sides can overcome whatever differences which may arise. Prior to the initiation of service by
Lessee, Lessee shall provide Lessor with a list which reflects the program services which shall be
used by Lessee in its service offering to its subscribers. Unless otherwise restricted by program
‘contract, Lessor shall select from the list provided by Lessee those services which shall be
transmitted on Lessor's leased channels. Lessor shall have the absolute right to deny Lessee the
right to transmit on said leased channels any program whiéh is obscene as defined by the laws of

the United States or which would violate the rules and regulations of the FCC.

10.  Lessor's Control in Event of Default, In the event that Lessee violates any material
| portion of the Communications Act of 1934, as amended, any material rule or regulation of the
FCC or any material provision of the law of Connecticut or any material provision of this
Agreement, or in the event that Lessee becomes insolvent, is adjudged bankrupt, files any petition
for bankruptcy or reorganization or makes an assignment for benefit of creditors, then, upon
expiration of thirty (30) days' prior written notice sent to Lessee by certified mail, return receipt,
Lessor, at its election, may enter the premises of the transmission site and suspend or temporarily
deny service until the default is fully cured. Lessee shall remain fully liable for all charges during
any period in which service is suspended or temporarily dented. Lessee may negate Lessor's
election to suspend or temporarily deny service by fully curing such default prior the effective date
of such suspension or denial. |
11.  Termination, (a) This Agreement may be terminated by Lessee upon one hundred
eighty (180) days' written notice to Lessor in the event that the FCC determines that Lessor and/or
Lessee is not authorized to operate said channels as contemplated by this Agreement. Should such
termination occur, each party shall be entitled to retain all equipment and materials purchased or

furnished by such party, except that in the event Lessee is found not authorized to operate said
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channels, Lessor will have the option to purchase the Leased Equipment at fair market value.i
There shall be a final accounting of monies due under this Agreement, and when completed, there
shall be no further liability of either party to the other.

(b) Should either party be in material breach of this Agreement for the
nonperformance of the obligations contained in this Agreement, this Agreement may be terminated
if such breach shall continue for a period of thirty (30) days following the receipt of written notice
from the non-defaulting party. The failure of Lessee to make any payment required by this
Agreement shall constitute a material breach.

(c) If Lessee, subsequent to the commencement of operations, makes the
determination that its business can no longer remain economically viable, then Lessee shall have
the right to terminate this Agreement without any further liability on the part of either party. If such
termination occurs, Lessor will have the option to purchase the Leased Equipment at fair market
value and shall have the 6ption to enter into an air time lease agreement with a third party.

12.  Notice, Any notice to be given by Lessor to Lessee under any provision of this
Agreement shall be by hand delivery or by certified mail to George W. Bott, Onondaga Wireless,
Inc., P.O. Box 186, Rexford, New York 12148. Any notice to be given by Lessee to Lessor
under any provision of this Agreement shall be by hand ﬁelivery or by certified mail to
Counterpoint Communications, Inc., 785 Asylum Avenue, Hartford, Connecticut 06105.

13.  Severability, Should any court or agency determine that any provision of this
Agreement is invalid, the remainder of the Agfeement shall stay in effect and the parties aéree to
use their best efforts to negotiate a replacement article which is not invalid.

14.  Venue and Interpretation, Venue for any cause of action by or between Lessor and
Lessee shall be the City of Hartford, Connecticut, and all provisions of this Agreement shall be
construed under the laws of the State of Connecticut.

| 15. Entire Agreement, This Agreement constitutes the entire Agreement between the
parties and supersedes all prior oral or written provisions of any kind. The parties further agree

that this Agreement may only be modified by written agreement signed by both parties. Neither
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Lessor nor Lessce may assign or transfer its rights or obligations under this Agreement withouit

prior written consent of the other, which consent shall not be unreasonably withheld. It is

expressly understood that should either party assign or transfer its rights or obligations under this

Agreement, it shall be a condition of such assignment or transfer that the assignee or transferec.
assume the rights or obligations of the assignor or transferor under this Agreement, unless the

non—assigning or non—transferring party shall waive its rights under this paragraph in writing.

16.  Indemnification, Lessee agrees, to the fullest extent permitted by law, to hold

" Lessor harmless and to indemnify and defend the Lessor from all claims, demands, causes of

action, loss, investigations, proceedings, damages, penalties, fines, expenses and judgments,
including attorneys' fees (herein collectively "claims") arising out of this Agreement, unless such
claim arose out of a negligent act or omission of Lessor, and shall identify Lessor in insurance
policies maintained by Lessee as a beneficiary of the provisions which insure Lessee against the
damages arising from such causes of action. Such insurance policies shall be maintained in effect
by Lessee in such types and amounts ordinarily and reasonably maintﬁined by owners and
operators of such communications systems. Lessee shall indemnify and hold harmless Lessor
against any claims of libel, siander, infringement of copyright or unauthorized use of any
trademark, trade name or service mark arising from the transmission of program material over the
communications channels and against all other claims by third parties arising out of Lessee's
conduct in using the communications channels.

17.  Compliance with Applicable Laws, Nothing in this Agreement shall require either

party not to comply with applicable laws, rules, regulations, or ordinances.

18.  Specific Performance, The parties hereto acknowledge and agree that a breach by

either party of any of the provisions hereof will cause the other party irreparable injury and damage

for which there is no adequate remedy at law. Accordingly, the terms of this Agreement shall be
specifically enforced. Neither this provision nor any exercise by any party of rights to equitable
relief or specific performance herein granted shall constitute a waiver of any other rights which it

may have to damages or otherwise.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement at

Ay n, &I this BPJ dayofﬁg,g;dsi , 1993,

ATTEST: O
gt 3. ety e Q/
Witness David L. Brewer, Jr., Pres ent
Counterpoint Commumcatlons Inc.
"Lessor"
ATTEST: |
< s
M M By: @4} & S/a\
7 Witness Gegrge W. Bott
Onondaga Wireless, Inc.
"Lessee”

5/19/93
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COUNTERPOINT

AIR TIME LEASE AGREEMENT

Attachment A

The parties agree that within thirty (30) days following the receipt of a construction permit
from the FCC for the four channels contcmplated by this Agreement, Lessor will provide Lessee a
list of ten (10) locations at which Lessee will install, at no expense to Lessor, such equipment as
may be necessary to receive Lessor's educational programming. Such installations shall be
performed in accordance with conventional industry standards and practices and shall be completed

within six (6) months from the date the construction of transmission facilities is completed by

"~ Lessee.
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EXHIBIT B

ITFS AIRTIME LEASE AGREEMENT
WITH APPLICATION FOR LICENSE PROVISIONS
This Airtime Lease Agreement (hereinafter referred to as the "Agreement"), is made and
entered into on this _]9_&\ day of October, 1995, by the Sweeny Independent School District, having
ts principal place of business at 1310 North Elm Street, Sweeny, Texas 77480 (“Lessor") and
Wireless One, Inc. having its principal place of business at 5551 Corporate Boulevard, Baton Rouge,
Louisiana (“Lessee"). ‘
WHEREAS, under Federal Communications Commission ("FCC") Rules, Lessor is a qualified
educational entity; and
WHEREAS, Lessor wishes to secure the appropriate authorizations from the FCC to construct
and o'pcralc an Instructional Television Fixed Service ("ITFS") facility in the Freeport, Texas, greater
metropolitan afea (the "Area™) on up to four (4) channels (the "Channels") in order to distribute
educational programs to the public; and
WHEREAS, Lessor contemplates that excess air time will be available on said facility; and
WHEREAS, the FCC has authorized ITFS licensees to lease excess channel capacity to non-
ITFS users; and
WHEREAS, Lessee is in the business of providing channels for the distribution of television
programming, commercial and other transmission via microwave transmissions known as the Multi-
Channel Multi-Point Distribution Service ("MMDS") and is desirous of leasing such excess ITFS
capacity from Lessor; and
WHEREAS, Lessor and Lessee believe that the combination of educational programming, .
| entertainment programming, commercial and other transmission will be mutually advantageous and
| provide a significant benefit to the general public in the Area;

NOW, THEREFORE, in consideration of the premises and of their mutual promises,
undertakings, covenants and conditions set forth herein, Lessor and Lessee do hereby aiéree
as follows: -

I TERM OF AGREEMENT.

(a) Initial Term, Subject to the provisions for earlier termination contained in

Paragraph 11 hereof, the initial term of this Agreement shall commence upon the date hereof

and shall continue in full force and effect through the date that is ten (10) years from the Stant

Date (the "Initial Term"). If then allowed by FCC policy and Rules, the Initial Term shall



automatically be extended for an additional ten (10) year period upon all the terms and
conditions hereof (“Renewal Term”),

(b) Future Terms/Discretion of Either Party, Between twelve (12) and nine (9)
months prior to the expiration date of the Initial Term and any Renewal Term, Lessor and
Lessee shall, if necessary, negotiate new terms for this Agreement. If no new terms are agreed
upon, and neither party objects in writing to the present terms of the Agreement, and neither
patty objects in writing to renewing the Agreement, then the Agreement shall be renewed for
an additional ten (10) year period according to the terms of this Agreement. Both parties
recognize the right of the other not to renew this Agreement.

(c) Right of First Refusal to Lessee, Lessor hereby grants to Lessee, for a period of
twelve (12) months commencing upon termination or expiration of this Agreement, unless
Lessor terminated due to Lessee's unilateral material default, a right of first refusal to enter
into a new agreement for the leasing of the airtime on the Channels, pursuant to the following
terms: If Lessor receives a bona fide written offer from a third party to lease the airtime on
the Channels within said twelve (12) month period, Lessor shall transmit the same in writing
to Lessee as Lessor's offer and Lessee shall then have the right for thirty (30) days after its
receipt of said offer to accept said offer. If, during said thirty (30) day period, Lessee shall fail
to accept such offer, its option hereunder as to such offer shall terminate and then, and only
then, may Lessor agree to lease such airtime to a party other than Lessee. Thereupon, Lessor
shall have the right to lease the airtime .on the Channels to, and only to, the aforesaid bona
fide prospective lessee at the identical price, terms and conditions as were offered to Lessee.
Lessor may not accept said offer with any modification to its price, terms and/or conditions
in any respect without first again providing Lessee with written notice of, and the right to
accept, the modified offer. If the consideration to be paid to Lessor by the third party is in
whole or part in a form other than cash, the cash equivalent of such other consideration skiall
be stated by Lessor in its offer to Lessee, and Lessee may agree to pay such cash amount in
lieu of such other consideration in its acceptance of such offer; provided, however, that if -
Lessee does not believe that Lessor's offer states a cash amount fairly equivalent to the actual
cash value of the other consideration and so notifies Lessor within seven (7) days after the

receipt of the offer from Lessee, Lessor may either adopt the value set forth in Lessee's notice



or refer the matter for arbitration. If the cash value of the other consideration is referred to
arbitration, Lessee's right of first refusal will extend until five (5) days after Lessee has
received notice of the arbitrators' final determination. Part of any agreement shall stipulate
that in the event Lessee does not exercise its right of first refusal under this section, the party
acquiring the authorization(s) for the Channels shall, at the option of the Lessee, purchase
the receive equipment in the possession of Subscribers and the Leased Equipment at the
Transmission Point (as defined in paragraph 6(a)) for fair market value.

(d) License Maintenance and Renewal, At Lessee's expense, Lessor shall file all
necessary and appropriate applications and reports with the FCC and, as required by law, with
any and all other local, state, and federal governmental agencies to maintain and renew it's
ITFS license and any associated authorizations. Lessor shall take all other appropriate actions
to obtain and maintain in force all licenses and authorizations required for use of the
Channels. Lessor shall not take any action which could reasonably be expected to cause the
FCC to restrict, revoke, cancel or refuse to renew Lessor's ITFS license.

2. EXCESS CAPACITY,

Lessor has determined that there will be excess capacity available on the Channels
above the capacity to be utilized for Lessor's educational needs and that this excess capacity
is available for entertainment programming and commercial and other transmission. Lessor
has further determined that, by combining its educational programming with Lessee's
entertainment programming, and commercial and other transmission, a significant increase
in the number of persons who will have access to Lessor's educational programming may be -
achieved at no additional transmission cost to Lessor. ‘

3. LEASE OF EXCESS CAPACITY.
{a) Excess Capacity Available to Lessee. Lessor agrees to lease to Lessee all of the

“excess" capacity available on all of the Channels, for the term of this Agreement. All time
available over and above the time utilized for Lessor's educational programming shall be
considered "excess capacity," as that term is defined by the rules of the FCC, specifically '
section 74.931 thereto, and shall be available to Lessee for reception or transmission and for
entertainment programming and commercial and other transmission (hereinafter referred to

as "Lessee Time").



(b) Reserved Time for Lessor, Lessor reserves for itself a minimum of 21 hours per
week perhannel for ITFS scheduled programming, up to four (4) hours per day between the
hours of 8:00 am. and 10:00 p.m. Monday through Saturday (referred to herein as "Lessor's
Primary Time."). Not less than thirty (30) days prior to the initiation of program service or
any expansions or reductions of service, Lessor shall provide Lessee, in writing, with a
schedule containing the specific Lessor's Primary Time which it intends to utilize. Lessor also
reserves for itself up to an additional twenty (20) hours per week per channel for ITFS
scheduled programming which it may recapture upon prior notice to Lessee, between the
hours of 8:00 a.m. to 10:00 p.m. Monday through Friday (referred to herein as "Lessor's
Secondary Airtime."). In the event Lessor intends to utilize Lessor's Secondary Airtime,
Lessor must provide Lessee with six month's advance written notice. Upon Lessor's recapture
of Lessor's Secondary Airtime, Lessee may carry Lessor's additional programming on any
MMDS or ITES channel which is available for the use of Lessee.

(c) Lessee Provided Educational Programming, If the Lessor is unable to use its
;eserved time, the Lessee will provide educational network programming, such as The
Discovery Channel, Arts & Entertainment, C-SPAN, etc., on those Channels as a service
without cost to the Lessor.

(d) Limitation on Subleasing Channel Capacity, Lessor agrees not to sublease or sell
any of its time to any person or entity other than to Lessee. '

(e Sub ITFS Channels. Unless otherwise prohibited by the Rules of the FCC', Lessee

Time shall include alllcapacity made available on all Channels made available through the use of any

mulitplexing techniques or other similar technologies which allow the division of an existing 6MHZ

ITFS channel into two or more discrete video, audio, or data, channels, each of which shall hereinafter

be referred to as "Sub-ITFS Channel.” In the event Sub-ITFS Channels are utilized by Lessee, these

Sub-ITFS Channels shall become a part of this agreement without additional consideration therefor.

Lessor also agrees to permit Lessee to channel map or channel load all Channels, subject to FCC rules

and regulations and Lessor's program schedule.

(f) Licensee Control. Notwithstanding any other provision of this Agreement, Lessor

shall retain ultimate control of the ITFS facilities consistent with all FCC rules and

regulations.



4. TECHNICAL CHANGES IN CHANNEL OPERATION AND EQUIPMENT FOR
LESSOR'S USE,

Lessor agrees that it will take no action which will degrade or interfere with the

reception of Lessee's signal or other technical aspects of Lessee's operation and services.
Furthermore, Lessor will not, by its own action or through a third party, utilize any part of its
licensed frequency spectrum to create or operate a service that is in competition with Lessee's
current, planned or future service over the system.

5. L R’ IN

At Lessor’s request, Lessee agrees to endeavor to integrate certain of Lessor's
programming into the overall communications service offered to Lessee's Subscribers. This
integration shall include, but shall not be limited to, at the sole discretion of Lessee, listing
Lessor's material in program guides produced for subscribers, with full attribution to Lessor
as the source of such material of Lessor.

6. TECHNICAL FACILITIES,

(a) Transmission Point Location, Upon execution of the Agreement, Lessee shall, in
consultation with Lessor, co-locate the Transmission Point for provision of the services
contemplated by this Agreement with the MMDS and/or other facilities Lessee operates or
plans to operate under lease agreement in the Area. At Lessee's expense, Lessor shall prepare
and file with the FCC, at the earliest date permitted under the FCC's rules and policies, any
appropriate applications or amendments to previously filed applications, to secure a license
to operate the channels from said location. Lessee shall provide all legal and/or engineering .
personnel for such purpose or will have the right to approve any expenses incurred by Lessor
in advance of Lessor's incurring such expenses. If, upon reviewing Lessor's application, the
FCC directs Lessor to amend, revise or modify its application, and/or the terms of the
Agreement to comply with FCC rules or policies, Lessor and Lessee shall cooperate to
mutually agree upon such changes and Lessor will expeditiously so amend its application at
Lessee's:expense. Upon FCC grant of the application, by Final Order, Lessee, or its designee,
shall, within a reasonable period of time, commence and, not later thar_l the construction
deadline set forth in Lessee's authorization or any extension thereof, complete construction

of the Channel transmission facilities in accordance with said FCC authorization{s). At its



expense, Lessee, or its designee, shall design, engineer, purchase, and install such
transmitters, transmission line, antennas, and receivers as are required to operate the Channels
~ in accordance with the provision of such authorization(s). Any equipment so used in said
construction shall be leased to Lessor pursuant to Paragraph 9 hereof. (Said equipment is
hereinafter referred to as the "Leased Equipment"). Lessee shall supervise and shall be
responsible for the installation of the Leased Equipment and shall retain title to the Leased
Equipment. Lessee shall maintain adequate casualty and liability insurance to cover all
Leased Equipment installed pursuant to this Agreement. For purposes of this Agreement, a
"Final Order" means a written action or order of public notice issued by the FCC granting the
application and issuing the conditional license for the Channels to Lessor; (a)} which has not
been reversed, stayed, enjoined, set aside, annulled or suspended, and (b) with respect to
which (I) no requests have been filed for administrative or judicial review, reconsideration,
appeal or stay and the time for filing any such requests, and the time for the FCC to set aside
the action on its own motion, has expired, or (ii} in the event of review, reconsideration or
appeal, the grant of the application and issuance of the conditional license has been affirmed
and the time for further review, reconsideration or appeal has expired.

(b) Muodification of Transmission Point. Lessor agrees to cooperate with Lessee to
change the Transmission Point specified in its application or FCC authorization to any
location request by Lessee from which Lessor’s specified and protected ITFS receive sites will
be served, and, in such event, to file with the FCC any necessary and permissible amendment
to the application for the Channels or any necessary and permissible modification application
or notification consistent with the FCC's Rules. Lessee shall pay for Lessor's actual costs and |
expenses, including legal and engineering fees, incurred by Lessor to prepare, file and
prosecute such amendment, application or notification, provided that Lessee has approved the
amount of such expenses in writing prior to their having been incurred by Lessor and Lessor
has provided Lessee with satisfactory documentation of such expenses, or at the request of
Lessor, Lessee will prepare and provide such materials to Lessor, at Lessee's expense, for
submission to the FCC by Lessor.

(c) Receive Facilities, At Lessee's expense, not to exceed $500 per location, Lessee

shall construct receive facilities at up to eight (8) locations in the Area, to be selected by



Lessor, capable of receiving the signal transmitted over the Channels, including one (1)
location to be selected at Lessor's studio or area headquarters capable of simultaneously
receiving and monitoring all of Lessor's signals transmitted over the Channels. In the event
that Lessor requests construction of a receive location that includes the wiring of a master
antenna system or similar multi-receiver configuration, Lessee shall install the extra wiring
required only if reimbursed by Lessor for its actual costs. Any equipment incorporated into
the aforesaid eight (8) locations shall, upon the initiation of operation of the system, remain
the property of the Lessee. In addition, all equipment installed at Lessor's expense shall
remain the Lessor's property. All other receive equipment will remain the property of Lessee.

(d) Transmission Point Facilities, Lessee shall provide, at its sole cost and expense,
suitable space at the Transmission Point for the Channel antenna(s) and transmitters, and
TVRO satellite antenna. Lessor shall, where possible, co-locate its production facility with
Lessee's transmission facilities. In the event that Lessor's production facility cannot be co-
located with the Transmission Point, Lessor shall arrange for the transmission of programs
from its facility to the Transmission Point.

(e) Eosazcr_lnﬁmass;_and_mhanMﬂmﬂgamns. If Lessee so requests, Lessor will file an
amendment to its application for the Channels or a modification application with the FCC
seeking authority to increase the output power of the Channels to a higher level requested by
Lessee, at Lessee's expense. In the event that said authorization for power increase is
obtained, Lessee, at its sole expense, Shall provide and install appropriate amplifiers and
related equipment in order to effect said power increase and such amplifiers and equipment
shall thereupon become part of the Leased Equipment. Lessee shall arrange for and pay for K
all costs, including legal and engineering fees associated with said application and power
increase. If Lessee so requests, Lessor will apply for FCC authorization for any other
modifications or extensions to its application or license which Lessee deems necessary for its
operations. This shall include, without limitation, modification to utilize multiplexing or
other compression technology to expand use of the Channels bandwidth capacity to -
accommodate more than one video signal per channel or to engage in other types of service

permitted under the FCC's rules, regulations and/or policies.

7. FEES.



(a) Commencing with Subscribers in excess of 500 in the Market, but equal to or
less than 5,000 Subscribers in the Market, Lessee shall pay to Lessor, as consideration for
use of the excess capacity on the four licensed Channels provided to Lessee hereunder, Six
Cents ($0.06) per subscriber per month. Above 5,000, but equal to or less than 10,000
Subscribers in the Market, the fee payable to Lessor shall increase to Seven and One-Half
Cents ($0.075) per subscriber (above 5,000 in aggregate) per month. Above 10,000
Subscribers in the Market, the fee payable to the Lessor shall increase to Ten Cents ($0.10)
per subscriber (above 10,000 in aggregate) per month. In the event the Lessor is licensed
for fewer than four channels, all payments shail be reduced proportionally; e.g., for two
Channels the rate shall be Three Cents ($0.03) per subscriber per month, where it would
otherwise be Six Cents ($.06).

| As used here'in, “subscriber” means the number subscribers who have received and
paid for Lessee's wireless cable programming over one or more of the Channels in the market
area. In those situations where subscriptions for the channels are sold in bulk at a discount
to multifamily dwellings or commercial establishments, a "subscriber” is defined as an
"equivalent subscriber” in terms of payment due. The number of "equivalent subscribers”
shall be determined by dividing the total monthly payments received for such service by the
standard rate charged to individual subscribers in that system for the services provided. The
resulting figure, rounded to the closest whole number, shall be used as the number of
subscribers to be used to deteminc payment due.

(b) Right to Audit, Lessee and Lessor shall, while this Agreement is in force, keep, '
maintain and preserve complete and accurate records and accounts, including all invoices, ‘
correspondence, ledgers, financial and other records pertaining to Lessee's and Lessor's
charges hereunder, and such records and accounts shall be available for inspection and audit
at the respective offices of Lessee and Lessor at any time or times during the time service is
being provided to Lessee hereunder or within ninety (90) days thereafter, during reasonable
business hours, by Lessee or Lessor or their respective nominees. Notwithstanding the |
foregoing, Lessee and Lessor shall be entitled to only one audit of each other's records and
accounts during any twelve-month interval. Lessee and Lessor shall provide each other with

five (5) business days' advance written notice of their intent to inspect said records and



accounts prior to their being allowed to do so. Lessee and Lessor shall not interfere with each
other in the exercise of their respective rights of inspection and audit set forth herein. The
exercise, in whole or in part, at any time or times, of the right to audit records or accounts or
of any rights herein granted or the acceptance by Lessee or Lessor of any statement or
remittance tendered by or on behalf of either Lessee or Lessor, shall be without prejudice to
any rights or remedies of either of them and shall not preclude Lessee or Lessor from
thereafter disputing the accuracy of any such statement or payment.

(c) Lessee's Payment of Lessor's Fees, Lessee shall arrange for and pay Lessor's
reasonable legal, engineering and related expenses actually incurred by Lessor in prosecuting
its application for the authorizations and documents. ‘

8. ARBITRATION QF DISPUTE,

In the event that Lessee and Lessor cannot resolve any dispute arising under this
Agreement such dispute shall be resolved pursuant to arbitration pursuant to the procedures
of the American Arbitration Association, and the decision of the Arbitrator as provided for
therein shall not in any way result in a default hereunder unless the award of the Arbitrator
is not complied with. All information obtained by Lessee or Lessor during such disputes shall
be maintained on a confidential basis. In the event that Lessee and Lessor carinot agree upon
a single arbitrator, the Lessee and Lessor shall each pick their own arbitrator. These two shall
then pick a third arbitrator. A decision of two out of three of the arbitrators shall be binding
upon the parties. Each shall pay for its own selected arbitrator and shall share the cost of the
third arbitrator equally.

9. CHANNEL EQUIPMENT LEASE.

Lessor shall lease from Lessee all Leased Equipment. The terms of the lease
agreement, to be entered into prior to commencing construction, shall include the following:

(a) Rent. Lessor shall pay to Lessee the total amount of One doilar ($1) per yearfor
any use of the Leased Equipment, it being understood that Lessor's provision of the airtime
at the rates provided in this Agreement is the major consideration for Lessee's Lease of the
equipment to Lessor.

(b) Taxes. Lessee shall be required to pay all taxes and other charges assessed

against the Leased Equipment, without cost to or reimbursement by Lessor, and the Lessee



shall be entitled to claim depreciation and investment tax credits thereunto for income tax

pUrposes.

(c) Maintenance and Operating Costs. Lessee shall be required to bear all costs

associated with méintaining, upgrading and operating the Leased Equipment.

(d) Term of the Equipment Lease, The term of the lease shall commence upon the
date actual construction begins and shall end upon the termination of this Agreement

(e} Rurchase Option. In the event that this Agreement is terminated by Lessor by
reason of the unilateral default of Lessee, or by Lessee pursuant to Section 11(e) hereof, or
if this Agreement terminates by its own terms without the default of either party, Lessor shall
have the right to purchase the Leased Equipment and the receive equipment installed by
Lessee pursuant to Section 6(c) hereof for the then-fair market value of such Leased
Equipment and reception equipment. To exercise its right to purchase the Leased Equipment
and reception equipment pursuant to this Section 9(e), Lessor shall give notice of its intent
to do so within ten (10) business days of such termination. In the event of a dispute about
such value, the value will be determined by arbitration. Such right to purchase shall apply
to Leased Equipment only to the extent that such equipment is used solely for the
transmission of the Channels. Any equipment such as transmit antenna or combiners which
is also used for the transmission of signals other than the Channels is excluded from this
option to purchase. Such option will any event expire if full paymeht by Lessor to Lessee is
not made within thirty (30) days of Lessor's notice to Lessee or, if the value is determined by
arbitration, within thirty (30) days after Lessor receives notice of such determination.

10.  CONTROL OVER PROGRAMMING,

Lessee intends that only programming of a sort which will not serve to place Lessor's
reputation in the community in jeopardy will be transmitted by Lessee on the Channels. At
the present time, it is believed that this programming will be supplied by one or more
programming networks, such as Home Box Office, Showtime, the Movie Channel, ESPN,
WTBS, Cable News Network, etc. The parties recognize the difficulties inherent in
specifying exact standards in t-his Paragraph, but believe that good faith efforts on both sides
can overcome whatever differences may arise. Lessor shall have the absolute right to deny

Lessee the right to transmit on the Channels any program which is obscene as defined by the

10



laws of the State of Louisiana and the United States or which would violate the rules and
regulations of the FCC.
11.  TERMINATION

(a) Termination by Reason of No Chanpels within Thirty-six Months, This
Agreement may be terminated at Lessee's option upon thirty (30) days' written notice to the
Lessor in the event that the FCC has not granted an ITFS authorization for the Channels to
Lessor within thirty-six (36) months from the date this Agreement is signed.

(b) Temination by Reason of Revacation of FCC Authorization. If Lessor's FCC
authorization is ever terminated or revoked by Final Order, this Agreement will terminate.
Should such termination occur, each party shall be entitled to retain all equipment and
materials purchased or furnished by such party. There shall be a final accounting of monies
due under this Agreement, and when completed, there shall be no further liability of one party
to the other. If the termination occurs during the middle of a month, payment under the Fee
-Schcdule at Paragraph 7(a) shall be prorated. Should Lessor's application or License be the
subject of a lawsuit or petition or any proceeding before the FCC or other government agency
or judicial body, Lessor, at Lessee's request and expense, shall defend its application and/or
license in any proceedings which could adversely impact Lessor's rights in the application or
license. ’

(c) Termination by Reason of Default and Nonperformance, At the option of the non-
defaulting party, this Agreement m-ay be terminated upon the material breach or default by
the other party of its duties and obligations hereunder if such breach or default shall continue '
for a period of thirty (30) consecutive days after such party's receipt of notice thereof from the ‘
non-defaulting party; provided, however, that failure to maké any payment required under
Paragraph 7 hereof shall, if such failure continues for a period of thirty (30) days after written
notice thereof to Lessee, and then continues for an additional twenty (20) days after a second
written notice thereof to Lessee, constitute a material breach of this Agreement by Lessee.
In the event of termination pursuant to this Subparagraph, such termination shall not affect
or diminish the rights or claims or remedies available in equity or at law to the non-defaulting
party arising by reason of such breach or default. At no time under this subparagraph shall

Lessee be required to pay pursuant to the Fee Schedule for any time period during which it
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has no access to air time for transmission,

(d) Termination Due to Change of Business Conditions. Prior to starting actual
construction of the Channels, Lessee shall have the option to terminate this Agreement by
notifying Lessor, in writing, that circumstances exist with reference to the transaction
contemplated by this Agreement which would interfere with Lesseé’s business plan. Inthe
event of such termination, neither party shall have any further obligation to the other, except
that Lessee shall reimburse Lessor for any out-of-pocket expenses previously approved by
Lessee and incurred by Lessor. |

(e) Early Termination by Lessee, Lessee may terminate this Agreement at any time
and for any reason by providing Lessor with one (1) year's prior written notice. This right is
in addition to, and not in place of, the right to terminate provided, elsewhere, in Section 11.

(f) Termination for Failure to Construct, Lessor may terminate this Agreement if
Lessee has faileq to construct the Channels within five (5) years of the grant of an FCC
authorization for such construction. In the event of such termination, neither party shall have
any further obligation to the other, except that Lessee shall reimburse Lessor for any out-of-
pocket expenses préviously approved by Lessee and incurred by Lessor. ,

(g) Lessor Elects to Cancel its Authorization(s} for Channels. Lessor reserves the
right to terminate any further activity covered by this Agreement, by submitting any ITFS
license(s) it might obtain to the FCC for voluntary cancellation. Such termination by
cancellation of its license{s) may be for ény reason and shall only require that Lessor provide
Lessee a ninety (90) day written notice prior to submission of its license(s) to the FCC for
voluntary cancellation;, provided however, that if Lessee designates a qualified entity to A
Lessor within such ninety (90} day period, Lessor shall be obligated to execute an assignment
of all of its rights to any ITFS Licenses or license applications covered by this Agreement or
other FCC authorizations directly related to such ITFS licenses to such FCC qualified entity
and maintain the validity and effectiveness of such licenses, applications and other
authorizations, at Lessee's expense, until a Final Order by the FCC assigns or denies the -
assignment of Lessor's rights to the designated qualified entity. Upon completion of such
assignment, all of Lessor's obligations under this agreement shall terminate and Lessor shall

have no liability whatsoever to Lessee. Should Lessor have incurred any out-of-pocket

12



expenses directly related to this Agreement and owed by Lessee under the terms of this
Agreement but not yet paid to Lessor by Lessee, Lessee shall be obligated to pay such
expenses prior to Lessor's executing an assignment of its rights to FCC applications or
authorizations.

12, NOTICE.

Any notice to be given by either Lessor or Lessee under any provision of this
Agreement shall be by facsimile transmission, with original distribution by first class mail,
or by prepaid overnight express courier to the President, Administrative Member, or other
person designated in writing by a party to this Agreement to receive notice. Any notice to be
given by either Lessee or Lessor under any provision of this Agreement shall be at such
location as may be designated by each to the other, and shall be considered delivered after
having been received by the other party.

13, SEVERABILITY,

Should any court or agency, including the FCC, determine that any provision of this
Agreement is invalid, the remainder of the Agreement shall stay in effect and the parties agree
to use their best efforts to negotiate a replacement provision which is valid.

14, VENUE AND INTERPRETATION.

This Agreement shall be governed by, and construed and enforced in accordance with
the Communications Act of 1934, as ame_nded, the rules and policies of the FCC and the laws
of the State of Louisiana. |
1S.  ENTIRE AGREEMENT.

‘This Agreement constitutes the entire Agreement between the parties and supersede '
all prior oral or written provisions of any kind. The parties further agree that this Agreement
may only be modified by written agreement signed by both parties.

16.  ASSIGNMENT,

Lessor or Lessee may not assign, transfer, sell, dispose of or otherwise alienate or
encumber their rights or obligations under this Agreement without the prior written consent
of the other, which consent shall not be unreasonably withheld. Notwithstanding the
foregoing, Lessee may assign its rights, benefits, duties and obligations hereunder to a lender

in connection with the financing of its wireless cable system without securing the prior

13



written consent of Lessor. In addition, Lessee may assign its rights, duties, benefits and
obligations hereunder to any subsidiary corporation, parent corporation or corporation under
common control without the prior consent of the Lessor.

17. RIGHT OF FIRST REFUSAL,

If at any time after the date of the execution of this Agreement, Lessor shall determine
to sell, convey, assign or otherwise dispose of the licenses and authorizations for the Channels
(except by voluntary cancellation which shall be govcfncd under Section 11(g) of this
Agreement), Lessee, or its designee then eligible to be licensed to operate such Channels,
shall have the right and option to acquire such licenses and authorizations, subject to the
following procedures and to FCC rules and regulations:

(a) Within thirty (30) days after receiving an offer to acquire the authorization(s), (or
after an offer to convey by Lessor is accepted by a third party subject to Lessee's right of first
refusal), Lessor will serve Lessee with written notice containing a copy of such offer,
idcntifyipg the offeror and stating Lessor's intent to accept the offer.

(b) Within sixty (60) days of its receipt of such notice, Lessee will notify Lessor in
writing of its intention to match the offer to obtain the authorization(s) on the same terms
contained in the notice, in which event Lessor will reject the original offeror's offer (or
conditional acceptance of the third party) and accept that of Lessee. Lessee's failure to so
timely notify Lessor of its intention to match the original offer (or acceptance) shall be
construed as notification that Lessee or its designee does not wish to so exercise its right of
first refusal with regard to the original offer and only in such event may Lessor accept the
original offer (or conditional acceptance). ‘

{(c) In the event that any term of the original offer is changed in any respect or a new
offer is presented, before accepting such offer, Lessor must first follow the procedures
specified in the foregoing subparagraphs (a) and (b), providing Lessee notice with regard to
the revised offer and giving it or its designee the opportunity to exercise its right of first
refusal thereto. |

(d) At the commencement of any negotiations with any party for the acquisition by
that party of the authorizations, Lessor will provide such party, in writing, with full disclosure

of Lessee's rights provided for in this Paragraph 17 and of Lessor's intention to honor these
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rights. In the event Lessee does not exercise its right of first refusal under this section, then
the party acquiring the authorization(s) for the Channels shall, at Lessee's option, become the
Lessor under this Agreement and shall assume all rights and obligations of the Lessor under
this Agreement. If Lessee does not exercise its option, then part of any assigned agreement
shall stipulate that the party acquiring the authorization(s) for the Channels shall, at the option
of Lessee, purchase the receive equipment in the possession of Subscribers and the Leased
Equipment at the Transmission Point (as defined in paragraph 6(a)) for fair market value.
18. IND AT

(a) Lessee. Lessee agrees, to the fullest extent permitted by law, to hold Lessor
harmless and to indemnify and defend Lessor from all claims, demands, causes of action, loss,
and judgments, including attomeys' fees (herein collectively "claims") resulting from Lessée’s
use of the license granted by this Agreement, unless such claim arose out of a negligent or
intentional act or omission of Lessor, its agents, or employees.

(b) Lessor., Lessor shall pay any and all costs and expenses, including attorneys' fees,
resulting from Lessor's breach of this Agreement or from any negligence, omission or
wrongful act by Lessor, its agents or employees.

19.  CQOPERATION,

Lessor and Lessee each warrant to each other that it will take no action that will
unreasonably interfere, threaten or frustrate the other's purposes or business activities. Lessor
and Lessee agree to keep the other informed and to coordinate with the other any of its
activities that may have such effect on the other.

20.  LEASED EQUIPMENT,

Lessee shall supply, at its sole cost and expense, sufficient personnel to operate and
maintain the Leased Equipment. Such personnel shall, at all times, be under the supervision
of Lessee but subject to control of Lessor. Said personnel shall insure that the Leased
Equipment shall, at all times, meet the technical operating requirements of the Rules of the
FCC. Such operations and maintenance activities shall be undertaken at such times as are
consistent with the operating requirements of Lessee's business.

21.  STARTDATE.
For purposes of this Agreement, the Start Date shall be that date indicated in writing
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by Lessee to Lussor that coramercial broadeasting by Lessee has commenced,

22.  MAIEKIAL DOCUMENTS.
Lessor vl roake available o Lessee far inspection all of the material documents and

contracts to which Lessoris a party which in any way affect the Channels.
3. SPECL4L CONDITIONS.

Notwithsranding any other provisions of this contract, Lessee agrees to provide such
support to Lessor as is reasonably necessary {0 assist Lessor in providing a minimum af
twenty-one (2 ) hours per channel per week of qualificd educational programming on the
Channels as neczssary to meet the requirements of the FCC with respect to its ITFS licensc.
2. NON-DI[SCLQSURE.

Lessor agrees not 1o disclose the contents of this agrecment to third pattics except (0
the extent required in connestion with an FCC application or nccessary tfor Lessar to fuifill
its public record requirement. |
25.  BOARD ARPROVAL. |

This Aﬁ,rccmcnt is entered inta subject to the approval of the Lessor’s governing
board. The officials of the Lassor will use their best efforts to obtain prompt approval by
the board and wAll notify the Lesses as s00n as approval has been received. The Lessce has
the right to withdraw this offer by seading written notice to the Lassor, if a delay in
obtajning board:approval jeopardizes lts ability to submit an ITFS license applicadon o the
FCC during the first available filing window, or its ability to develop the wireless cable
system. ;

IN WITNESS WHEREQF, th2e parties hecelo have cxecuted this Agreemeat on the date first

above wrillen, -

L

LESSOR: : LESSEE:
SWEENY INDEPENDENT WIRELESS ONE, INC.
SCHOOL DISTRICT

BYJ%&M B
F Martindale; Asst. Supt.

ITS:

11Cun3s

ITS: ﬁ‘fh 21/

CWPDOCSNICORPITF SVTFSLAE.STD
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EXHIBIT C

Statement of Purpose and Qbjective

The Applicant will use the instructional television fixed service channels for expanding
its current educational opportunities, as well as for establishing new programs. These channels
will permit it to offer for-credit educational courses to its enrolled students as well as students
attending other educational institutions in the area.

The Applicant’s goals for its regional education will be especially benefited by the use of
these channels, permitting expansion of the critical area of secondary education. Through its
partnership with Wireless One, Inc., it will use ITFS frequencies to increase educational
opportunities it currently offers.

Staff development and continuing in-service training can be enhanced by the use of these
channels, permitting area-wide opportunities in these very crucial areas. These channels will also
be especially valuable in supplementing classroom instruction for tutorial purposes and will
allow the Applicant to be able to expand its classroom course selection.

The Applicant plans to utilize this telecommunications network to offer its students, and
the surrounding community, a diverse selection of formal and non-formal educational

programming,.
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EXHIBIT D

Justification for Number of Channels Requested

The Applicant intends to transmit educational programming for several levels of
education to a growing number of receiving sites. In addition, it intends to expand its adult and
community educational programming to encompass a broader section of the area population.

Once royalty income justifies expansion, the Applicant intends to develop a video facility
for providing classroom courses to its member schools and significant supplemental educational
materials, with special emphasis on tutorial materials for assisting students who may require
additional instruction. In addition, Applicant intends to provide distance learning opportunities
to Homebound Students.

The Applicant needs to lease excess time on these channels to provide the financial
support for ‘the educational effort. With the growing population and increased interest in
educational programming, the Applicant anticipates growing demands on these channels for
course offerings and feels that it must have the use of four (4) channels.
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CONSENT AGREEMENT
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GARDNER, CARTUN RUUULLAY

Mr. Wiiilam F. Caton

Acting Jacretary

Feceral Communl«ﬂon- Cammlwon
1919 M, Street, N.W., Room 222
wasnington, D.C. 20554

Ae: Apgilcation of Sweeny Incepsndent School Distriet for Instruotional Television
Fixed Sotvics Station in Fraepor, Texas

Deur Mr. Caton:

Wharton County Junior Coliegs is the Licensse of WLX-887, the B group channals
in Wharton, Texea. Yye do not object o A Sweany Independent Sohool District,
appiication for new ITFS faciiities and the patential thectetical interfsrence thel may uxist
betwasn oo-channal servics areas. Wharien County Junicr College Dellevas mat the
atations can be opersted n a ceerdinated manaer 80 as not 10 cavee any mivtual
Intarference. Thersfore, we have nu obiection 10 the Sweany Independant Sanooi District,
Fraeport, Texas station opgretion.

© if objectionabis iavels of interterance are sxperisncad when the stations begoma
operational, Sweeny Independent Soheal District has commitied Ra full cooperation to
1oduce interiorence tu the axdent that I ks technically fossibie at reasonable oost. We slne
will cooperata in tha sontrol of real mutual interfesence.

Date: ’0”7" ?r
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