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May 9, 2006 
                                                                                                                                                                                    
Ms. Marlene H. Dortch 
Secretary  
Federal Communications Commission  
445 12th Street, SW 
Washington, DC 20554 
 

Re: WC Docket No. 04-6, Ex Parte Communication Concerning ASAP Paging, 
Inc., Petition for Preemption 

Dear Ms. Dortch: 

 CenturyTel of San Marcos, Inc. submits the attached order of the Texas Court of 
Appeals rendered May 5, 2006 for the Commission’s consideration in this proceeding.  In the 
May 5, 2006 order, the Texas Court of Appeals affirmed the decision of the Texas District Court 
to affirm the order of the Texas Public Utility Commission, which is the subject of the above-
captioned petition for preemption. 

 Please contact the undersigned with any questions you may have regarding this 
matter. 

Very truly yours, 
 
/s/ 
 
Karen Brinkmann 
Jeffrey A. Marks 
 
Counsel for CenturyTel of San Marcos, Inc.
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MAY ·.8 2006

TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN

JUDGMENT RENDERED MAY 5, 2006

NO. 03-05-00172-CV

ASAP Paging, Inc., Appellant

v.

Public Utility Commission of Texas and CenturyTel of San Marcos, Inc., Appellees

APPEAL FROM 261ST DISTRICT COURT OF TRAVIS COUNTY
BEFORE CIllEF JUSTICE LAW, JUSTICES PEMBERTON AND WALDROP

AFFIRMED - OPINION BY JUSTICE PEMBERTON

THIS CAUSE came on to be heard on the record of the court below, and the same being

considered, because it is the opinion of this Court that there was no error in the trial court's

judgment: IT IS THEREFORE considered, adjudged and ordered that the judgment of the trial

-court is in all things affirmed. It is FURTHER ordered that the appellant pay all costs relating

to this appeal, both in this Court and the court below; and that this decision be certified below for

observance.



MAY jl8 2006

TEXAS COURT'OF APPEALS,THIRDDISTRICT, AT AUSTIN .

NO.03-05-00172-CV

ASAP Paging Inc., Appellant

y.

Public Utility Commission of Texas and CenturyTel orSan Marcos, Inc., Appellees

FROM THE DISTRICT COURT OF TRAVIS COUNTY, 261ST JUDICIAL DISTRICT
NO. GN304831, HONORABLE LORA J. LIVINGSTON, JUDGE PRESIDING

OPINION

ASAP Paging, Inc. (ASAP) is a CommercialMobileRadio Service (CMRS)provider

that also provides wireline connections for Internet Service Providers (ISPs). ASAP alleges that

CenturyTel ofSan Marcos, Inc. (CenturyTel) charged CenturyTel's customers a long-distance toll·

for calls to ASAP's paging and ISP customers in violation offederal and state telecommunications

law. According to ASAP, these calls should be rated astoll-free local calls under Extended Local

Calling Service (ELCS), and, if they are not ,so rated, the toll charge will deter CenturyTel's.

customers from calling ASAP's customers. In response, CenturyTel contends that it is entitled to

charge a toll because the calls do not qualify for ELCS and are properly rated as long-distance. The

Public Utilities Commission (PUC) found that calls from CenturyTel's customers in San Marcos to



ASArs paging and ISP customers were.prOperly charged long-distance toll. The district court

rendered judgment aflinning the PUC's order. We will affinn the judgment of the district court.

BACKGROUND

The regulatory framework

To understand the context of the present dispute, we begin by surveying the

framework offederal and state telecommunications regulation within which this dispute arose.

Federal authority

The TelecommunicationsAct of1996 (the ''Telecommunications Act'') amended the

Federal Communications Act of 1934 and, in doing so, fundamentally altered the nature of

telecommunications. See Pub. L. No. 104-104, 110 Stat. 56 (codified in scattered sections of15 and

47 U.S.C.). Historically, regulation ofthis industry was premised on the belief that servicecoUId

be provided at the lowest cost to the maximum numberofconsumers through a regulated monopoly

network. Over many decades, state and federal agencies regulated the prices and practices ofthese

monopolies and protected them against competitive entry. The Telecommunications Act adopts

precisely the opposite approach. Rather than shielding telephone companies from competition; this

Act requires telephone companies to open their networks to competition.! The legislation was'

enacted in an effort to ''promote competition and reduce regulation in order to secure lower prices

and higher quality services for American telecommunication consumers and encourage the rapid

1 See In re Implementation ofthe Local Competition Provisiotis in the Telecomms. Actof
1996, 11 FCC Red 15499,15505 (1996), affd inpart and vacated in part sub nom., Competitive
Telecomms. Ass'n v. FCC, 117.F.3d 1068 (8th Cir. 1997) (Local Competition Order).
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deploymentofnew telecommunicationS teclmologies." Telecommunications Act pmbl, 11(}Stat.

at56~ -The-TeleootinnunicationsActgrants-theFederalCommunicationsCommission(FCC)plei1ary

':i jurisdiction-overtelephone- numbering issues and gives the FCC ,the'authority to delegate·to;state

," ,commissions,or certainother entities all or anyportionofits jurisdiction. See.47 U.S.C.A. § 251(e)

(West 200I)? ,

.t.

Rate centers
:', ... :"

Telephone numbers are assigned on a nondiscriminatorybasis under the FCCbythe

North American Numbering Plan Administrator (NANPA). 47 C.F.R. § 52.13(a), (d) (2005).3

NANPA issues telephone numbers in blocks of 10,000, and each telephone number has ten digits,
, '

appearing generically as: NPA-NXX-XXXX. The first three digits (NPA) represent the area code;

the second three digits (NXX) identiry the particular carrier and switch to which the call is,routed;

and the last four digits (XXXX) identify the customer served by the switch. See id,,§§ 52.7(a),{c).

1 Section25I(e) provideS:

.':

..~~ '.

~.i~ ,'. •

The Commission 'shall create or designate oile or' more impartial entities to
administertelecommuni~ations numbering~d to make suchnumbers available,.
on an equitable basis.. The Commission shall have exclusive jurisdiction over
thoseportions(jfth~ NorthAm~~CUlNumberirigPlapthatpertaint.o the United

" ,

States. Nothing in thisparagraph shall preclude the Commission from delegating
to State .<;9mmissionsor other entities all or any portion ofsuch jurisdiction.

47U.S.C.A. § 251(e) (West200l).,
, ' . :":

3 <·'Telecommunications service" is defined as the offering oftelecommunications for a fee
directly to thepublic, or to such classes ofusers as to be effectively available directly to the public,
regardless ofthe facilities used. ,47 C.F.R. § 52.5(h)(2005).·

3



" The switch isa device,that channels incoming data from any ofmultiple inputports

toAhe specific output.port that will takethe data toward its intended destination. Intheitraditiorial

circuit;,.switched telephonenetwor~ OIieormoI~ switches;3reused to:set upa;temporaIyconnection

or citcl.iit for an exchange between ,two or momparties.

The NXX digits carry special importance to this case because they signify the

applicable "rate center" for each telephone number.. Rate centers are associated with the switches

serving the calling arid'called parties to determine whether a call is local or toll and to cotilpute the

air mile distance for rating the toll call. Calls placed from one rate centerto another center not on

the local list for the caller's rate center generallyare considered toll calls. Thus, most carrierbilling

systems rely on NPA-NXX code information for rating calls., In re Numbering Resource

Optimization, 14 FCC Red 10322, 10370(1999) (FCC NRO) (internal citations omitted).
'. : ..'

To provide sufficient telephone numbers for their customers, telephone companies

need to acquire a rate center, depending on whether they are wireless" or wireline providers.

Wireline services are fixed to a specific location, and a subscriber's telephone number is limited to

use within the rate centerwithin which it is assigned. 'Wireless services, on the ,otherhand, are not

fixed to a specific location because they are mobile. Thus, while the wireless subscriber's number

is associated with a specific geographicrate'cetttet;thewireless service;IS notlimited louse within
; I ~.

that rate center. For~lihe'serVices~ "[NXXslalloeatedto awireliJie Service Provider are to be
i :.; ~ .~ .. .: +. ~

utilized to provide service to acustomer'sprennse;physicallylocatedin thesame rate c¢nter that the
, "

[NXXs] are assigned." '" But wireless service providers "offer larger calIfug"ateas and thus'require

~. ~ .(

4 Wireless camers include cellUlar and,paging camers. '



feWeT'NXX codes for the wireless service, [so] they often must request as many NXX codes' as are

required to.:perinit'wireless customerS to be called,by wueline:customers on a IOcal:basis.'" Id.

"inlercom;ection
;,.!.... ';. :. ~,', .'..

Afterthe implementationoftheTelecommunicationsAct, incumbent localexchange

carriers (ILECs) struggled with the onset of competitive local exchange carriers (CLECs) and'

coinmercial mobile radio service (CMRS) providers.S To make it easier for new companies to enter'
.. , .

. , . S The teon "l~cal exchange carrier"meansapy person that is engaged in the provision of
telephone exchange:service Or exchange i:lCcess. Such tenn does not include aperson insofar assuch .
person is engaged in the provision ofa commercial mobile service" see 41 U.S.C.A.§ 332(c) (West·
2001), except to the extent that the FCC finds that such service should be included, in,the definition·
ofsuch term.. Id. § 153(26). . .

. Under traditional regulatory structures for telephone service, one t~leco~~cations
companywould hold the exclusive right to provide customers within specific geo~apJ,rlc regions of
the state with basic local, telephone service., Many of, thesecompanles still provide
telecommunications service in Texas and are now referred to in the industry as ','incumbent local
exchangec~ers" or"ILECs." See Tf!XasBldg. Owners &ManC!gers.,Ass'n,v. Public Util. Comm:.", .
110S.W.3d524, 527 8iri.l (Tex. App.-Austin2003;pet. denied): futheteleconiimi~cations'Act,

.Congresli created"coPJ,petitive IQcal exchang~ cazPer8, or CLECs, defined therights~~obligations
ofthe~e new carriers and ofthe ILECs,.andeliminated barriers to competitive'~trYfuto ~ts.
See id., at 528.. CLECs~ are pmtted to chQQse't~ provide,~ervices to custome~ in one oftwo Wa}-$.
1.f/... CLECs can choose to buythe services ofotherproviders at wholesale rates and then resell them
a~ ~Uo~d~user c~stoll1~rs,.o~ they can.acquire an4 ~ta11~~ir owneq~pment ,~oas to limit or
eliminate 'reliance ,on the networks ofotherproviders. ld. ILECs and CLECs may be referred ~o
c6i1ectivelyas "LECs." ..

'~obileservice"means aradiocommUiricationservicecarriedonbetween'mobilestations
or;receivenand land stations, and by mobile 'stations (}()mm~cating,amQng themsel~es;and
includes(A)bothone~wayand tWo..waYradlo communicationservic~, {E}amQbH~~ervice w.hich .
provides a'regularly interacting groupJ:)fbase~.niobile.,portable, ~d,' associated~nuol and,rell,ly .
stations (whether licensed on an individualt cooperative, or multiple basis) for private one-way or
two~waylandmobi1e radiocottnnunicationsby eligibleusers overdesignated areasofoperation, and
(C),any service- for which a license is;required ina personal comniunicatians:Service established'
pursuant to the proceeding entitled:"Ameridment to the Commission's Rules to EstabIishNew
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theteleeomitnmications .market, the TelecommUnications Act reqwres ILEes to:. provide

interoonnectiont.at"theirpre--ex:isting networlQ; to' any.requesting relecommwrications:carrier atany;

technically feasiblepoint.7 See 47 U.S.C.A. §251(c)(2) (West 2001). This interconnection·must

be at least equal in quality to that provided by the ILEC to itself or its affiliates, and must be

provided on rates, terms, and conditions that are just, reasonable, and nondisc$ninatory.' Id.

Two baSic types ofinterconnection exist. Type.l service'involves interconnection
",1

to a telephone company end office similar to that provided to a private branch exchange (paX);,

Under Type 1interconnection, the telephone company owns the switch serving the CMRSnetwork
~ . .'

and,'therefore~pertorms'theoriginationandtermii1ation ofboth incoming and outgoing calls. 'Uiider
. , ..

• ',>' .......

.Type2, the cMR:.S providerowns the switch, enabling it to originate outgoing calls and totemiliJate

in~oming calls. See generally Cellular Interconnection Pr~eeding, 4 FCC Rcd·2369, 2372 & rio

16 (1989). ASAP useson1y'rype 21nteteonIiections.8 .

"'.'" ..

Personal CommUnications servIces." 47 U.S.C.A. § 153(26)..

Accenting to. the . FCC, CMRS, providers, .such" .as ,paging catrietS, offer
''teleconimllnications'' as defined'inthe Telecolnnittirlcatlons Act~ 'See lrite TSR Wireless,LLC v.
US West Comms., Inc., IS'!"CC Red 11166,11168(2000):; ste dl~d47 U:'~:C.§ lS3(4.3")~·. '.' " '.

" "Interconnection" refers to the phySical'linking oftwo n~twQtkS forthemutiiaI exchange
oftraffic. . ': . "..

7 There'are aminimwn set offive ''tecbnicallyfeasible''points atwhich ILECsmustprovide .
intertonnection: (l)the lineside ofa iocalswitch;(fon~xample,at themain distributioii'frame); (2)
the'truDk.sitfe·{)faJocalswitch;·(3)thetrtmkinteroonnectionpciintsfor-atandemswiteh;.(4}central
office cross-cmmectpoints; and (S}out~f·bandsigna.l:itigfa£ilities;suchas signalingtranSferpO~'
necessary to exchangetraffic and access call-relateddatabases;'. '. . i . ,; j~'

.: -:", .' :. -', \ . - : _.~ ; G-,-; .

, .. ,8 More particularly, ASAP USes Type 2A interconn~tions; Type2A iriterconnections;gi~.
tIre~CMRS carrier the ability to connect to the Public SwitchedNetwork in the saxne,manner~ a;nY
wireline carrier. The interconnections,· which may be either sQlely to access.-tandems, or to: a
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" " "In addition tG'prOvidingintercontiection,an,ILEC must also provide diaImgparity.

&e:47 U:S.C;A l153(l5}(West2001).'Dialing parity,enables a',customer ora new LEe to~diaI '

"·others'with tire convenience'arrinCrinlbentprovides;'regardless 'ofwhich carrier the:CUStomerhliS

'~chosen;aSthe local setvicepmvider. See 47 C:FR §'51 ~2(YJ;: Under this requirement; an:ILEC will

a11ow:customers:within alOcalca.lli.Dg'area,to dialthe,~ame'Il\imber ofdi~ts (seven orten) to make'

~:aJocal phone call, regardless ofthe cUstomer's service provider,. Id. The FCC has concludedthat

;;~lhiS:requirement:inust apply to intrastate, local ~d t611 services. ,See In re Implementation ofthe" 

:Local Competition Provisions o/the Telecomms. Act of1996,11 FCC Red 19392, 19400, 19406

(1996) (SecondReport & Order). ,

For CMRS,providers~ in order for the,provider's customers to be paged or called,

, thesecalls would travelover-'and eventuallytenninate'at-"ILEC netwo~k:s. Dueto the dependency

,on these pr(}-existing networks, the FCC has established special guidelines: ILECs:are obligated,

'pursuant to section 251(b)(5) oithe Telecommunications Act and the corresponding pricing,

'combiIiation oftandems and other central ~ffices, are 1me trunk-side connections usingtiunk-side
signaling protocols~ See In re Equal Access & Interconnection Obligations Pertaining to
Commercial Mobile Radio Servs;,:9 FCC Red 5408;,5452 (1994). '

"":;',' ,!t,'rhe" FCC \h~~,d~<mIlined" that :,})aging terminals;, P<morm a termin~png; :functi9n~'

,"Termination" is defined~ ''the.switching or local telecommunications traffic at the terminating
c.arrier's end ofije~':switcll, orequiv~ent facjlity"and delivery ofsuch, traffic to theca11edparty's
.premises.',' 47 CFR § 5~~701(d)~ Apa~ terminal performs a ''tennination''function·'becauseit
Jeceives calls thatotigina.~eonthe.LEC's network ,and tI:ansmits the calls from its terminal,to the
pager oftheca11ed party. TSR Wireless, 15 FCC Red at 1l178-7~. This, function isanalogous to
;~what an end office switch does when it transmits a call to the telephone ofthe ,called party. [d. at 
,11179. To perform this function, the terminal first directs the page ,to anappropriatetraiJ.smitt~ in,
-the paging network, and then that transmitter delivers the page to the recipient's paging unit, Id~

. Thetet.OtinhIandthenetwork thlis'PeIfo:rmrouting orSWitchmg;and termination. Id~' Thus, apaging
···~enhinalis often; considered 'the equivalent 'of a switch'for the purpose ofidentifymg theix>fufof
termination ofapaglng call. Id.· '.
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.~.. ~ ..

stancliu"d,s:.ofsection,252(d)(2),. to enter into reciprocal compensation.arrangements with CMRS

. providers, ·includin~paging, providers, for the transport and termination of traffic op each other's

n~twOl:ks.See.;rSRJ¥ir,eJeu.., 15 FCC Red at 11168,"69,.11183.Becau~ many CMRS provid~

. Qffer telephone, exchange service and exchange access, the ll.ECs therefore must· make.·

interconnection available~tQ.th~eCMRSproviders in confonnity,wjth sections 251(~) and 252. .&!e

tel.' at 1l1S.~.

Reciprocal compensation

The Telecommunications Act requires mterconnecting LECs to establish reciprocal

.. compensation arrangements for the transport and termination oftelecommunications. 47 U.S.C~A.

§ 251(b)(5) (West 2001). A reciprocal compensation arrangement is one in which a carrierreceives

compensation from ~other carrier for the transport and termination oftelecommunications traffic

on the first: carrier's network facilities. See 47 C.F.R. § 51.701(e). This is also referred to. as

"transiting traffic": traffic that originates from a carrier other than the interconnecting LEe but

nonetheles~ is carriedo:vertheLEGnetwork to the paging cartier's network. TSR Wireless, 15 FCC

Red at 11177 n.70; seeLocal Competition Grder; 11 PeeRed at 16016-17.· In additioDrthc'pagihg

carrierwouldbefespC)liSible·forpaying charges for'facilities ordered froiD the LEC td cornicetpoints
.. '

.onthepagiiig camer'SSlde ofthe'pointofinterconnection,10 such as facilities ordered'to connect the .

paging tenninahvith'its anteniuis: 'ISH Wifeless, 15 FCC Red at 11177 n 70.

_ U~ ..''Pouii of:interc~~ectiQn"isthepointbetw~~ the local exchange carrier an4,a-.wirel~
.serviceprovid~ that~tablishes the points for testingand the technical interface. Italso estaqlisl;tes
where each carrier'has responsibility for the call. .



·,.:.;", " The FCC has,concluded 'that LEes ·arenot .reqWre<Lto offer wide-area calling or

,.,similar seMcesatall;nor;are:theyrequired.to:offerthese ser:Vi~'withoutcharge. Id~.atJl183-84.

'. ,.'Thus; ,the ,FCC has deterririned1hat.i~rules do not precludeIi:.E€s:fronichargfug CMR:S;'providers

for.offeringwide...areacalling.orsiirtilarservices..[d~·Instead"theFCCconcerns·itselfoDly,withhow

.~:.:carriersi must compensate' each: other ';for,. the transport'and terinination' ,of calls!~ ,See 47 .CFR .

,;: ,:: §:5.1.703(b);-see generally TSR' Wireless,;15 FCC Red at 14;L7.i7b18~;l1181; 11184--85.,. '

Telephone service -is· organized into multiple local access .and, transport.areas.

(LATAs),13 which often cross state ~boundaries. "futraLATA",'calls originate and terminate within

11 Access charges existed in the prior regulatory 'regime,but Congress decided to continue
.. enforcing these charges for' local· t:(affic.See 47 U.S.C:A: §:25t(g) (West. 2001); , The
Telecommunications Act stated that an LEC:

shall provide exchange access, information access, and exchange services for
.such access to intyrexcnange· carriers: and infomiation{seMce ·providers. in .
accordance with the same equal access and nondiscriminatorylnt~nnection .
restrictions and obligations (including receiptofcompensation) that apply: to
such carrier on the date immediately preceding the date ofenactment of the
TeleCommunications Act . . . under any court order, consent' decree", or
regulation, order, or policy of the Commission, until such restrictio~s ~d

obligations are explicitly superseded by regulations prescribed by the.
Commission.after such~date ofemlctment.

Id.

12 It 40es not address the charges that carriers mayimpose'uponctheir end users:

13. The term "local access and transport area" or ·'LATA·~.meansa contiguous geographic
area: .

(A) established before the date ofenactment ofthe Telecommunications A~t .
of1996 by a Bell operatirig company suchthat:no exchange area includes·
points withiIi ·more··than 1 metropolitan 'statistical area, consolidated

9



asingleLATAwhereas "interLATA"calls croSs LATAboundarit~s. Althoughintr~TA callsmay

These categories_ :~d'~ their ;app~ablerates are· left 'to the:discretion,:oCtIle ·state public utility

. commissio~}~.ThepmposeofestablismngtheLATAs was'onlyt(Ydelineatethe areas withinwhich

the fortnerBeUcompanies wouldbepetmitted toprovidetelecommunications services (intraLATA

services);..itwaS ~'not todistiriguishthe area'inwhich'8 telephone:call[would}be 'local' from that

in which it becomes a 'toll' ot longdiStimce call.".iUnifedStates v. Western Elec. Co., ~69F. Supp;

990; 995 (D.c. Cire. 1983).

.To avoid access charges, it is; possible to. assign customers '~irtual NXXs," or

"VNXXs," so that a call termination is identified not by its physical location but by a lOcation ofthe
. .

customet'schoice: See. Global NLWS, Inc. v. Verizon NewEnglan4mc., 327 F. Supp. 2d290; 295

(D. Ver. 2004). The customer thus does not pay toll charges if the yNXX is the same as the NXX

of the call. t~tion,: arid the call would .not be~ subj~tttl a~cess charges fot purposes of .
. ~..~.:.;,

intercarrier.~omwnsation~ 1d~:f:~sentially, VNXX service convertS what would otherwise be toll
'. ;. .:.,.

calls into looalcalls~!' [d.,
':..\ :r;.-. ': .\

.. '

metr~politan statistical area, orSta~ exceptas~p~slypermitted under
the AT&T Consent Decree; or

(B) establishecI or modified by' ~ Bell operating company after such date of
"enactm.ent and,approve<! bytheConunissi()n~ '.

, 47;U:S~G;A. § 153(25) (West 20(1).

14 See SBC CommunicatiollS, Inc. v. Federal Communications·Comm 'n, 154F.3d226, 231
n.3 (5th Cn:'~199&);' Implementatio,; oft~,Non.,.:Accounti6gS.a/e~ards o/SectiollS 271 and2720/
the Communicatio.ns Act of1934~.asamende.d~.(jl::Fed.Reg.39~397;:39;398.;.99(July 29, 1996); .
Stuart Mmor B.enJamin, et al., Communications;Law &Po#cy 67~-79 (2001).
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. Access charges are usually determiDed by thelooation·ofthe callers. but·CMRS

I::ustomersaremobile and maytravel between locations during a single calt Implementation·ofthe

Lgcal CompetitionProvlsionsin the Telecomms. Act of1996 (partlI), 61 Fed. Reg. 45476~ 45579

.(Aug{2-9; '1996) -(Implementation; PCirtIl).· The"FCC >has proVided: some guidance.for service

, proViders-in:det~ng.whetherthe\ca11 should be local or toll Id. It is not,n~~essary fot

., incUmbentLECsandCMRS providerstoascertaingeogntphiclocationswhendeternpnmgthe rating

forIanyparticularcall at themomenUhecall is connected: Id.''Fdr administrative coliveDience~ t,Ii¢

locatiOn ofthe initial cell site when a call begins shall be used as the' detenninantofthe geographic

location ofthe mobile customer." Id. As an alternative, !LECs' an&CMRs providers may.use the

point of inter,?onnection between· the' two camers at the beginning·of the· call to deteimine .the

location of the mobile caller or called party. Id. Ultimately, ·CMRS. providers and LEes, both··

incumbent and competitive~ will receive reciprocal compensation for terminating certaintraffic that

originates on the networks ofother carriers, andwill pay such compensation for certaintraflic that

they transmit and terminate to other camers. Id.

ISP-bound traffic

.•i·.' Theintemetis an internationalnetwork ofintercoimected computers enablingpeople

.to 'communicate with oneailother and to access infonnation from around the world~. See In re

Implementati~n ofthe LocatCompetition Provisions in the Telecomms~ Act of1996, 14 FCC Red

: . 36~9, 3690.(1999) (Initial Order).. The internet functions by.spli.tting up infomiationinto··..small·

ehunks;or 'paQkets' that are individually routed ... to their destiIiation.'.' In re Federal~StateJiJint,

.. Bd. 'C?n, Univ.ersal Serv. , 13 FeE:: Red 11501,1.1531-32 (1998); With packet-switcmng/'even two. .
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packets .ftomtliesame message maytravefovet different physical}>aths thrOugh the network" .

eDabI:iilgusers··to mvoke multipleintemet .services simultaneoUsly and "to accesS·informationwith·

no':kriowledge ofthe.pbysicaf.location ofthe: sei'Vicewherethe, information resides.~\ .ld;· ..

.." . AnIntemet Service.Provider (ISP):iS an:entity·thatprovidesits,customers the ability .. :

to 'obtain oDlineinfonilation through.thc-intenlet.· See-InihalOrder, 14'.FCCRcd atJ690~·: ISPs

'pUlthase analog and digitallineSfromJ::.EC:s~t0·«>rinect ~o theirdial·up Sllbscribers. ld~· Illa':typical .' -.

\

local calling area. ld. The ISP; in turn, combines "computer processilig; information' .storage,

· protocol conversion, androutiilg with traIismissionto enable users to access Internetcontentand

services."·1d.. (quoting1nre !Jederal:.State Joint.Bd;.onUmVersal Serv;, 13 FCC Red at 11531).

Underthis.airangement, the·endUs~.lgenerallypays the'LEe a flat monthlyfee for use ofthe local

exchange network.and generally pays. the i[SP a flat; monthlyfee for.internet access~ Id) The ISp·

typically purchaSes business lines.:from·an:LEC; fOf-which it pays.a flat monthly fee··that allows

· unlimited incoming calls. ld. !-.•

State authority

The Public Utility RegulatoFy'Act(PURA) governs telecommunications reguiation

in Texas~ See Tex. UtiL Code Ann. §-§ 5·1;001;.65.252 (West 1998. &Supp. 2005).

Historically, in rural areas .and' small toWns in Texas, calls. within·a small area were

· considered local,. butcalJ$ to adjoining towns were treated as tolltalls. In the ruraiareas~calletS

werechaiged a toll when theyca1iedgeographicallynearbypho~e nUmbers.. In.1993,the legislature

c~ated: the, Expanded Toll-Free'Local=.Canmg Areas' (ELCS),authorizing the PlJC.to expand "a

12



,, ti>l1:.Me}localcaIiliig area into an excharigethat is not in a metropolitan exchange but is in: alocal

calling area that IS contiguous· to a.,metropolitan exchange that the [PUC] determitieshas" a

,-thbiriilttrltYofulterestWith the exchange.": Tex., Util. Code Ann~ § 55.042(West 1998); see

:tener&llyid. §§: S5~04i".048. In pamcular;.rnraHelephone customers'may petition the PUC for

6xp3rujfoii,ofa toll-free. local ~alling:~ea bydemonstratirig that theyhave' it "communityofltttetest" ,
, ..

,:-WIth tbetequestt:Xl exchange area.15' IIi: § 55~042. 'Telephonesubscribers ofanlLEC exchange'that

1);gerves:not more than lO~OOOaccesStmes may petition the PUC for expansion'ofthe cOfupany"s

,toll·free local 'calling,areaif:

(1) the petitioning exchange's central switching office is located within 22 miles,
using vertical and'horizontal geographic coordinates, of the central switching
ofliceofthe exchange requested for expanded local calling service; or

(2) the petitioning' exchange's central office is not more than 50 inilesfrom the
central'office ofthe exchange requested for expanded local calling service and

"the exchanges share a conlinunity ofinterest. .

Id. § ,55.045. The PUC may decline the petition for a variety ofreasons. Id. § 55.044.
. ), ". ~ . .

Ifthe PUC appro~es an ELCS,customers will not be charged' a toll when they call

Within the ELCS. Theoretically, the ILEC would lose money by routing these calls beyond their
)

'i;njtjal'local~c~g scop,ewithout~eiving the applicable toll ,charges. To compensate for this, the
.. '.~. ~. ::" '.: ~ . .

ILEC may impose, a monthly fee agairisteach individual, and business· customer in the petitioning

" .~

':'h ,{S :Thestatute,orlginalLYvmtten in:I993~refers to ILEes. Becauseoftelep~one deregulation
3lld th~:emefg~ce()fCLECs; CLECs'may,al.so::obtain,ELCS service for theIr c~tomers. ,See'16 ,
Tex. Admin. COde § 26272(d)(4)(A)(ii) (2005). ' "
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~~~\1aD.ge., ld. ,§.55.04~(b). The ILECmay also impQsea monthlY fee against each ofits custQ~ers
._ " -', i ." . . ; . '. '.. . . .

inJJ.W·sta~t:·ld.. § S;5.P4~(c).,

... ';. '.. ',' ,', lp. 1995, thePUQ establishe9an~LCS beWeen!berate<:~tq ofKyle,Fentre~, ,aIld
• .~' \ . ~ . ~.. '.:' .. ' . ,,- :". -. -" ~.. ~ ,.... .".. .' ,",' ~. - ",' l:' . -'

L9ckp~.;~d,that ~f ~an M~cos. Accpr~g1y,.,calls,made,~t.w~ t~!q>hone ..cusk>~~· or

bpsi~~s~ wi~th¢$~ cities do not haveto pay at911c~ge, butthey dOh,ave,t~ Va)'aIIlQllthly fee
.". .' :-.,-.. . -' ." . '. '. . . ",.

to.th~U-P<::;.,1;'hi~ELCSdoes notincl~d~.At\~. ~CS seryice in. th~t areaisw;ovjdedbymeaIl$
. . .:-. ..'.' ".. . , .. ' ' .... : ", .' . :.' . . .:: , .~ . . '. . , . ':., . ..... . .

ofdir~t end~tO:"end.office trunks between th~S~ M~.s.,and,the.Kyle,.Feri~ss, ~d LOckllan
.:: '"....... " . '. : ., • I .: ~'.. • '. . • ' ..... ," ' • ••••• ' • ."

exchanges;

Thedisput~

. . ASAP,Paging,Inc. (ASAP) is aeMRs thatp~vides pagmgserviceSto-its customm.
• ', • • • • . • '. • • I • " • ~.

It also p~()v~d~ intemc:rt~bound services toISPs. ASAP bought and obtaineg three blocks ofNXXs .

'associated With theEteS co~unitiesofI<YI~~.Fmtr~sandrpckhart.16 It~igned'~p,proximately

thirty numbers in the Lockhart blockto Its pagingcustomers17 but did not assign anyofthe Kyle and

Fentress blocks to paging customers, iristead assig;ung thos'e numbers only to ISPs.Over 99% of

f(t Specifically, ASAP-'boughtandthethlssignoo·''the512/580-block to -Kyle;:the 5~12l265
block to Fentress, and the 512/384 block to LocklWt; ASAP has obtained other blocks ofnumbers .
for use mits-paging busiIiess~ .Those blocks ale not at issue in this:case. , .

17 Before obtaining the three blocks ofNXXs, ASAP established an area-wide callingplan
,("reversetoiI 'billing arrangement") with Southwestern Bell Telephone and CenturyTel for its .. \

512/222 NXX. Under this aiTangement, ASAP pays compensation totheseJLECs to.alloVlca11ers
in a wide central Texas area to call ASAP's paging cusJomers without incurring it to~l~__Most of
ASAP;spagmg cU$tOmersuSe this 5121222 blOCk; wbih~ theLoc~ Kyle,andFeil~s!NXxs are
.assigned'predbmtrtaiitl:fto the iSPs~ None-ofAsAP)s ISP'customers uSe numbers fibfftthe 512121.t.
.block. .: ':' , -
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calls to ASAP's Kyle; .Fentress, and' Lockart NXXs are directed to ASAP's ISP cust()mers,.allof

whom are 10caieddn·AustiIk: .. '", ..

_ .. ,)' i, .-:;:ASAPds::dnterebnnected with -twoAlistin' LATA access' tandems ()wnoo by .

..",SouthwestemBeltmelephone..(S:WBl')~~(GIeenwood:ahd Homestead).19. Its switch is.located ,in

downtoWn Austinand'seivices..allofits,Aus.tin-l,,AjTAFoperations. :ASAP does not have a switch,
. ,

,end'office;nor,apomtofinterconnectionineither.KYl~;;]f:entress OfLockh~t, Foritspaging seMce; .

",'an LEGean,choose, thepathby whichto trailsport.the~:calHoASAP's.Austinswitch.,·Upon,reeeipt~' ,

. ~ ASAP transmits the',call,to: itS'pagingterminal,- also 19Catedin Austin. The terminal then 'transmits·

the call, via the internet, to a satellite service in Chicago;lllinois, which then sends awireless signal

to paging tennirialsraccording to the paging.' customer's fee plan,with; ASAP. ~p calls are

.....

;:-"

.~ .'.

transmitted:to ASAP~s. switch in Austin,over landline·intereonnection trunks between SWBT and

.ASAP;. :WhenASAP's' switch receives the call, ASAP routes the call over wirelineconnections: to

the ISP"iwho:is:either located at 'ASAP's Austin: switch pl"emises or has"faeilities anhe switch

premises to transport the:callto another site. :ASAP'scontractwith the ISPs requires all call traffic

to tenninate at AS~'s Austin switch.

·CenturyTelisan'n::;EGm Satt'Maroos'and has a pomt ofinterconnection there with

.,$WBT; 'When>a'Centmyrel cuStomer calls an·ASAP'.custotner, CenturyTelroutes the-call from its

-' . . ~.

". ..1~ Tand~:isatel~hqnY'termme~g:''t~~~ec~ in: series.'" A tandem:office perl'QrIDS
;trunk to trunk swi~ching. It is the midpoint ofac~ b~tween two other offices.. A tand~nl ()ffice
,~d1ffers from an end:office. TruDkS to an end office are o~y for the benefit ofsubscriber wles which
·~tmnmate-withinthat endo~. 'ThUS; a,tandem switchconD.ects onethmk to another. A tandem
switch is an'irltermediate switchorconnectionbetwooJlanori~ating.telephone callor location and

,the flnaldestination ofthe call.' .
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end· office to. ASAP"s' Austin .tandem over·SWBT's intraLATA toll trunks..Initially, CenturyTel

routed these calls to ASAP's Austin tandem toll-free on a·temporary basis ,pending the:negotiation;:

of agreementsJreg8rding;:.thosecaJls. ,ASAP refused to 'enter into;any toU':freeagreement, and,

consequently,~"CenturyTel began:to·charge its 'own S1l1liM$Os;.tustomers a toll when they calledi, .

ASAP;sNXX. Thisl'equitedcustoIDerstodialthe l+tendigitphO'nenumberiftheywishedtop1ace

acall from Century'fel'sSan'Marcosswitch toASAP~seXcl1ange.'· CenturyTelclaims that it-cannot

route callS:fromits switchtoASAP'sexcnangebyusiilgthe'ELCS~ilbecauseASAP"s SWitch·.·· ':

is in Austjn. According to CenturyTel, only the toll trunks are designed'to carry these caUs-;!o.:

ASAP's Austin. switch. . '. . :~.

To-prevent.CenturyTel from ,imposing tllis,tollcharge on CenturyTel'sSan Marcos .

customei"s,ASAP·.filed a complaint withtbeJ»UC, claiming that'all calls from San Marcos to its·

Lockhart customers are "Jocar' pursuant to the ELCS.. The Administrative·LawJudge· (AU) held'

a hearing and issued aProposal for DeeisioD;(PFD) denyirig reliefto ASAP. ThePUC issued;afinal ~"

20 Cep.turyT~1 ~laiIqs tliat.i~ w~:wtaw~:~a.tS~ Marcos ISPs were using telephone'
numbers assigned to ASAP untilkreceived a call fromSanMarcos Internet complaining that itwas .
eJ!;p¢enc~g pusy call~:,fr9:r~:Lj~ d~ahHPr~P&t9m.ers . .A~Af's,op~~tionsIPana~er ~laiIps ~~th~
iIlvestigated the complaints and realized that San Marcos Internet was using telephonenl,llDbers.
assigned to a paging carrier. During this time, CenturyTel reports that it also had callsrromSwaT.
that "an additional nlimber oftrunks would have to be placed in sendee between the San Marcos "
tandem and the Austin tandem to handle an increased 'flow of traffic." The operati(,)llS manager.
cl~stharCenturyTeldid nothave'the1ippropriate agreements inplace with ASAP-forcatriage of
thatlevel oftraffic",,' , '.. . .:;;, .

~ , '. .: ... :. -.-. ,""
;":

21 According to 'GenturyTel~ ASAP·"could-establish.a pOint of interconnection,with;,.
SouthwestemBell Telephone:QompanyinLockhart~ which;would allow,the calls to,'be'completed·
over ELCS trunks. CenturyTel's trunks used to route Austin calls are toll trunks.
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order, adopting, for the mostpart, theAU's PFD.21 ASAPbrou~t suit in the districtcourt inTravis

. Cbnnty,·which affinned the order. This appeal followed.%! .

: ...~.::.

DISCUSSION

ASAP presents eight issues on appeal. In its first, second, and fourth issues, ASAP
"f"'

, . ',";

confends that the district court erred in affimring the PUC's determination that the calls in qllestion
"..":~ '..::

are toll calls under CenturyTel's tariffs andapplicable.regulations. ASAP urges instead"that calls
... ,.

to its NXXs should be categorized as ELCS local calls and that its Austin switch is not the

termination point of the calls. In its fifth issue, ASAP contends that the district court erred in

affirming that CenturyTel's actions were not anticompetitive in violation of PURA sections
,.;" ,

52.108(3),. 55.003(c), 55.005 and55.006. In its seventh and eighth issues, ASAP argues that the
. t;;

district court erredin affimring the categorization ofASAP.'s ISP services. ASAP urges that its ISP

serviceis "incidental" to its CMRS service and thatit thus does not have to register its ISP service.
. .

'. '
; -::;

" ' .
with the PUC. Finally, in its third and sixth issues, ASAP argues that the district court erred in:

a.f:finiring that CenturyTelwas notinviolationoffederal telecommunications lawregarding the right
, :!' .

to interconnection and the right toJocal dialing parity.:,
.. ~!"' .

.,J, 'z : " :,: " '.'

,
.~ i

" 22 ThePUC disagreed with the AiJ·regardingjurisdictional issues that arenot raised in this
~p~,.. We.will review in detailrelevant·portions.oftheoJder.wheri:we~dressASAP's·ap~Uate
ISSUes.

ri I;n addition to tbisappeal, ASAP has filed a petitionwith·theFCC~whichremains pending
at thIs time.
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Standard:of.review·. .

Because many ofASAP'sissuesconcem factual determinations,inade by·the,PUC
. . . I

.and reviewed by the trial court, we review them under the substantial-evidence standard. See Tex.

Util. Code Ann. § 15.001 (West 1998); Reliant Energy, Inc•.v. PublicUtil. Comm ~n, 153 S.W.3d
'';' ..... : .. ; .....

174,.184 (Tex. App.-Austin2004, no pet.). We presume that the Commission's findings are .
.. ~

. ·supported by substantial evidence, and the contestantb~ the burden ofproving otherwise~ See
.' \. . .

Southwestern Pub. SerVo Co. v. Public UtiL Comm'n, 962 S.W.2d 207,215 (Tex. App.-Austin
. :~

1998, pet. denied). We will reverse and reniand the cause to the agency when substantial rights of

the appellant have been prejudiced by an agency's findings that are not reasonably supported by

substantial evidence considering the reliable evidence in the record as a whole. Tex. Gov't·Code

Ann. § 2001.174(2)(E) (West2000). However, we maynot substitUte ourjudgment for that of the

agency on the weight of the evidence.. Southwestern Pub~ Servo Co., 962 S.W.2d at 215.

"Substantial evidence" does not mean a large orconsiderable amountofevidence but such relevant
. :j

evidence as a reasonable mind might accept as adequate to support a conclusion offact. Pierce V.

Underwood, 487 U.s. 552,564-65 (1988); Lauderdale v. Department ofAgric., 923 S.W.2d 834,

836 (Tex. App.-Austin 1996, no writ). The test is not whether the agency made the correct

conclusion in our view but whether some reasonable basis exists in the record. for the agency's

action. RailroadComm'nv.Pend OreilleOil & Gas Co., 817 S.W.2d36,41 (Tex. 1991). We.must

uphold an agency's finding even ifthe evidenceactua11ypreponderates against it so long as enough

Southwestern Pub. Serv. 90., 962 S.W'.2d at 215.
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ELCS
'- ::."

In its first, secon~ and fourthissues, ASAP argues that the PUC erred in focusing on.
. . . . . . . "." ,. .

,..the geographic locationofits switch. Instead, ASAP argues that, wider PURA, an ELCS creates a
~ .' ..

new LEGfor a geographic area and that the assigned NXX is the onlyrelevant factor in determining
'.r'.. ."1.",

whether a call is local for an ELCS. Accordingly; ASAP believes that the physicallocatiQn ofits
.. , ,,~,:, " ""';.-". ,;.,..,

.pointofintereonnection and switch and the PUC's characterizationofitsbusiness.asbeingprimarily
. ':' . )' . ;;.~. ":'. .

:ISP-based are irrelevant. Becausecalls to 'itsNXXmust thereforebe local, ASAP further assertS that
..', .... . ,"

CenteryTel is violating the order that created the ELCS and that the PUC's order, allowing

CenturyTel to impose long distance charges on calls made by its customers in San Marcos to
"

:~ ~., ;,);: . :.\~: ... :: .'

AsAP's customers, permits CenturyTel to violate its own tariff
" .",

. ,
.;~: > . ,:;' .,' "

.. .,iGeographic'loc/itiOn;orassig,;ed NXX '. ;\ ..

.. . I:We begin.withASAP's first'issu~whether the dis1ri~t cOUIterred'in~gthe

PUC's determinationtbatan,ELCSisa,sp~cial;arrangement that e~pands ILEC'stolb~ea.llitiR .

onlyfor callsthat,haye.a'~'geQgr:ap.hiccorrelatjon"tothe ELCSarea. ASAP has not()hallengedthe

.' :a.g~cy rulesJ>,ut alleges onlythat the rules have b~en'misapplied t,o;the facts~

.:~gislature'sintent.'~ NatianalLiab. &.Pirelns. Co; v..Allen,J5 -S.W.3d' 525t 527 (FeJC"2000).

,Ordinarily, we first look at the statute's plain and common meaning. Id. at 527.· ~'But ifa- statute

defines a tenn,a court is bound to construe that term by its statutory definition only." TeiaSDep"t
....'"\:." .

,~f'i'ransp. y; Nee4ham~, 82 S.W.3d 314,318·(Tex. 2002). Statutoryconstruction i~Htquestion oflaw
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for the courtto decide. ld.; Johnson v. City ofFort Worth, 774 S.W.2d 653, 656 (Tex. 1989). We

review such legal questions de novo. Needham, 82 S.W.3d at 318. ,.. . .~.

In determining the scope of the PUC's authority~ we must read' PURA and the

Telecommunications Act as a whole to discover the underlying legislative intent. Statev.Public Uii/.

Comm'n, 883 S.W.2d 190,196 (Tex. 1994); Cities ofCorp~ Christi v. Publicuiil. Comm'n;2005

Tex. App. LEXIS, at *21-22 (Tex. App.-Austin,Sept. 23, 2005, pet filed). We give weight to how
... :

the PUC interprets its own powers, but only if that interpretation is reasonable and not inconsistent
.',

with.the statute. Continental Cas. Co. v. Downs, 81 S.W.3d 803,807 (Tex. 2002); Cities ofCorpus

Christi, 2005 Tex. App. LEXIS, at *22. The legislature intends to give an agency, created to centralize

expertise in a certain regulatory area, a large degree of latitude in the methods it USes to accomplish

its regulatory fimCtion. State v. Public Util. Comm 'n, 883 S.W.2d 190, 197 (Tex. 1994); Texris.Mun.

PowerAgenty v. Public Util. Comm 'n, 150S.W.3d579,586 (Tex. App;-Aust'in 2004, pet. granted).

Nonetheless, an agency may not, in the guise of implied powers, exercise what is effectively anew·

power, or'31power contrary to statute, on the theory that 'such exercise· is exped!ent:for.the age~cy' s

purpose, Cit)! ofAustin v. Southwestem,B~ll Tel. CO.,92 S.W.3d 434,441 (Tex. 2002)~ nor may it

contravene specific statutory language, run countet to the generalobjectivesofthestatute, or impose

additionalburdens; conditions, or restrictions in excess ofor inconsistent with the relevant statutory

provisions. Statev. Public Uti[;Comm'n, 131 S.W3d 314, 321 (Tex. App.-Austin. 2004, pet.

.denied)..'

'. ;.' ., .We construe the text'ofan adniiiristrative rule Uilder the sameprincipl~ as ifit were

a statute. Continental Cas. Co. v. Rivera, 124 S.W.3d 705,709-10 (Tex. App.-Austin 2003, pet.
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denied). -,We.bearin nlindthat anachninistrativea~encyhas the power to interpretits own rules, and -

itsiI1terpretation is el1titled to greatweightand'deferenoo: ld. at 710. The agency's -construction'of
. --

,- its:ruleis controllingunless itis plainlyerroneousorinoonsistent~ Id.:z4 .We do not consider themerits

~ofthePUC's rules on ~case:-by'"Case basis. City ofGarJand v. Public Util. Comm~n ofTex., 165

'S:W.3d:8i4~819 (Tex~'App~-'- Austin2005.~ pet. filed)"-;'·Rather, we consider whether the rule: (1)

'contravenesspecific.statutorylanguage; (2) runs ceunterto the generalobjectives oftbe statute; or (3)

-:iinposesadditional burdens, .conditions, or;restrictionsm:excess ofor.inconsistent with -the relevant

statutory provisions. PublicUtil. Comni 'n~-131 s;Wjd:'at321. -

InPURA,thelegislature gave theRUeauthorityto definethe meanings andboundaries

.ofthe ELCS. Tex. UtiL .code;-Ann. § 55.041. The;PUC-inay"'expandatoll-:free'localcallingarea that

,is not in a'metropolitan exchange-butis ina local callirig-area that is contiguous to ametropolitan

:;exchange:that the '[PUC] -detennineshasa'colllinunity'ofinterest with the exchange for which a

.petitionis' tiled." Id;:§'55.042-. A communitymay petition the puC for expansion-ofthC LEe's 1011-

free local-calling area ifthe petitioning~exchange~s centrafSwitching office-is located within 'twenty-

:' two miles o£the central:switahing_office ofthe exchangerequestedfor expanded localcallingservice

,'mifit is '''notmore than50n:iilesfrom thecentraI office ofthe exchange requested for expand¢Iocal

- cil1ling· service and the exchanges share a community ofinterest." ld. § 55.045~

~. ..
, ',f :. ",', . ;.... ',.

.d, . 14 See alsoBuddy GreggMotorHomes; Inc. v. ,Mo(ot -Vehic1eBd.', 156S;W.3d91, 98-'99n.5
(Tex~ App.-Austin 2004, pet. deni,~)(de'1fovO const:rU~tionof statutes liridersubstimtial-evidence
review should give due deference to'agency"s interpretation ofits own statutes). .
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. ThePUC thus definedthe ELCS as a" two-waytoll-free local calling:serviceprovided

: by-aIlILECto telephone service subscribers""· 16.Tex. Admin. Code §§26.219(b)(1), .221(b)(3)

·(2005,. Mirroringthe statute; the PUC rules mandate that the requested exchange~ have central

.. 'switching Gffice8' within twenty-two miles :from one another, or :thatthey share a '~commUnitY"of

: .interest,rwhich:is satisfied where the;''petitioning and petitioned ex<:hanges have a relationShip

·because of schools, hospitals, locaLgovemments,or,business centers, or that the-petitioning or

·.petitioned exchanges have.other relationships that ,make, the unavailability of fiLeS a hardship,.on

residents of the area" ld. §§ 26.219(d)(3)(C)f (d)(3)(D)'(2005); see also Tex•. ·Util. Code Ann.

. § 55.046(h);.(-c);J6 Tex. Admin Co.de §26.219(d)(3)(A) (ELCS'status not available whencep.tral

. switching ().fficesofpetitioning andpetitiQned exchange are more than fifty miles.apart).

. :,". Both PURA and the PUC rules focus on geographical data when creating an ELCS.

EL<;S retailrating·requifes·a geographicalnexus oftwenty-two miles, or a commUnity of interest if

the geographicalnexus.:is not more than fifty. miles, between the called and calling parti~.

-Historically; the PUCwould use theNXXto determine·whether the calls terminate within the·ELCS's

.. geographicalreqti.irements..Although the PUC no longer requires ageographic terminalpointfor· an

NXX, when aearrierlikeASAP allows its customersto choosetheirNXXs irrespective ofgeographic

locatio~ it is a reasonable interpretation ofthe statutes to require a geographical nexus between the'

. :zs Exchange area" is defined as: "[t]he geographic territory delineated as an exchange area
byoflicial coinmissionboundary maps: ·An exchange.ar.ea'.usually·.embraces. a'city.or town and its
environs. :1'bere·isusUaliy a unifomi set of chargesfo.rtelecommunications service within the
exchange area." 16.Tex.. Admin. Code § 26.5(79): (West 2005): .
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customer and' the.NXX.2~ We emphasize thatthe default nile in this case, withOut the creation ofthe,

.ELCS, would' be that the' calls ,inquestiori would'be toll calls. Only with th~·eStablis~entof the'

:ELCS~ a creature ofTexas'statelaw:concemfugintrastate communications, could the~alls be made

"toThfree. Particularly, calls from San Marcos to" oneoftheNXX exchanges in this.case could onlybe

:toIMreeifIilade·underthe terms ofthe stafuteandthe PUC rules. DespiteASAP's'arguments to the

contrary, ,there isnonew "SanMarcos-Kyle'-Fentress-'Lockhartlocal callingarea;" onlyanewlycreated. .

,ELCS, fOfwhichthe existing LEC mustbe compensated in some manner for the costs loss ofrevenue

associated with the creation ofthe ELCS. See Tex. Utit Code Ann. § 55.048.27

ThePUC'scoilstructionofPURAandPUCrulescontrolsunlessitispl~yerroneous.

See Rivera, 124 S.W.3d at 710. We find no reason to believe that the PUC's requirement of

-i geographic proximity in the ELCS is erroneous.28 Instead, we give deference to the:PUC's approach

to ,this dynamic and shifting area of telecommunications practice. Accordingly, :becalise. the ELCS

.,requires a geographical nexus, ELCS eligibility may not.be detennined solely·by the assigned NXX

in this- circumstance. We oveiTule ASAP'stirst issue.

. . ;. ~

. ' '~Z6. fu fact, in assigningan Austin switch to the NXxs atissue here~ it is ASAP's actions, arid
notthose ofthe PUC, that stand in conflict with traditional-geographic number assignments.

17 We no.te agairithat, although ASAP Iregotiatedcomp~tionfor calls'~iat~ with
otherNXJCs, it has (jeclined to do so·for those at issue in this case.

.. ", .... " " : .. ' - .. ," .

, 28 ASAP further argues that theresult here unfairly bars CMRS providers from benefitting
fidinthe'creation oraD. ELcs. 'Weiibte, howeVer, tl1atthe'PUC-didnotniake such irtxl1ng ailatnat
ASAP c~>uld remedy the problem by establishing a geographic presence in the locatio~ at issue in
:thi~·case by arranging toreeeive cait~'at the local tate: center or the tancieni sWitch~g the.tate ''
center.
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.Subttantial..;e)iidetice'review

·lli itssecondissue:ASAP asserts thatthePUC's order incorrectlyheld that CentUry1;el

did not violate the PUC~s'orders establishing the ELCS between SanMarcos and Kyle, Fentress, and

Lockhart. We construe this argunienttoeoDsist of a substantial-evidence challenge to the PUC's

. conclusion that calls fromCenturyTel's SanMarcos customers to ASAP's paging andISP customers'

were toll calls and not~CS· toll·free. •

ASAPooncedesthatit has neither a switch nor a pointofinterconriection witbin.the

ELCS. When a call ism3de from. a CentwyTel customer to an ASAP customer,.whether to apaging

customer or to an ISP, the call Diust be routed outside oftheELCSto ASAP's switch-located in

Austin---"-before itcanbetransfeiTedto theend-caller. Aside fromitspagingserviees, the recoroshows

thatihe majorityofcalls toASAP's customers were.directed to ASAP's Austin ISP facilities. Only

one identified,ISP CQstomer,'San Marcos Internet; 'has offices in San Marcos.· However, San Marcos·

futemet receiveS its callsthtough:ASAP's tandem: in Austin, and then it·arranges for thecall to reach

its facilities in San Marcos. In addition, ASAP'scoirtractswith its ISPcustomersprovide that calls

. terminate at ASAP's switch in Austin. We find there to be substantial evidence that the calls at issue

in this case are not entitled to local ~LCS rating. We overrule ASAP's,second issue..

CenturyTel's tariff
\., .,:,

. .

We have determinedth~t calls to ASAP'sAustin SWitch and point ofmterconneetion

are .not· entitled to EiC,S retail rarlpg. because th~y are ·lOeated outside of. the ELCS geqgr.q>hic
• • ~ • • , ..... '. ..... '. • _ .: .• • . ' . • ' .J . . ' .

proximity, W~now~~o. ASAP's ttiUrth issue~ WhetherCep.~~I violated its own tariff-:-wq.ipb
. . . :. .; . . . , :". .. .. . -:' .; . .. ,~ . - : . .' .
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p.ermitsCenturyTel customers.to make unlimited calls within the "local))exchang~y imposing a

tollon CenturyTelcustomersfor calls to ASAP'sNXXs. fuparticUlar, ASAPargues'thatCenturyTel's

tariff·defines an exchange area as, the

.unitestablishedby[CerituryTel] for the administrationoftelecommunications service,
1; 'in a specifie<bireafoi wbicha,separate local rate schedule is provided.. The area ',' ,

usually embraces a city, town, or village and its environs.. It consists ofone ormore
, ,central offices, together" with associatedplarit' facilities used in· furnishing
'telecommincations servicesin that 'area'.

,~,., ",

ASAP then notes that, after the establishment of the San Marcos-Kyle-Fentress-LOckhart<ELCS,

-CenturyTel has connected calls without imposing a toll with SWBT and Verizonoutside of San
. ,

. Marcos' but withiI) the ELCS. It concludes' that failing'to charge a toll for calls to SWBT and

Verlzon customers in Kyle, Fentress, and Lockhart violates the tcons of CenturyTel's' tariff.

Otherwise, ASAP insists, the onlymeansbywhich Centur)rTel can actconsistentlywithits tariffand

not charge tolls on calls to SWBT'and Verizon customers is to consider that the' inclusion of an

, additional $.39 charge inCenturyTel's tariffto comp~sate it for the costs associatedwith the ELSC

expands the defurition of"e~change" in the tariffitself. That expansionmust, bynecessity, include

calls to ASAP's customers.19

.... "

BeC3tlSe we have already decided that calls to ASAP's Austin switch and point of

interconnection do notqualifyforELCS, CentliryTel has not violated its tariffwhen it connects calls

i '

~." ':. 29: ASAP also points9ut tha.!;·~ its bills te>.custo~~!S,CenturyTel identifies. calls ,to A~AP
rituil.berSWlth LockhattNxXs asbeIngcallS to Lockhart We are not bowdby CenturyTel~sbiliirig

, identifiers when considering the legal question before us.
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:withoutiinposing a toll from its customers toSWBT andVerizon customers in Kyle; F~tress, and;

. LoclclIart Therecord establishesthatCentury'feldid ilotlreaicalls to ASAP'scustomersdifferently

from calls to'Verizon or SWBT customers. Both Verizonand SWBT have arranged physical

network facilities and points of interconnection within the ELCS to carry calls directly from San

Marcos to Kyle, Fentress, and Lockhart. ASAPihasnot. Therefore, calls to. Veriron and SWBT

customers are local calls .under theELCS,'and calls toAS~: custom~arenot. Accordingly, we·

agree with the PUC's determination that CenturyTel did.notviolate its tariffs. We overruleAsAP's

fo'intllissue.

PURA's anti-competitive provis~oDS

ill its fifth issue, ASAP contends that the PUC. and. the district 'court erred by'

assuming that the calls to its customers were not local and'by concluding thatCenturyTel's actions

were not anticompetitive or discrim.in.atory. According to ASAP, tb,ese calls are local and, for that

reason, CenturyTel acted anticompetitively and diScriminatorily by not charging a toll on calls to

custo.mers served by wireline ILECs in Kyle, Fentress, and Lockhart while ilnposmg a toll oil calls
. : ,~.., ..: ,'. ;

to ASAP'spagirig and ISP customers. SeeTex. UtiL Code Ann. §§ 52.108(3) (West Supp. 2005),

55.003(c), .005, .006 (West 1998). We have already decided ·that the PUC did not err in

characterizing the calls to ASAP as non-local because they terminate at ASAP's Austin switch;

outside ofthe ELCS. In fact, CenturyTel does not treat calls to ASAP customers anydifferentlythan

calls to Verizon andSWBT customers. Those companieshave established interconnection facilities·. . . .

ll1·tli~{g¢qgr3plric ~a 1.0~ELCS caU,s from'San Marcos'toKyle, F~tress, arid Lockh~ Calls......'...... " . . .' . . .'. . .... .'-
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.....
. .:..:'.' . _...; - .

toASAPcilstomers are always routed to Austin. ASAP could establish the physical facilities in the
.. <.' ~"

.area pi it could enter into billing agreements'for those calls, butit has failedto do so. We therefore
;" r • . r·· .~ ;.

Aiild that substantial evidence to support the PUC's determination in that CenturyTel's imposition
. ~:.

,:of tolls on calls to ASAP's customers was not anticompetitive or discriminatory. We overrule
..' .. ,"

;:. ;',

ASAP's fifth issue.
. ,:. i ' .. { ..~ ..:; i ,,: .

..:...-

. State: FegJllatioll.ofASAP's: ISP'stmces}, '.. '..' '..

", In::.its.seventh 311(1;eighth4ssues,:ASAP contends that its ISP service is "incidental?··

to its CMRS service and, accordingly, canll(~tberegulated by Texas or the PUC because states may

not reguIatepurely CMRS':provideis: See id~ §:51.003(5) (west 1998). ASAP further contends that

the PUC 'carinot assert jurisdiction over it-because ASAP "provides only interstate services," as

. opposed.to·botli interState and intrastate services.: ASAP concludes that. because the PUC does not

have jurisdictiono~erit, the PUCmay ~ot require it to register for its ISP services 3$ a ''basic local

. telecommunications seivice" as defined iIi utilitieS code sectionS1.002(1).

lnddentalservices .
..: ......

.Sp~ficto its seventh issue, ASAP argues· tha~,'ifa telecommwncations service is

"incid~ntal" toa CMRS service, a state may not ~gulate that "incidental" service~ See 47 U.S.C;A.
-....~:.~ . .:- .

§ 332(c)(3)(West 2001). Because ASAP believes that its ISPservice Is "incidental" to its CMRS

service, it asserts that the district court erred in affirming the ,PUC's determination that it could
~';;.""

.require i\SAP to register those services. See Tex. Util. Code.Ann.§ 52~l03 (West 1998).
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State authority is limited by the federal act, which states that ''no State or local

government shallhave any authority to regulate the.entry ofor the rates charged by any commercial

mobile service' or any private mobile service, except that this paragraph shall not prohibit a State:

from regulating the·other terms and conditions of commercial mobile services.'" 47 U.S.'CA.
. j.

§ 33i(c){3) (West 2001). The PUC decided that ASAP's service to ISPs was not "incidental"to its

CMRs .services and, therefore, that it could require ASAP to register its ISP services.30

In this case,the record shows that none oftheKyleorFentressNXXs~,and:.O.tnY thirtY

ofthe LockhaitNxxs, were assigned to ASAP's paging customers(CMRS service); Therefore, the'

.~ "Incidental'~ communications servic~s have not bee,:l explicitly defined by the PUC.. .
However, federal authority grants the right t~ use mobile stations in providing incidental serVices:

Cairiers authorized to proVide other communications services incidental to the
prim~ .p~blic mobile service. for .which the authorizations were. issued,
provided that: . .

(a) ':The costs and chargesof'Subscribers who do not wish to use incid~ta1·
services are not in,creased as aresultofprovision ofincidental services, to,
other subscribers;' .'. . . '. ' '.

(b) The quality of the primary public mobile service does not ,materijUly. / ...
deteriorate as a result of provision of incidental services, and neither"
growth .nor .availabi,lity ,oc the. prim~ public mobile service is
significantlydlmiDishedas areSult ofpr6Vislonofinddentals~c~s;and

~" . '. ". . ~ : ... .. . ". . -
(c) The provision of the incidental services is not inconsistent with the-

Communications Act of 1934, as arnended, or with FCC rules and
poli~ies. '. - .- .. ..' . .

47 c.F.lf §2i3~3.

cAtthougb the FCC has not'd~fined the i~; ,"il)~iden:tal!~ as 'defined by the'Memam
Webster Dictionary, means. "occurring merely by chance or without intention or· calculation."
Merriarn-Webster Dictioru¢y Online, available at www.m-w.comldictic?nary (March 5, 2006)..
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remainiilgNXX-sm Lockhart,' and all ofthose ihKyle aridFentress; were as8igne4to ASAP'sISP

cllstomefS (non..CMRs service):. Inadtlition, ASAPipro¥ides itsISP customersaWireline connection

. ,·;80 that tl;J.eycan access the Internet: Asthe~ALl·:Observ~ tlrerecorde$tablishes that theonlyservice

rihatASAP provides ISPs'is'WirelinetransmissionS'of~a1lsso thatthe ISPs'.. customers can access

the.internet. This service does not involve ASAP's CMRS service in anyway.: Instead, while.not

.. disputingtheevidence·inthiscase~ ASA1P:woUldhave us considerits:unrelateduse:ofthe·intem.et

'~:'to·-transmit-its- paging calls·toitssatellitet serVice·m.,Ghieago; which -then'transmits·tfle'signal to

.paging terminals.· .The. AU and the,PUC.rejectediASAF's. contention that;the'Chicago--bound

inteinetinessage;.whichmight beproperlycharacteriiedasintemetuse incidental to CMRSservice,

could':be-attributedbroadly to ASAP's transmission ofcalls to Austin to itsISP customers;: We·'fuid

that record contains substantial evidence to support the 'PUC's determination.. Because the ISP

seMcesarenot incidentalto ASAP'sCMRS services, the State may requireASAP to register that

service.: ,We overrule ASAP's seventh-issue;

Interstate services

In its eighth issue, ASAP argues that thePUCcannot acceptjurisdictionoverthe ISP-
.""

~.p01md calls because those calls are interstate and thus may be regulated only by the FCC.
. .~., '.~ ..

State.lawispre-emptedunder theSupremacyClauseoftheUnited States Constitution
:::;.. :: , ,. .~ .

in three circumstances. See u.S. Const. art. VI. First, Congress can define explicitly the extent to

which its enactments pre-empt state law~ See ShaW v. DeltaAir Lines, Inc., 463 U.S. 85, 95-98
"" .. ,. . ~:'!

(i983). Pre-emption fundamentaIlY is a ·ql.lestion ofCongressional intent~ see Schneidewind v. ANR
,', • I "". •

:pipeline Co., 485 U.S. 293,299 (1988), and,"when'Congress has made its intent known through
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expliCitStatutory'1an.guage, the courtS' taskis an easy one." English v. General Elec, Co., 469 U$.

72; 79;(1990).. ItttlUs.case;Congress has'made;its,intentdear~t the FCC andstate conimissions

share. authority; and so we:WiUnotfollowthis pr-()ng:ofUh~analysis..

'" .Seoond,.4n::the.absence ofexplieitstatutory language, state lawis .pre-emptedwhere

it.regulates'conduet in.a field tbatCongress:intendedthe:federalgovernmenttooceupy exclusivel¥,

ld. Suchanintentmay.be inferrectfiom a ~~schenieoffede,ral regulation ... so pervasive 'as tom~e

re~onabletheinferencethatCongresdeftno roomfof the,~Uates to supplementit/~orwhere auiaet .

ofCongreSs "touches a field inwhich thefederal interestis so dominant that the federalsyStemv.rill

be assumed to preclude enforcement ofstatelaws on the same subject." Rice v; Santa Fe Elevator

C07p;,331U~S. 218, 230(1947). ''Where ... the field which congress is said to have pre-empte.d"
. .

includes areas thathave"been.traditionallyoccupiedbythe States:' congressionalintent to supersede;

state laws. must be "'clear and manifest'" ]ones.v.RathPackfngCo., 430 U.S. 519, 525 (l977h

. (quoting Rice, 331 U.S., at 230). Again, the federal statutory language is clear that the'states share

regulatory authority, and so we will notapplythe second prong.

Finally, state lawispre-emptedto the extent that it actuallyconflictsWith federal law.

Thus, the Court has found pre-emptionwhere it is· impossible fOf'a privateparty to eomplyWithboth

state and f~eral requirements, see, e. g., Florida Lime & Avocado Growers, Inc. ,v. Paul, 373 U.S~

132, 142-143 (1963), orwhere state law"stands as an obstacle.to the accomplishment andexecution .

ofthe full purposes and objectives of Congress." Hines v.·Davidowitz, 312 U.S. 52, 67 (1941).

In 1999, the FCC considered issues involving reciprocal compensation that LECs

wanted to 'recover nom ISPs for eommumeations delivered,to ISps. Initial Order, 14 FCC Red at
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3689-90. ·In considerfug-its ownjurisdiction to.consider the issue; the FCC had to determineifISP

calls were,intraState (and thus. outside Qfthe FCC's jurisdiction)or interstate (and thus;Within its

jUrisdiction» Id!at3696-97;'Thc:d!COthus,turnedto·the nature.ofthe transmission ofinforma.tion. '.

.~iissue in conductiilg"internet business and·decided ISP calls.,terminated,at the:,website being

accessed,~otatthepoint at;whicbthe,call isreceivedby·the·ISP; .thus, ISP calls, coUld· not be

characterizedas,~nocal"calls.·See'id~,at3697-98. Asa result,itheFCC fotind. thaUSRcalls. were

exem.pt,from ,reciprocal compensation" rules. ,.See ,iik .Noting~that· it,had not yet,adopted ,a role'

governing compensation fortbistype ofcommunication, see id. at:3703,however,. theFCCheldtbat
. .

LEes could reach,their owniinterim agreements for the recovery of costs, to be enforcedby;state
, .

commissions,or that state commissionscould regulate thisareauntil the fonnal.adoptionofan FCC.

rule. ld. at 3703-05. 'The D;C. Circuit vacated the ruling, finding that the FCC had not adequately

explained. its, reasoning for determii:Ungthat ISPcalls~were noV'local" calls. BellAt/:.;,,-Tel. Cos. v.

Federal Communications Comm 'n, 206 F3d 1;9 (D.C. Crr.. -2000)~

On remand; .the ,FCC again concluded that stich trrlnc: is not subject to reciprocal

compensation.' lniplementation oftheLocalCompetition Provisions in the Telecomms. Actof1996,
,- -.':::

. 16, FCCRcd·9151, 9152':'53 (2001) (Remand Order)• .Again, the ee.t)tral issue was reciprocal

CQ.mpensation-whenILECs transported calls to ISPs related to CLECs, the H..ECs'argued that the

call did not terminate :on a CLEC'line but somewhere on ,the internet itself:' thus obviati~g the
. r,' ...

reciprocral compensationrequirements,.' ld. at 9159. CLECs inste8darguedthattbe calls terminated

a{Jhe ISP,thus;m~g them-local'calls fonwhich the'CLECs would, be entitled':to·C<)mpensation.. .

fd;
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TheFCC found that, under section251(g) ofthe TelecommunicationsAct, Congress

~'carved out"ISP semcesfromthereciprocal compensation D;1andatesofsection251(b)(5). ld~:at:

91S2~53. The FCC abandoned itspre:viousanalysis that.focusedthe ''termination'' ofthecall,8nd

instead'adopted aposition focusing onthe inter/intrastatenature:ofthe commUnication,- .concluding

that'~c bound for information service providers (including Internet access traffic) otlenhas~an·

interstate.component."· Id. at 9175. Because "the'interstate and·intmstate components.cannot be

reliably separated .. , ISP traffic is'properly, classified. as' interstate, and it Jallsund~'~e ;

Commission's" jurisdiction to regulate charges. Id. fudoing so, the Commission no longer found

it necessary to define at what point anintemet-bound call:~lerminates." Id. at 9177. histead>.the' ,

FCC focused on the nature ofthe "communication": .'

.
'; ,

Most Internet-bound traffic traveling between a LEe's subscriber and an ISP is'
indisputably interstate in nature when viewedonanend-to-end basis. Usersonthe. "
Internetare interactingWith a globalnetworkofconnected computers. The consumer
contractswith an ISP to provideaccess to the Internet. Typically, when thecuStomer .'
wishes to'interactwith aperson, content, orcomputer, the cus~omer' s computer calls
a'Dluilber provided by the ISP that is' assigned to,an lSP modem bank. The ISP ,
modem answers the call (the familiar squelch ofcomputers handshaking). The user
initiates a coItlllll,micationoverthe Internetby transmitting a command. In the case
of the web, the user requests a webpage. This request may be sent to the computer '
that hosts the webpage.. In,real time~the web'host may request that different pieces,
ofthat webpage, which can be stored on different servers across the Internet, be sent,

,.'. also imrealtime, to,the user;· For example,-on a sports page, onl~ the format Qf;the
webpage may be stored at the host computer iIi Chicago. The advertisement may

- come· from a computer in Califomia(and it may:be;a diff~t advertisementeach'
time the page is requested), the sports scores may come from a computer in New
York. City; anda.part of the webpage that measures;,Inteniet tra:ffic~andrecorclsthe·
user's visit may involve a computer inVirginia. Ifthe user decides.to buysomething ,
from this webpage, say.a sports jersey, the userclickson the purchasepage'and may>,;, :
be transferred to a secure web server in Maryland for the transaction. A single web
address frequently results in the retUrn of information from multiple computerS in
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",', various 10cations,globally.,'ThesedifIerentpieces ofthe webpage willbe sent to the
user over different netWork pathS and assembled on,the user's display.

/d. at917K When "end.,.to-end"conrinuIricationsinvolvjng ISPs cross state lines, the FCGthu's

categorjzed thelinkrthattheLEeprovides toconnect theend-liserwith an enhancedserviceprovider

as interstate access service. Jd~ ISPs only technicallymodify and translate communication, sO that

thw customers will be·able tointeractrWith computers across the global ,internet; according to the

OCC;:they are 'not the focus of the communication~ Id.' at 9180: ,The FCC then :adGpt.ed: a

''bill-and~keep'' compensation system,·whereby each carrier recovers its, costs from its own

end-users, in the place ofreciprocal compensationagreeinents.ld. at 9154-57.31

UponreviewoftheRemandOrder, theD.C. Circuitagainremanded the case; finding

errotinthe FCC's interpretation ofsections 251(b)(5) 'and 251(g), which formed the basis for the

FCC's order. WorldCom, Inc. v. Federal Communications Comm 'n, 288 F.3d 429, 430, 432.,.34

(D.C. Cir. 2002). The court did not vacate theRemand Order,however, finding that ''there isplainly .

anon-trivial likelihood that the Commissionhas authorityto elect such asystern [ofcompensation]."

Id. at 434. The FCC proceedings are stillpending on remand and the Order onRemand remains in
'-. . : ~., .. " .... : .,.

effect. See Pacific Bellv. Pac-West Telecomm, Inc., 325 F.3d 1114, 1122-1123 (9th Cir. 2002).
_.!l

.",,- The situation atissue in this case is fundamentally different from the one considered

by the FCC in its reciprocal compensation decisions.. In the reciprqcal compensation problem" the

peCha's been attempting to solve in what mamier LEes can recover their costs, but ifis clear they

. -'~ ... :,. ~'." . ,'., ;1

3JWe note, however, that each camer ultimately receives compensation for its services.
Whetherunder a reciprocal compensation orbill and keep' system, ,ea~h carrier is able to recover all
costs associated with proViding its services. '
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will be recovered in somemanner. In this case, we rnlve a simplerproblem-·.the calls at issue travel
. .

over l~estbat 1Ulder Texas law are toll calls. CenturyTel cannot recover its costs for'transporting

those calls:;throughsuchmechanismS as'havebeenprovidedbythe ELoCS statutesbecauseno,ELCS

includes San Marcos and Austin, and ASAP has refused to enter into int~onn.ection:agreements

to-obviate the<techmcalproblemshere. Intbis,case, it does not mattet:whether the tCmninationpomt '

of thes,e ,calls. is in .Texas'. o:r:any other location but in what·manner. the calls, are· physically

transported, which isthroughlines ftom-SanMarcosto Austin that require:a tolL, State regulation

ofthe intrastate service, even' if it affects interstate, service, is not preempted unless it thwarts.or

·impedes avalid federal policy.· See English, .496 U.S'. at 18~79; Louisiana Pub. ,Servo' Comm 'n v.

Federal Communications Com.m 'n, 476 U.S. 355, 375n.4 (1986). Because our holding does not

thwart or imp.edefederal pelley in this area; but concerns an. entirely Texas problem,we overrule.

ASAP's eighth issue.

Federal riglits

In its thirdand sixth issues,ASAP complains,that, bypennittingCenturYTel to charge

a toll on calls to ASAP's NXXS, the PUC violated ASAP's federal interconnection and local dialing

parity rights.

Interconnection·

ASAP first;arguesthat the PUC's order denies,it intereonnectionand nwnberipg:

resource rights as a C:MRS carrier. fuparticuIar, ASAP argues that characterizingits CMR,Sservic~.
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.as .''term.iJiating~'at its Austin switch in .effect treats ASAP as an end-use .cuStomer ofthe.LEG and .

nolas a co-carrier~ Wedisagree.

. According to the FCC, a paging terminal perfonnsatermination function becauseit . ."

.. receives calls that originate on the~LEC.'.s network and transmits the calls from its terminal to the

.pager ofthe called:party.. In r.e 1SR;15,FCC.Red at11179. To performthis function, the termiilal .

.. first'directsthe:page to an appropriate:transmitter,inthe paging network, and:.then thattransmitter

delivers the page to the recipient's paging unit. Id. The terminal and the network thus perform

routing or switching and tennination. Id. In addition, Type 2 interconnections, such as the ones

ASAP employs;are interconnection optionswhere theCMRS providerowns theswitchandprovides.

call origination and termination functions. Id. at 11180.
.:'

According to the FCC, a carrier's interconnectionrights concern how carriers must
.~ ,

compensate each other for the transport and termination ofcalls. Id. at 11184. They do not conCeql

charges which may be properly imposed on end Users. Id.· As a result, becaUse ofthe overlap of .

FCCregulations, state regulations, and the nature ofthe telecommunications industry, the.same call

may be viewed as a local callby the carriers and a toll cali by the end-user. Id. Even if, in this case;·

the paging calls are local for the purpose ofcarrier-to-carrier compensation, the PUC did not violate

those interconnection rights by imposing long-distance tolls for those calls on the end-users~

futerconnection rights do not inidicate whether the call is a toll call to the end user, an issue for the .

.statesto determine within their systems ofclassifying local and toll c3Ils. Thus, we do not find an·

.interconnection problem in this case. Furthermore, we note. that it is within ASAP's ability to .

ameliorate this problem by entering.into an interconnection agreement with CentuIyTel,but it has
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chosen riottodo' 8O~ Therecoidshows.thai CenturyTel offered to negotiate such an agreement ,and

that ASAP did not '0080.32

LocOJ dialingparity
'.'I,:.i';.. : :',,: ... :." . "

Next, ASAP urges that the PUC's order violates its local dialing parity rights. See
i."

47 U.S~C.A. § 251(b)(3) (West 2001). ASAP argues that, because its NXXs are local, calls from

CenteryTel's customers in San Marcos to ASAP's. customers should only require local
~ , .

dialing-,seven digits (NXX-XXXX)-in the same way that calls entirely within San Marcos do.

Undersection251(bX3) ofthe Telecommunications Act, anLEe is required topermit
• .. . . I •.•.• •

telephone exchange service customers within a defined local calling area to dial the same number

ofdigits to make a localtelephonecall as theywould to othercustomers ofthe LEC, notwithstanding

the identity ofa customer's or the call~party's local telephone service provider. Implementation

ofthe Local Competition Provisions ofthe Telecomms. Act of1996, Part III, 61 Fed. Reg. 47,284,

47~97(Sept.6,1996) (adopting 47 C.F.R. pts. 51,52). To the extent that a CMRS provider offers '

telephone exchange service, such a provider is entitled to receive the benefits oflocal dialing parity.

Id. at47,298. Local dialing paritywill be accomplished through implementation ofthe unbundling,

number portability and interconnection requirements of section 251. Id. The provision of .

nondiscriminatory access to telephone numbers, by itself, does' not fulfill the local dialing parity

mandate ofsection Z51(b)(3). Id.

32 'In addition, ASAP haS ~tered into such agreements with SWBT for calls from San:
Marcos to ASAP's 512-222NXX.
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In adoptiilg rules :concerning local dialing;parity; the FCC has ,recognized that a

telephooc':,eaU requiring seven-digit.dialing; is: not 'necessarily a local"call,: ,that a telephone call

, ' i, ,; .requiringten~digi.tdialingisnot necessarilYa?tolhall; and thatsomestateswithELCS~arrangements

:", i; .. 'may,havevarymginterpretations as-.to whatCOllStitutes.aJocal or toll calL Id:at47;299. The'FCC "

, has;notiimposed a;-local dialing·,parity rule.incoilfravention of various state' practiceS: See ide

Instead;,itdefers to the'states ~ 'definitions'oUocal:'and'1oU;calls and· only mandates: that :serVice

': i .,providersbe givenlocaldialingparitybas'edon the.state's approachto defininglocalcalls; regardless

, ofwhether the service provider chooses to utilize seven or ten digit dialing procedures fot. those

calls. Id.

illthis case~ bothVerizon and SWBThavepoints ofinterconnectionwithin theELCS .

and·thus 'are able to offer local calling with seven~git dialing. In con~, we' have already

.determined thatthe PUC did not err in finding that calls from CenturyTel's San Marcos customers

to ASAP's NXXs are not local underTexas law. CMRS providers such as ASAP have.considerable ,

.latitude:in~assigIring numbers. Although the wireless service is not limited·to.use witbinthatrate .. '

center, the wirelesssubscriber·s nUIii.ber is associated with a specific geographic rate center. See In·

re TelephoneNumberPortabilityt 18 F.C.C. Rcd23,697, 23,701(2003). NXXs that have anominal ...
-.: :

geographic assignment. but that are divorced by the actual method oftransport from the geographic

rate center, cannot be used as the sole factor in determining local dialing parity issues. In other

. words, it does not matter 'where ASAP's paging customer is; it does matter how ASAP requires. '..

CenturyTel to transport the call from San Marcos to ASAP for transmission ofapaging signal to the .

customer.



The evidencein this record establishesthatcaIls to ASAP's paging customers are

transported from; San :Marcos,to Austin. The;notniIlal assignment of ASAP's NXXs to Kyle,

Fentress, and Lockhart does not change ,this: technological fact. .In addition, the record also

establishes that the majorityofeaIls to ASAP!sNXXSiarecalls to ASAP's ISP customerst calls that

are properly understood. aswireline and not CMRS calls. i.s.AP,has no 'point ofinterconnection in

the ELCS.' 1Based on this evidence, we find 'thatthe Commission did not violate any.1ocal dialing

parity issues.

Other issues

ASAP makes further arguments that thePUCwronglyequatedCMRswithawireline

network and violated ASAP's CMRS rights to uSe Type 2 interconnections. The thrust ofASAP's

arguments on this point is that the J>UC

wrongly' applies wireline concepts: to ASAP's': mobile, paging·.service .when it
concludes that CenturyTel can impose retail toll charges on its end users. who call
ASAP's paging c:ustomerswhoare not (or are deented to not be) within the ELCS .
area. We are 'addressing mobile service; Being mobil~and occasionally outside
the Wireline localcalling ar~is not a crime that is punishable by a toll.

As we have noted, it is not the location ofthe paging customer that is at issue here. Instead, it is only

the means bywhich calls'mustbe transported from San Marcos to ASAP for ASAP to send a paging .
:. ..

signal to its customers. No customer ofASAP is being "punished" for being mobile. The PUC is

only allowing CentliryTel to reco~ its costs :from its San Marcos customers for placing a call to

Austin, outside the ELCS.
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In addition, ASAP attempts to compare the issues in·this case to those that arise in

the contextofnwnberportability': SeeCentral Tex. Tel.Coop; v.Federal Communict;ltionsComm ~n,

402.F3d205:;21 h12~(D~C. Cit. 2005); 'united.States Telecom Ass'n v.Federal Communications
. .

Comm/n; 400.F~d 29;a2(ti~C. Cir. 2005).33 Twotypes of"portability"exist. "Numberportability"

is· ''the ability of~ers of teleconunuilications services to retain, at the same location, existing

.teleoommunications'iBumbers without impairment of quality,reliability, or. convenience'whm

switching from one telecommunications·carrier to another." 47U.S.C.:A. §,153(30)(West 2001):

"'Location' portability" to which ASAP makes· its comparison, is' '~e ability of users of

telecommunications services to retain existing teleconimunications numbers withoutimpain:i:J.entof

quality, reliability, or convenience wheIi moving from one physical location to- another." Central

Tex. Tel. Coop.; 402··F.3d at 206-07. The FCC mes currently permit only a limited location

portability. See United States'. Telecom Ass 'n, 400 F.3d at 38~ The Telecommunications Act's

''requirement to provide number portability is-limited to situations when users remain ·'at the same·

loCation,~and'switcb[} from one telecommunications carriert9 another,' and thus does not include

service and location portabi1ity~" In-re TelejJhoneNumber Portability,H FCC Rcd8352, 8447

(1~96) (citing 47 U:S.C~A. § 153(30». As the D.C. Circuit has observed, lOCation portability has

a·diStinct1ygeographicfocus.- United States Telecom Ass'n, 400 F.3d at 32, 37. Telephone

subscribers must change their telephone numbers when they move outside the area served by their

. , 33 TheFCC'a~ith~ D.C. Citcuitbav~ riot fully determiiled this issue. The cases we have
reviewed concern i~sues ofwireline-~o-wjrel~sport~bili.ty that have beenresolveda~nst the.FC~
onprocedUfat grouiid~. We will reView tll~ir hOldings inasinuch as they aid an understanding ofthe
purpose and function ofnumber portability.
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'eurrentcentral office, defined as the locationofthe switCfu ,Central Tex. Tel; Coop., 402 F3dat 207.

'Thus" location portability only exists when a wireline·customer moves physicallocatioilwithin the . ".

areacovered'by the switch: ide,ntified'with the existingmoc ,~'In the completelywireles&'coIitext, , ,> .

however~ customers who move, temporarilY;'orpermanent1y~ may retain their numbers.·'Th.ey:m~y.'

do so notbecause there is location portability, but because~ despite their moves, they arestiUwithin.

anilrea their current wireless carrier serves.'~" [d., at 212. In otherwor-ds~callsto wireless·cust-omers,

utilize the technological rate centers as originally assigned;.there are no location portability'issues .

because a call to the wireless customer is still transported to the same switch as originally assigned .

.......

'without regard; to thc:rlecation ofthe wireless customer. :. I " ~ ~ .,' .'.' • •

'Ther~lationshipbetween awirelineJmdawireless.company inportabilityis.different.

Although the:geographic loc~tion of the wireless customer m~y not'be contr()lling~·whenpOrting

numbers towireless carriers that do not have apoint ofpresence in the local.area, a donating-carrier

deliveringa'call to a portednumber might be forced to deliver the,:call' outside ofits'localservice

, area~ Seeid. at 208. Itwould thereby incUr tranSport charges thatwere notf~oredinto·its.rate~.:Jd:

To' focus 'on the "location" of the telephone nUmber, based solely on its nominal rate center

assignm.ent,'~is atbestmetaphysical." See United States TelecoinAss'n; 4()() F.3dat37:.

ASAP's reference to the numberportabilityissues does oot inform our analysis here;

Portabillty~ in essence, requires the ratingoffonnerly localcalls.as local when the numberbasbee.ti

"ported"toanothercarrierwithin the,same geographic ratecenter. Problemshave aris~ concerning

the portability of wireline numb~ to wireless providers' when the customer has also moved
. . . . : . ..... ; >. . :: : ;" .' .:". ' .. "; .,1·' \.~. .' . . .

geographic lo6ations. HoWeVer, thepcirtabilityissueSoDiy'precmde:chatging atoll ona'callthatwaS. . : .. .' . . " ;. ..
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'local before the number was ported to another carrier ~dmight thus become a toll call but for the

portability requirements. ASAP's numbers neither were ported from another carrier nor have they

ever been in CenturyTel's geographic rate center. Thus, we' do not find that portability issues

illuminate the problems in this case.

Conclusion as to interconnection and local dialing parity rights

WehaverejectedASAP's arguments concerningits interconnection and local dialing
',.

parity rights. We overrule ASAP's third and sixth issues.

CONCLUSION

Having overruled ASAP's issues on appeal, we affinn the judgment ofthe district

court affinning the order of the PUC.

Bob Pemberton, Justice

Before ChiefJustice'Law, Justices Pemberton and Waldrop

Affirmed

Filed: May 5, 2006
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