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MAY ':=‘8 2006

TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN

JUDGMENT RENDERED MAY 5, 2006

NO. 03-05-00172-CV

ASAP Paging, Inc., Appellant
V.

Public Utility Commission of Texas and CenturyTel of San Marcos, Inc., Appellees

APPEAL FROM 261ST DISTRICT COURT OF TRAVIS COUNTY
BEFORE CHIEF JUSTICE LAW, JUSTICES PEMBERTON AND WALDROP
AFFIRMED -- OPINION BY JUSTICE PEMBERTON

THIS CAUSE came on to be heard on the record of the court below, and the same being
considered, because it is the opinion of this Court that there was no error in the trial Icourt’s
judgment: IT IS THEREFORE considered, adjudged and ordered that the judgment of the trial
| court is in all things affirmed. It is FURTHER ordered that the appellant pay all costs relating
to this appeal, both in this Court and the court below; and that this decision be certified below for

observance.



MAY 8 2006

TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN

NO. 03-05-00172-CV.

ASAP Paging Inc., Appellant
v.

Public Utility Commission of Texas and CenturyTel of San Marcos, Inc., Appellees

FROM THE DISTRICT COURT OF TRAVIS COUNTY, 261ST JUDICIAL DISTRICT
NO. GN304831, HONORABLE LORA J. LIVINGSTON, JUDGE PRESIDING

OPINION

ASAP Paging, Inc. (ASAP) is a Commercial Mobile Radio Service (CMRS) provider
that also provides wireline éonnections for Internet Service Prowders (ISPs). ASAP alleges that
CenturyTel of San Marcos, Inc. (CenturyTel) charged CenturyTel."s customers a long-distance toll-
for calls to ASAP’s paging and ISP customers in violation of federal and state telecommunications
law. According to ASAP, these calls should be rated as toll-free local calls under Extended Local
Calling Service (ELCS), and, if they are not so rated, the toll charge will deter CenturyT el’s_
customers from calling ASAP’s customers. In response, CenturyTel contends that it is entitled to
charge a toll because the calls do not qualify for ELCS and are properly rated as long-distance. The

Public Utilities Commission (PUC) found that calls from CenturyTel’s customers in San Marcos to



ASAP’s paging and ISP customers were properly charged long-distance toll. The district court

rendered judgment affirming the PUC’s order. We will affirm the judgment of the district court.

BACKGROUND
The regulatory framework .
To understand the context of the present dispute, we begin by surveying the

framework of federal and state telecommunications regulation within which this dispute arose.

Federal authority

The Telecommunications Act of 1996 (the “Telecommunications Act”) amended the
Federal Communications Act of 1934 and, in doing so, fundamentally altered the nature of
telecommunications. See Pub. L. No. 104-104, 110 Stat. 56 (codified in scattered sections of 15 and
470.8.C.). Histoﬁcailly, regulation of this industry was premised on the belief that service could
be provided at the lowest cost to the maximum number of consumers thrqugh aregulated monopoly
network. Over many decades, state and federal agencies regulated the prices and practices of these
monopolies and protected them against competitive entry. The Telecommunications Act adopt;
precisely the opposite approach. Rather than shielding telephone companies from competition, this
Act requires telephone companies to open their networks to competition.! The legislation was
enacted in an effort to “promote competition and reduce regulation in order to secure lower prices

and higher quality services for American telecommunication consumers and encourage the rapid

! See In re Implementation of the Local Competition Provisions in the Telecomms. Act of
1996, 11 FCC Red 15499, 15505 (1996), aff"d in part and vacated in part sub nom., Competitive
Telecomms. Ass’nv. FCC, 117 F.3d 1068 (8th Cir. 1997) (Local Competition Order).
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deployment of new telecommunications technologies.” Telecommunications Act pmbl, 110 Stat.

at56. The Telecommunications Act grants the Federal Communications Commission (FCC) plemary

jurisdiction-over telephone numbering issues and gives the FCC the authority to delegate to state

commissions.or certain other entities all or any portion of its jurisdiction. See 47 U.S.C.A. § 251(e)

(West 2001).>

Rare centers
Telephone numbers are ass:gned ona nondlscnnunatory basis under thc FCC by the

North Ame:ncan Numbering Plan Admnustrator (NANPA) 47 CFR. § 52.13(a), (d) (2005) p

: NANPA issues telcphone numbers in blocks of 10,000, and each telephone number has ten dlglts,

appearing genericaily as: NPA-NXX-XXXX. The first three digits (NPA) represent the area code;
the second three dlglts (NXX) 1dent1fy the partlcular carrier and switch to which the ca]l is. routed

and the Iast four digits (XXXX) identify the customer served by the smtch See id. §§ 52. 7(a) (c)

2 SEction 251(e) provides:

The Commission shall create or designate one or more impartial entities to
administer telecommunications numbering and to make such numbers available .
on an equitable basis. The Commission shall have exclusive jurisdiction over
those portions.of the North American Numbering Plan that pertain to the United
States. Nothing in this paragraph shall preclude the Commission from delegating
to State commissions or other entities all or any portion of such jurisdiction.

47U.S.CA. § 251(e) (West 2001).

3 “Telecommunications service” is defined as the offering of tel'ecommunications for a fee
directly to the public, or to such classes of users as to be effectively available directly to the public,
regardless of the facilities used. 47 C.F.R. § 52.5(h)-(2005). '
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- The switch is a device that channels incoming dala from any of multiple input ports
to the specific output port that will take:the data toward its mtenderi destination. In the traditional
cireuit-switched telephone network, one or’more. switches are used to set up a temporary connection
or circuit for an exchange between two or more parties.

The NXX digits carry special importance to this case because they signify the
.. applicable “rate center” for each telephonc number. Rate centers are associated with the sthches
serving the cal]mg and called partles to determine whether a call is local or toll and to compute the
air mile distance for rating the toll call. Calls placed from one rate center_to another center not on
the local fist for the caller’s rate center generally are considered toll calls. Thus, most carrier billing
systeins reI)-r on NPA—NXX code infofmation for rating calls In re Numben'ng Resource
Optrm:zarzon, 14 FCC Red 10322 10370 (1999) (FCC NRO) (internal citations omitted).

To provide sufﬁm ent tclephone numbers for their customers, telephone companies
need to acquire a rate center, depending on whether they are w_1re1ess or wireline providers.
Wireline services are fixed to a specific locaﬁon, and a subscriber’s telephone number is limited to
use within the rate center within which it is assigﬁed Wireless services On the other hand, are not
fixed to a specific locatlon because they are moblle Thus, wl:ule the wmeless subscriber’s number
is associated w1th a speclﬁc geographic rate ccnter the wn'elcss service is not limited to use within
that rate center. For wireline scwlceé “[NXXS] allacated toa wn'elme S&twce Provider are to be
utilized to prowde service to a custorner’s premise physacallylocated in the same rate center that the -

[NXXs] are assigned.” But wireless service providers “offer larger calling areas and thus require

* Wireless carriers include cellular and paging carriers. -
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fewerXX codes for the wireless service, [so] they often must request as many NXX codes as are

required to permit wireless customers to be called by wireline customers on a local-basis.” Id.

Im‘erconnemon
Aﬁer the melcmentahon of the Telecommumcatlons Act, mcumbent local exchange
- carriers (ILECs) struggled w1th the onset of compet:tlve ]ocal exchange carriers (CLECs) and

commcrcml mob1le radio service (CMRS) prowdcrs To make it easier for new compames toenter
1 o i ‘ LI r

5 The term “local exchange carrier” means any person that is engaged in the provision of
telephone exchange service or exchange access. Such term does not include a person insofar as such -
person is engaged in the provision of a commercial mobile service, see 47 U.S.C.A. § 332(c) (West
2001), except to the extent that the FCC finds that such service should be included in the definition
of such term. 1d. § 153(26). _

Untler traditional regulatory structures for telephone service, one telecommumcatmns .
company would hold the exclusive right to provide customers within specific gcographlc regions of
the state with basic local telephone service. Many of these companies still provide
telecommunications service in Texas and are now referred to in the industry as “incumbent local
exchange carriers” or “ILECs.” See Texas Bldg. Owners & Managers Ass 'nv. Public Util. Comm’n,
110S.W.3d 524, 527 &n.1 (Tex. App.—Austin 2003, pet. denied). In the Telecommunications Act,
Congress created “competltlve local exchange carriers, or CLEC:s, defined the rights and obligations
of these new carriers and of the ILECs, and elmnnated barriers to competitive entry into markets.
See id. at 528. CLECs are permitted to choose to provide services to customers in one of two ‘ways.
. CLECs can choose to buy the services of other providers at wholesale rates and then resell them
at retail to end-user customers, or they can acquire and install their own equipment so as to limit or
eliminate reliance on the networks of other prowders Id ILECs and CLECs may be referred to
collecuvely as “LECs.” _ .

: -‘Moblle serwce’.’ means aradio communication service carried on between mobile stations
or receivers and land stations, and by mobile stations communicating: among themselves, and
includes (A) both one-way and two-way radio communication services, (B) a mobile service which
provides a regularly interacting group of base, mobile, portable, and-associated control and relay -
stations (whether licensed on an individual, cooperative, or multiple basns) for private one-way or
two-way land mobile radio communications by eligible users over designated areas of operation, and
(O) any service for which a license is'required in a personal communications service established -
pursuant to the proceeding entitled “Amendment to the Commission’s Rules to Establish New
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the telecommunications market, the Telecommunications Act requires ILECs' to. 'provide
interconnection? at their pre-existing networks to any requesting telecommunications carrier at any
technically feasible peint."' See 47 U.S.C.A. § 251(c)(2) (West 2001). 'I'his interconnection: mﬁst
be at least equal m quahty to that provided by the ILEC to itself or its afﬁhates, ancl must be
prowded on rates, tenns, and oondmons that are ]ust, reasouable, and nondtsemmnawry Id.

‘I‘wo basic types. of mterconnectlon e)nst Type.1 service involves mterconnection
to a telephone company end office similar to that prov:ded toa pnvate branch exchange (PBX)
Under Type 1 interconnection, the telephone company owns the switch serving the CMRS network
and, therefore, performs the ori ginaﬁon and tei‘mi_iiation of both mcommg and outgoing calls. Under
‘Type 2, the CMRS provider owns the switch, enabling it to originate outgoiﬁg caﬁs-al.]d t& telmmate
ineoming calls. See generally Cellular Interconnection Pfoceeding, 4FCC Rcd-236§, 2372 & n

16 (1989). ASAP uses only Type 2 interconnections.®

Personal Communications Sewi'ces.” '47 US.CA. §153(26).

Actording to the FCC CMRS providers, such as paging carriers, offer
“telecommumeatlons” as deﬁned in the Telecommumeaﬁens Act. See In're TSR Wireless, LLCv.
US West Comms, Inc., 15 FCC Red 11166, 11168 (2000); see also 47 U. sc. § 15343).

¢ “Interconnection’ refers to the physwal ]mkmg of two netwOrks for the mutual exchange
of traffic.

" There are aminimum set of five “technically feasible” points at which ILECs must provide
interconnection: (1) the line side of a local switch (for example, at the main distribution frame); (2)
the trunk side of a local switch; (3) the trunk interconnection points for a tandem switch; (4) central
office cross-connect points; and (5) out-of- bandmguahngfacﬂmee, suchas mgnahng imnsfeu:pmms,
necess:ny to exchange traffic and access eall related databasea - .

- % More particularly, ASAP uses Type 2A mterconnectlons Type 2A mterconneehons gtvel_
the CMRS carrier the ability to connect to the Public Switched Network in the same manner as any
wireline carrier. The interconnections, which may be either solely to access-tandems or to-a
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- In addition to providing interconnection, an ILEC must also provide dialing parity.
See:47 U.S.C.A § 153(15) (West 2001). ‘Dialing parity enables a:customer of a new LEC to dial
~others with the convenience an incuimbent provides; regardless of which carrier the customer has

 choseénias the local service provider. See 47 C:F.R §51.207: Under this requirement; an-ILEC will

allow-customers within a bca]-caﬂing'-arearto dial the same number of digits (seven or ten) to make - -

-a local phorne call, regardless of the customer’s service provider. Id. .Thc FCC has concluded that

K.ﬂthi’sroquifenient must apply to intrastate, local and toll services. See In re Implementation of the -

Local Competztwn Provisions of the Telecomms. Act of 1996, 11 FCC Red 19392, 19400, 19406
(1996) (Second Report&Order) | !

For CMRS providers, in order for the- prowder s customers to be paged or called, ‘

| tlme calls would travel over—and eventually terminate’ aI——ILEC networks Due to the dependency

.on these pre-existing _networks, the FCC has established special gmdclmcs. ILECs are obligated,

‘pursuant to section 251(b)(5) of the Telecommunications Act and the corresponding pricing

combination of tandems and other cemxal ofﬁces, ar'cﬂmle trunk-side connections using trunk-side
signaling protocols. See In re Equal Access & Interconnection Obl:gatxons Pertaining to -
Commercial Mobile Radio Servs., 9 FCC Red 5408, 5452 (1994). : ;e

.. .2 The. FCC.has determined -that. paging terminals perform a terminating, finction.
.“’I‘enmnatlon” is defined as “the switching or local telecommunications traffic at the terminating
carrier’s end office switch, or eqmvalent facility, and delivery of such. traffic to the called party’s

- premises.” 47 CFR § 51.701(d). A paging terminal performs a “termination” function because it
-receives calls that originate on the LEC’s network and transmits the calls from its terminal to the
pager of the called party. TSR Wireless, 15 FCC Red at 11178-79. This function is analogous to
‘what an end office switch does when it transmits a call to the telephone of the called party. Id. at -
11179. To perform this function, the terminal first directs the page to an appropriate transmitterin . -
-the paging network, and then that transmitter delivers the page to the recipient’s paging unit: Id.

. The terminal and the network thus perform routing or switching'and termination. /d. Thus, a paging

‘terminal is often consxdewd the equivalent of a sw1tch for the purposo of 1dent1fy1ng the pomt of

termination of a paging call. /d.



standards: of section:252(d)(2), to. enter into reciprocal compensation arrangements with CMRS
 providers, including oaging.providers, for the transport and termination of traffic on each other’s
networks. See TSR Wireless, 15 FCC Rod at 11168-69, 11183. Because many CMRS providers
oﬁ'er‘ telephone -exc})ange service  and exchange access, the ILECs therefore must make
interconnection availableto these CMRS providers in'oonfonnity.with sections 251(c) and 252. See

id. at 11183.

Reciprocal coméensaﬁon

The Telecommunicaﬁons Act requires interconnecting LECs to establish reciprocal
~ compensation arrangements for the transport and termination of telecommunications. 47 U.S.C.A.
§ 251(b)(5) (West 2001). A reciprocal coﬁpensation afrangement is one in which a carrier receives
compensation from another carrier for the transport and termination of telecommunications traffic
on the first:carrier’s network facﬂltles See 47 CF. R. § 51. 701(e) This is also referred to. as
“transmng traffic”: traﬂic that originates from a carrier other than the interconnecting LEC but
nonetheless is carried over the LEC network to the paging carrier’s network. TSR Wreless, 15 FCC
Red at 11177 n.70; see Local Compemron Order, 11 FCCRed at 16016-17. In addmon, the pag:ng
carrier would be respons:ble for paying charges for facilities ordered from the LEC to connect pomts
on 1he pagmg camer s sule of the pomt of mterconnectlon, ® such as facilities ordered to connect the

pagmg terminal wlth xts antennas. TSR Wireless, 15 FCCRcd at 11177 n.70.

.10 “poing of mterconnectlon is the point between the local exchange carrier and a mreless
service provider that establishes the points for testing and the technical interface. It also establishes
where each carrier has responsibility for the call.
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Access charges" |

.+ The FCC has-concluded that LECs are not reqmredto offer wide-area calhng or
_similar services at all, nor arethey retlnued to-offer thesc services:without charge Id.at 11183-84.
.. :Thus, the FCC has detenmnedthat its rules do.not preclude LECs from charging CMRS providers
for offering wide-area calling or similar services. /d. Instead, the FCC concms-ltselfon]ythh how
carriers must compensate each. other for. the transport ‘and termination- of calls.”?  See 47 CFR.
& '51-'.703(b);3-see generally TSR Wireless, 15 FCC Rcd'ét H 1-"Zr7-—+7-8;;-.1.:‘1 181,11184-85.. - - - -
Telephone service -is- organized into multiple local access and transport areas

(LATASs),"” which often cross state boundaries. “IntraLATA” calls originate and terminate within

1 Access charges cﬁﬂed in the prior regulatory regime, but C‘ongress decided to continue
-enforcing these charges for local traffic. See 47 U.S.C:A. § 251(g) (West 2001). . The
Telecommunications Act stated that an LEC '

shall prowde exchange access, mformatlon access, and cxchange services for

-such access to interexchange carriers and information service providers.in.
accordance with the same equal access and nondiscriminatory interconnection
restrictions and obligations (including receipt of compensation) that apply to
such carrier on the date immediately preceding the date of enactment of the
Telecommunications Act . . . under any court order, consént decree, or
regulation, order, or policy of the Commission, until such restrictions and
obligations are explicitly superseded by rcgulattons prescnbed by the
Commisszon after such date of enactment.

Id.
2 1t does not address the charges that carriers may impose upon their end users.
" The term “local access and transport area” or “LATA” means 2 contiguous geographic
(A) established before the date of enactment of the Telecommunications Act
0f 1996 by a Bell operating company such thatno exchange area includes-
points within more than 1 metropolitan stat:stlcal area, consolidated
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asingle LATA wherea; “interLA’i‘A” calls cross LATA boundaries. Although intral ATA calls may
| show up ona cuétd;nc;‘:s .-b'ills as local calls, they may also appear as “in-state long distance” calls.
These categories and- their app]iqable-— rates are left to the: discretion of the state public utility
* commissions.* The purpose of establishing the LATAs was only to delineate the areas within which
the former Bell companies would be permitted to provide telecommunications services (intralLATA
servicés);..it was ‘not to distinguish the area in which a telephone call [would] be ‘local’ from that
in which it becomes a “toll’ or long distance call.” United States v. Western Elec. Co., 569 F. Supp. |
990, 995 (D.C. Circ. 1983). .

"To avoid access charges, it is possfble_-to : as&gn customers “virtual NXXs,” or
“VNXXs,” 50 that a call termination is identified not by its physical location but by a location of the
c;ustome;"-'.s-'t:h.oice..' See Global NAPS, Inc. v. Verizon New England Inc., 327 F. Supp. 2d 290, 295
(D. Ver. 2004). The customer thus does not pay toll charges if the VNXX is the same as the NXX
of the ca]l tetmmahon, and the call. would' not be: sub_]ect fo. acoehs chm'ges for purposes of
intercarrier. compensatton. Id “Essenually, VNXX service oonverts what would otherwise be toll

calls into Iecal calls

metropohtan statlsucal area, or State, cxcept as expressly permlttcd under
the AT&T Consent Decree; or :

(B) established or modified by a Bell operating oonipany after such date of
-enactment and-approved by the Commission. -

47TUS.C.A. § 153(25) (West 2001).

- " See SBC Communications, Inc. v. Federal Communications Comm'n, 154 F.3d 226, 231
n.3 (5th Cir. 1998); Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of
the Communications Act of 1934; as amended, 61 Fed. Reg. 39,397, 39,398-99 (July 29, 1996);
Stuart Minor Benjamin, et al., Communications Law & Policy 678-79 (2001).
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- Access charges are usually determined by the location of the callers, but CMRS
customers are mobile and may travel between locations during a single call. Implemeﬁtation of the
Local Compeﬁtion Provisions-in the Telecomms. Act of 1996 (Part II), 61 Fed. Reg. 45476, 45579

: (Aug: 29, 1996) (Implementation, Part IT). The FCC ‘has brovided some guidancé-for service
"' providers-in-determining whether the call should be local or toll. Id." It is not necessary for
* incumbent LECs and CMRS providers to ascertain geographic locations when determining the rating
- forany partictilar call at the moment the call is connected. Id. “For administre;ﬁve'convenience; the
location of the initial cell site when a call begins shall be used as the determinant of the geograph:c
location of the mobile customer.” Id. As an alternative, JLECs and CMRS providers may use fhe
point qf interconnection between the two canieﬁ at the ‘.Begin'ning of the call to determine the
iocéﬁon of t_hle. mobile catler or call-'ed._party. Id. Ultimately, CMRS providers and LECs, botﬁ o
in_cmﬁbent and competitive, will receive reciprocal compensation for terminating certain traffic that
originates on .t:he networks of other caxﬁem-, and will _pay .such compensation for certain .tm_fﬁc that

they transmit and terminate to other carriers. Jd.

ISP-bound traffic
R The internet is an international netwofk of interconnected computers enabling people
I, to ‘communicate with one another and to access information f;om a:rouﬁd the world.  See In re
Implemeniatibn of the Local 'Co}npetition Pr_ovisibns in the Telecomms: Act of 1 996,. 14 FCC Red
3689, 3690.(1999) (Initial Order). The intemet flmcﬁéns by.spiitting up information into “‘small
.chunks or ‘packets’ that are mdmdua]ly routed . . . to their destmatlon. Inre Federal—State Joint

_ Bd. on Umversaf Serv 13 FCE Red 11501, 1153 1-32 (1 998) Wlth packet—swnchmg, “even two
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packets :ﬁbm-thé-- same message may. travel over differént phjrﬁical-‘p‘aths- through the network”
 enabling users to invoke multiple internet services simultancously and “to access information with
noknowledge of the physical location of the service where the information resides.” Jd:

. AnInternet Servicc.-vaidet.i(ISP)lis ai_l-tity- that provides its.dustomeré the ability . -
o°obtain orline information tﬁ:nugh;the m&na.- See Initial Order, l4FCCRcd at 3690. - ISPs
purchase analog and digital lines from LEC to corinect to their dial-up subscribers. Id. Inatypical - -
dial-—ul;' arrangement, an ISP customer dials & seven-digit number to mch.ﬁwISP'serv'ersmthe same - -
local calling area. Jd. The ISP, in turn, combines “computer processing, information storage,
_ protocol conversion, and routing with transm:ssron to enable users to access. Internet content and
services.” ' Id. (quoting In re Federal-State Joz‘nt.Bd.- oon Universal Serv., 13 FCC Red at 11531).
Under this arrangement, the énd user generally pays tﬁe‘-LEC a ﬂat montialy fee for use of the local
exchange network and generally pays the ISP a flat, monthly fee for internet access: 1d.) The ISP
typically purchases busines;s lines from: an.‘LEC; for which it pays a ﬂat' month]y fée'-thai allows

unlimited incoming calls. Id.

State authority
The Public Utility Reglﬂat(')fy Act (PURA) governs telecommunications regulation
in Texas. See Tex. Util. Code Ann. §§ 51:001-65.252 (West 1998 & Supp. 2005).
Iﬁstoﬁca]lj}, in rural areas and small towns in Texas, calls within a small area were
, Gansiilered local, but calls to adjoiniﬁg towns were treated as toll calls. In the rural areas; callers
were charged a toll whm'ti;ey called gwgr?phicmy'nemby phone numbers.. In 1993, the legislature

Created the Expanded Toll-Free Local Calling Areas (ELCS), authorizing the PUC to expand “a



 toli-fréé Tocal calling area into an exchange that is not in a metropolitan exchange but is in'a local
calling area that is contiguous- to a.‘metroﬁolitan exchange that the [PUC] determines has a
mmmnty of interest with the exchange.” : Tex.. 'Utill. Cogle Ann. § 55.042 (West 1998); | see
‘generally id. §§ 55:041-.048. In particular, rural telephone customers may petition the PUC for
éxpansion of a toll-free loc;al calling area by demonstrating that they havea “community of interest”
with the.i'equesféﬂ-eichange area.’s Id. § 55.042. Telephone subscribers of an TLEC exchange that
:-“-.éervéé!not' more than 10,000 access lines may petition the PUC for expansion of the company’s
toll-free local calling area if:
(1) the petitioning exchange’s central switching office is located within 22 miles,
using vertical and horizontal geographic coordinates, of the central swiiching
office of the exchange requested for expanded local calling service; or '
- (2) the petitioning exchange’s central ofﬁce is not more than 50 miles from the
 central office of the exchange requested for expanded local callmg service and
the exchanges share a community of interest.
Id. §,55.04S. The PUC may decline the gétit_ion for a variety of reasons. Id. § 55.044.
| If the PUC érppro'\res an ELCS, customers will not be charged a toll when they call
within the ELCS 'Iheoretically, the ILEC would lose money by routing these calls beyond their |
;nmal local calhng soope without recemng the applicable toll charges To compensate for thls, the

ILEC may impose a month]y fee agamst each individual and business customer in the petmomng

= W

* 15 The statute, ongmallywntten in 1993 refers to ILECs. Because of telephone deregulation
and the emergence. of CLECs, CLECs may: also obtain ELCS service for their customers. See 16
Tex. Admin. Code § 26.272(d)(4)(A)(ii) (2005).
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exchangc Id. § 55.048(b). The ILEC may also impose a monthly fee against each of its customers
in the state. Jd. § 55.048(c).

. In 1995, the PUC established an ELCS between the rate center of Kyle, Fenh'ess, and
Lockhart aud that of San Marcos. Accordingly, calls made betwem tele;:hone customem or
busmessas Wlﬂml these cities do not have to pay a toll charge, but.thc_y do have to pay a monthly fee
totheir ILEC. This BLCS doss notinclude Ausin. EL.CS seryics i that areais rovided by means
of direct end-to-end office trunks between the San Mamos and the Kyle, Fentress, and Lockhart

exchanges.

The ﬂisﬁut_g |

| ASAP Pagmg,lnc (ASAP)isaCMRS that provides paging servicestoits customers.
It also provides internet-bound services to ISPs. ASAP bought and ob;ained three blocks of NXXs
.associ.ated with the ELCS communities of Kylé,_\Feall_tro}ss and_L5ckhm1." It asgi'gqed;gproxhnately
thirty numbers in the Lockhart block to its paging @mm" but did not assign any of the Kyle and

Fentress blocks to paging customers, instead assigning those numbers only to ISPs. Over 99% of

- e Spemﬁca]ly, ASAP bought and then assigned the 512/580 block to Kyle the 512/265
block to Fentress, and the 512/384 block to Lockhart. ASAP has obtained other blocks of numbers
for use in its paging business. Those blocks are not at 1ssue in this case.

7 Before obtaining the three blocks of NXXs, ASAP established an area-wide calling plan
(“reverse toll billing arrangement”) with Southwestern Bell Telephone and CenturyTel for its
512/222 NXX. Under this arrangement, ASAP pays compensation to these ILECs to allow callers
in a wide central Texas area to call ASAP’s paging customers without incurring a toll. Most of
ASAP’s paging cuistomers use this 512/222 block; while the Lockhart, Kyle, and Fentress NXXs are
assigned predominantlyto the ISPs. None of ASAP’s ISP customers use numbers from the 51 2f22.2
‘block. : _
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calls to ASAP’s Kyle; Fentress, and Lockart NXXs are directed to ASAP’s ISP customers, all of
whom are located:in Austin . |
ASAP/is: interconnected with two Austin LATA access tandems owned by

~Southwestern Bell Telephone (SWBT)** (Greenwood:and Homestead).”  Its sﬁn'tch- is located in

- downtown Austin and se.nnce&all ofits. Austin LATAoperatlons - ASAP does not have a switch, -
endoffice, nor a.pomt of interconnection in either Kyle; Fentress of Lockhart. Forits paging service;

“an LEc-can.choose_thé path by which to transport the-callto ASAP’s Austin switch. Upon-receipt,
ASAP transmits the call o its paging terminal, also located in Austin. The terminal then transmits
the call, fia the internet, toa satellite service in Chicago, Illinois, which then sends awiréless signal
to paging termiﬁa;ls;.:'_éccordjng- to the paging -customer’s fee plan with- ASAP. ISP calls are
transmitted to ASAP’s switch in Austin over landline interconnection trunks between SWBT and
-ASAP. ‘When ASAP’s switch receives the call, ASAP routes the call over wireline connections to
the ISP, who-lis ¢ither located at ASAP’s Austin switch premises or has-facilities at the switch
pﬁmiws to transport the call to another site. :ASAP’s contract with the ISPs requires all call traffic
to termina-te at ASAP’s Austin switch.

| Century‘TeI isan ILEC in San Marcos and has a pomt of interconnection there with

: ;,SWBT When a Centur}f[‘el customer calls an: ASAP customer CenturyT el routcs the call from its

18 SWBT is now AT&T

: 15 ’I‘andem isa telcphqny term meamng “to connect in-series.” A tandem office performs
Irunk to trunk switching. It is the midpoint of a ca}l between two other offices. A tandem office
dlﬁ'ers from an end office. Trunks to an end office are only for the benefit of subscriber lines which

“terminate within that end office. Thus, a tandem switch connects one trunk to another. A tandem
switch is an intermediate switch or connection between an originating telephone call or location and
the final destination of the call.
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end office to ASAP’s Ausfin tandem over SWBT’s intralLATA tol! trunks. Initially, CenturyTel
routed these calls to ASAP’s Austin tandem toll-free on a temporary basis pending the negotiation.

of agreements‘regarding those calls. ASAP refused to enter into any toll-frec agreement, and,

consequently,®® CenturyTel began to charge its own SanMarcos:customers a toil when theycalled - ...~

ASAP’sNXX. Thisrequired customers to dial the 1+ ten digit phone number if they wished to place
acall from CenturyTel’s San Marcos switch to ASAP’s exchange.’ Cenmrfrel-claﬁns that it can'not‘-.:
route e‘allé-from its switch to ASAP’s exchange by using the ELCS trunks;* because ASAP’s svmch :
is in Austin. Accordmg to CentmyTél, only the toll trunks are designed to carry these calls'to-
ASAP’s Austin switch. | |
To prevent. CenturyTel from imposing this,-toll'cbarge on CenturyTel’s San Marcos

customers, ASAP filed a complaint with the PUC, claiming that all calls ﬁom San Marops. to its-
Lockhart customers are “lbcal-” pursuant to the ELCS. The Admiuiétraﬁve- Law Judge (ALJ) held:

ahearing and issued aProposal for Decision (PFD) denying relief to ASAP. The PUC issued:a final:

% CenturyTel claims that it was unaware that. San Marcos ISPs were using telephone:
numbers Mgned to ASAP until it received a call from San Marcos Internet complaining that it was -
experiencing busy calls from.its dial;up;customers. ASAP’s operations manager claims that he
investigated the complaints and realized that San Marcos Internet was using telephone numbers
assigned to a paging carrier. During this time, CenturyTel reports that it also had calls from SWBT .
that “an additional number of trunks would have to be placed in service between the San Marcos.
~ tandem and the Austin tandem to handle an increased flow of traffic.” The operations manager -

claims that CenturyTel did not have theappmpnatc agreemants mplace wnth ASAP for camage of '
_ that Ievcl of traffic. ; :

A Accormng to- CenmryT eI ASAP oould &s:tabhsh a pomt of interconnisstion: w1th"..
Southwestern Bell Telephone Company in Lockhart, which would allow the calls to be.completed
over ELCS trunks. CenturyTel’s trunks used to route Austin calls are toll trunks. - e
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order, adopting, for the most part, the ALJ’s PFD.2 ASAP brought suit in the district court in Travis

_ County, which affirmed the order. This appeal followed.” -

DISCUSSION

ASAP presents elght issues on appeal Iu its ﬁrst, second and fourth issues, ASAP
contends that the district court erred in aﬂirmmg the PUC’s determmatlon that the callsin quesbon
are toll calls under CenturyTeI’s tan&'s and apphcable regulahons ASAP urges instead “that calls
"“‘ti;"us NXXs should be categorized a5 ELCS local calls and that its Avstin switch is ot the.‘
termination pomt of the calls In its ﬁfth issue, ASAP contends that the district court crred in
afﬁmnng that CenturyTel’s actions were not anticompetitive in violation of PURA sectlo_ns-
| 52.108(3) 55.003(0) 55.005 and 55.006. In its eeveﬁth end eighth issues, ASAP argues that the
chstnct ceurt erred in afﬁrmmg the categonzatlon of ASAP’s ISP services. ASAP urges that its ISP
service is ‘ﬁnc:dental” to its CMRS service and that it thus dees not have to reglster its ISP service .
W1th the PUC. Fmally, in 1ts third and sixth issues, ASAP argues that the dxstnct court erred in

aﬂirmmg that CenturyTel wasnotin wolat:lon of federal teleconnnumcatxons law reganimg the nght '

__ to mtereonnectlon and the nght to local dlalmg panty

. m The PUC dxsagreed with the ALI regardmg Junsdlctlonal issues that arenot ralsed in this
appeal We wﬂl review in detail relevant portions of the order when we address ASAP’s appe]]ale .
issues. _ _ _ _

B In addmon to this appeal, ASAP has filed apetmon w1th the FCC, wh:ch remains pendmg
at this time.
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Standard of review . .

Because many of ASAP’s issnes concern factual detennhlations made by the PUC
‘and reviewed by the trial court, we review them under the substantlal—evndence standard. See Tex.
Util. Code Ann. § 15 001 (West 1998), Reliant Energy Inc. v. Pubhc Unl Camm n, 153 S.W.3d
174, 184 (Tex App —Austm 2004 no pet.) We presnme that the Connmssnon s findings are .
' 'supported by substantlal ewdence and the contestant bears the burden of proving otherwise. See
Saufhwesrem Pub Serv. Co V. Pubhc Utd Comm n, 962 S W 2d 20’7 215 (T ex. App —Austm
1998 pet. demed) We Wll] reverse and remand the cause to the agency when substantial nghts of
-the appellant have been pre]udrced by an agency’s ﬁurlmgs that are not reasonablj.r supported by
substantial evidence considering the re!iable ewdence in the record as a whole. Tex. Gov’.t-Code
Ann. § 2001.174(2)(E) (W est 2000) However we may not snbstttute our Judgrnent for that of the
agency on the weight of the evrdence Sauthwestem Pub Serv Co., 962 S.W. 2d at 215.
“Substant:lal evidence” does riot 1 mean a large or eon51derable amount of evxdence but such relevan’t
evidence as a reasonable mmd mlght accept as adequate to support a conclusion of fact. Pterce V.
Underwood 48’7 U.S. 552 564—65 (1988), Lauderdale v. Departmenr of Agnc 923 S. W 2d 834,
836 (Tex. App.—Austin 1996, no writ). The tést is not whether the agency made the correct
conclusion in our view but whether some reasonable basis exists in the record for the agency’s
aetion. Railroad Comm 'nv. Pend Oreille Oil & Gas Co., 817 S.W.Ztl 36,41 (Tex. 1991). Wemust

uphold an agency s ﬁndlng even 1f the e\ndence actually preponderates against it so long as enough

Southwestm Pub. Serv. _Co., 962 S.W.2d at 215.
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- ELCS

o In its ﬁrst, second, and fourth i 1ssues, ASAP argues that the PUC erredm focusmg on
.-J:he geographm locatzlon of its smtch Instead, ASAP argues that, under PURA, an ELCS createsa

new LEC for a geographzc area and that the asmgnedNXX is the only relevant factor n determmng
whether a call is local for an ELCS Accordmgly, ASAP believes that the physical locatlon of its
| _ pomt of mtemonnectlon aed;uetch and the PUC’ s charactenzatton ofi 1ts busmess as bemg pnmanly
ISP-based are urelevant Because calls to its NXX must therefore be local ASAP ﬁthher asserts that
' Cente:yTel is wolatmg the order that created the ELCS and that the PUC’s order, allowmg

Centuryrel to unpose long dlstance cha.rges on calls made by its customers in San Marcos to

ASAP’s customers, pernuts Cenmry'l‘el to violate its own tanﬁ'

- - Geographiclocation or ass:gned NXX .
.1, We begin with ;ASAP’S first issue, whether the district court erred in affirming the |
PUC’s determination that an ELCS is a special arrangement that expands ILEC’s toll-free calling

only for calls that have a*‘geographic correlation” to the ELCS area. ASAP has not challenged the

_ agency rules but alleges OnIy that the rules have been misapplied to.the facts

i - In construing a statute, “our -objective is to. determme and give effect to the -
._--iegislannc’s intent.”. National-Liab. & Fire Ins. Co: v. Allen, 15 S.W.3d 525, 52‘7_F (Tex. 2000). '
Ordinarily, we first loek at the etatute’s plain and common meaning. /d. at 527. “But if a statute
cieﬁnee a term, a court is bound to constn_ie that term by its statutory definition only.” Texas Dep’t

W

of Transp. v. Needham, 82 S.W.3d 314, 318 (Tex. 2002). Statutory construction is aquestion oflaw
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for the court to dec:de 1d.; Johnson v. City of Fort Worth 774 S.W.2d 653, 656 (Tex. 1989). We
review such Icgal qu%“tlons de novo. Needkam 82 S.W. 3d at 318.

In determ:mng the scopc of the PUC ’s authonty, we must read PURA and the
Telecommmncatlons Actasa whole to dlscover the lmderlymg lcglslauve intent. Statev. Pubhc UtzI
Comm n, 883 S Ww.2d 190 196 (Tex 1994) Cities of Co:}'ms Chrisrt V. Publlc Unl Comm n, 2005
Tex App. LEXIS at *21-22 (Tex App —Austm, Scpt 23 2005 pct‘ filed). We give welghtto how
the PUC mtcrprcts its own powers; but only 1f that mterpretatlon is reasonable and not inconsistent
with ﬁe stat;lte Contfnemal Ca.§ Co V. 'Dowﬁs, 81 S W:Sd 803, 807 (Tex. 2002); Ciﬁes df Corpus
Chnsn 2005 Tex. App. LEXIS, at ¥22. The legislature intends to give an agency, created to ce:ntrahzc
expertise in a certain regulatory area, a large degree of latatude in the methods it uses to accomphsh
its regulaloxy function. Statev. Public Util. Comm ’n_, 883 S.W.2d 190, 197 (Tex. 1994); Texas Mun.
Power Agency v. Public Util. Comm’n, 156 S.W.3d 579, 586 (Tex. App.—Austin 2004, pet. granted).
Nonetheléss, an agency may not, in the guise of impliéd powers, exercise what is effectively anew -
pow‘ei", or a’power contrary to sfatufe, on the theory that such exercise is expedient for the agél_lg:y’s
. purpose, Cfl)_’ of Austin v. S&uthWestem-BeH Tel. Co., 92 S'.W._3d 434, 441 '(Tex. 2002), nor. may it
conttavene specific statutory l'anguége, run counter to the general objectives of the statute, or impose
additional burdens, conditions, of'msuicﬁons in excess of or inconsistent with the relevant-statﬁtory
provisions. State v. Public Util. Comm’n, 131 S.W.3d 314, 321 (Tex. App.—Austin 2004, pet.
“denied). -

- - We construe the text-of an administrative rule under the sanie-principl&' asif it were -
a statute. Continental Cas. Co. v. Rr’izer&, 124 S.W.3d 705, 709-10 (Tex. App.—Austin 2003, pet.
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denied).. We bear in mind that an adiministrativé.agcncy has the power to interpret its own rules, and -
its initerpretation is entitled to great -weight and deference. Id. at 710. The agency’s construction of
. itsule is controlling unless it is plainly erroneous or-inoonsiétcnt. Id* We do not consider the merits
-of the PUC’s rules on a case-by-case basis. City of Garland v. Public Util. Comm'n of Té e#, 165
-S:W.3d- 814, 819 (Tex. App-—Austin 2005, pl'et. filed). '-tRatﬁer, we consider whether the rule: (1)
~contravenes specific statutory language; (2) runs counter to the general.objectiv&é of the statute; or (3)
-imposes additional burdens, conditions, or-restrictioﬁs in excess of or -inconsiéfent with the relevant

- statutory provisions. Public Util. Comm 'n, 131 S.W.3d at 521. '

 InPURA, the legislature gave the PUC authority to define the meanings andboundaies
‘of the ELCS. Tex. Util. Code'Ann. § 55 .041. The PUC may‘expand a toll-free local calﬁng area that
-is not in a'metropolitan ex;change -but.is in a local calling area that is contiguous t-o- a metropolitan
-exchange that the [PUC] determines has a community of mterest with the exchange for which a
petitionis filed.” Id:§55.042. A community may pc'titionthg PUC for expansionof the LEC’s toll-
free local-calling area if the peﬁtioningtcxchange?-s central switching office is located within twenty-
~two miles of the central switching office of the exchange requested for eﬂa#nded local calling service
- ~orifitis “not more than 50 miles from the central office of the exchange réquested for expandpd’lécal

calling service and the exchanges share a-'coﬁmunity of interest.” 1d. § 55.045;

SO also Buddy Gregg Motor Homes; Inc. v. Motor Vehicle Bd., 156 S:W.3d 91, 98-991.5
(Tex. App.—Austin 2004, pet. denied) (de‘novo construction of statutes under substantial-evidence
review should give due deference to-agency’s interpretation of its own statutes). O
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The PUC thus defined the ELCS as a “ two-way toll-free local calling service @ﬁdﬁ
 by-an ILEC to telephone service_.subsclribers-._”- 16.Tex. Admin. Code §§ 26.219(b)(1), .221(b)3)
(2005). Mirroring the statute, the PUC rules mandate that the requested exchange areas®® have centrel
svvltchmg offices: within twenty-two ﬁ1iles from one another, or that they share a “community of
- interest,” whichis satisfied where the “petitioning and peﬁtioned exchanges have a relationship
- because of sﬁh‘ools, hospitals, local. .govenlﬁlents, ‘or business' centers, or that the-petitioning or
- petitioned excl_ianges have. other relationships that make the unavailability of ELCS a hardship on
residents of the area.” Id. §§ 26.219(d)(3)}(C), (d)}(3)(D) (2005); see also Tex; Util. Code Ann.
- § 55.046(b), (c); 16 Tex. Admin Code § 26.219(d)(3)(A) (ELCS status not available when central
 switching offices of petitioning and petitioned exchange are more than fifty miles apart).
.. Both PURA and the PUC rulés-focus on géog:'aphical data when creating an ELCS.
ELCS retallranngreqmres a geographical nexus of twenty-two miles, or 2 coxmﬁm;ity o-f interest if
the geographical nexus .is not more than fifty miles, bctwecn. the called and calling parties.
-Historically, thei’UC would use the NXX to determine whether the calls terminate within the ELCS’s
.geographical requirements. ' Although the PUC no longer requnes a geographic terminal poiht foran
NXX, when a carrier like ASAP allows its customers to choose thclr NXXs irrespecﬁvé of geographic

location, it is a reasonable interpretation of the statutes to require a geographical nexus between the

- Exchange area” is defined as: “[t]he geographic territory delineated as an exchange area
by official commission boundary maps. -An exchange. area usnally embraces a city or town and its
environs. There is usually a uniform set of charges for telecommunications service within the
exchange area.” 16 Tex. Admin. Code § 26.5(79) (West 2005).
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customer and thel_\lXX.’f We emphasize that the default rule in this case, without the creation of the
[ELCS, would be that the calls in question would be toll calls. Only with the establishment of the'
'ELCS, a creature of Texas state law- qonceming intrastate communications, could the calls be made
-tolkfree, Particularly, calls from San Marcos-tﬁ' one .of the NXX exchanges in this case could only be
-toll-free if made under the terms of the statute and the PUC rules Despiﬁ ASAP.’s.'arguments to the
contrary, there isnonew ““San Marcos-KyleaFentress;L.ockharﬂocal-calﬁng area;” only aﬁewly created
- ELCS, for which the existing LEC must be compensated in some manner for the costs loss of revenue
associated with the creation of the ELCS. See Tex. Util. Code Ann. § 55 .048.?’
The PUC’s construction of PURA and PUC rules controls unless it is plainly erroneous.
See Rivera, 124 S.W.3d at 710. ~ We find no reason to -f)elieve that the PUC’s requirement of
:.gcographic proximity in the ELCS ié erf?nn%t:us.28 Instead, we give deference to the PUC’s approach
to this dynamic and shlﬁmg area of telecommumcanons pract:cc Accordmgly, because the ELCS
requires a geograplucal nexus, ELCS ehglbﬂlty may not be determined solely by the ass:gned NXX

in this clrcumstance We ovcrrule ASAP’S ﬁrst issue.

% In fact in as31gnmg an Austm switch to the NXXs at issue here, it is ASAP’s s actions, and
not those of the PUC, that stand in conflict with traditional geographic number assxgnments

I We note agair that, although ASAP negotiated compensatxon for calls associated with
other N}(Xs it has dec]med to do s0- for those at 1ssue in tlns case.

* ASAP further argues that the result here unfairly bars CMRS prowders from bcneﬁttmg
from the creation of an ELCS. We note, howcver, that the PUC did not make such a rulmg and that
ASAP could remedy the problem by estabhslung a geographlc presence in the locations at issue in
" ‘this case by arranging to recelve calls at the local rate center or the tandem switch serving the rate -
centcr .
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Substaﬁﬁal—e&fid‘ente‘mﬁéw

‘Inits second is_sﬁe," ASAP asserts that the PUC’s order incorrectly held that CenturyTel
did not violate the PUC’s orders éstabﬁéhing--the ELCS between San Marcos and Kyle, Fentréss, and
Lockhart. ‘We construe this arglnnentto coﬁsisf ofa ;ubsiantial—evidcnoc challenge to the PtJC’_s
conclusion that calls from CenturyTel’s San Marcos customers to ASAP’§ paging and ISP customers:
were toll calls and not ELCS toll-free. -

ASAP concedes that it has neither a switch nor a point of interconnection within the
ELCS. When a call i§ made from a Centurﬂ’él customer to an AS.AP_ customer, whether to a paging
customer or to an ISP, tﬂe call must be routed outside of the ELCS to ASAP’s .sﬁtch—lmatw in
Austin—before it can be transferred to the end-caller. Aside fromits paging services, the record shows
that the majority of calls to ASAP;S customers w-erc.directec-l to ASAP’s Austin ISP facilities. Only
onie identified ISP customer, San Marcos Internet; has ofﬁces in San Marcos However, San Marcos
Internet receives its calls tlﬁ*ough'A'SAP’-s tandem in Austin, and then it arranges for the call to reach
its facilities in San Marcos. In addition, ASAP’s contracts with its ISP customers provide that calls
terminate at ASAP’s switch in Austin. We find there to be substantial evidence that the calls at issue

in this case are not entitled to local ELCS rating. We overrule ASAP’s second issue.

CenturyTel’s tariff .
We have determined that calls to ASAP’s Austin switch and point of interconnection
are .'Ith. cntltled to ELCS retml ranng -'b'ecause théyl are locaied outside of the ELCS geographic -

proximity. We now turn to ASAP’s fouith issue, whether CenturyTel violated its own tariff—which
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permits CenturyTel customers.to make unlimited calls within the “local” exchange-—by imposihg a
tollon CenturyTel customers for calls to ASAP’s NXXs. Inparticular, ASAP argues that CenturyTel’s
tariff defines an exchange area as the
.unit established by [ CenturyTel] for the administration of telecommunications service
1+ ima specified:area for which a separate local rate schedule is provided. The area - .
- usually embraces a city, town, or village and its environs. It consists of one or more
~ central offices, together- with associated plant facilities used in furnishing
~ telecommincations services in that area.
2 a : * a
ASAP then notes that, after the establishment of the San Marcos-Kyle-Fentress-Lockhart ELCS,
- CenturyTel has connected calls without imposing 2 toll with SWBT and Verizon outside of San
- Marcos but within the ELCS It concludes that fallmg to charge a toll for calls to SWBT and
Verizon customers in Kyle, Fentress, and Lockhart. violates the terms of Century’l‘cl’s tariff.
Otherwise, ASAP insists, the only means by which CcnturyTel can act consistently with its tanff and
not charge tolls on calls to SWBT and Verizon customers is to con51der that the inclusion of an
' addmonal $.39 charge in CenturyTel’s tanﬁ‘ to compensate it for the costs associated with the ELSC
expands the deﬁnmon of “exchange in the tanﬁ‘ itself. That cxpansmn must, by necessity, mclude “
calls to ASAP’s customers

Because we havc already deculed that calls to ASAP’s Austin switch and point of-

interconnection do not qualify forELCS_, Centur)/l‘.el has not violated its tanﬁ' when it connects calls

. . ™ ASAP also points out that, in its bills to customers, CenturyTel identifies calls to ASAP
numbers with Lockhart NXXs as being calls to Lockhart. We are not bound by CenturyTel’s billing
. 1dent1ﬁcrs when considering the legal question before us.
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. without imposing a toll from its customers to SWBT and Verizon customers in Kyle, Fentress, and
- Lockhart. The record establishes that CenturyTel did not treat calls to ASAP’s customers differently

from calls to‘Verizon or SWBT customers. Both Verizon and SWBT have arranged physicai.'

- network facilities and points of mterconnechon within the E.LCS to carry calls directly from San

Marcos to. Kyle, Fentress, and Lockhart. ASAP. has not. Therefore, ea]ls to Venzon and SWBT
customers are local calls .under the ELCS,:and calls to ASAP customere- are-'not. Accordmgly, we:
agree with the PUC’s determination that CenturyTel did not violate .its tariffs. We overrule ASAP’s

fourth issue.

PURA s anti-competmve provxsmns
In its fifth issue, ASAP contends that the PUC and the district court erred by'
assuming that the calls to its customers were not local and by concluding that CcnturyT el’s actions

were not antwompentlve or d&smmmatory Accon:lmg to ASAP these calls are local and, for that

reason, CeumryI‘eI acted anucompentlvely and dxscnmmatonly by not chargmg a toll on calls to .

customers served by vnrehne ILECs in Kyle Fenlress and Lockhart while i nnposmg atoll on calls
to ASAP’s pagmg and ISP customers See Tex Util. Code Ann §§ 52 108(3) (West Supp. 2005)
55.003(c), .005, .006 (West 1998). We have already decided that th_e PUC did not err in
charactmzmg _the calls to ASAP as non-local because they termirtate at ASAP’s Austin sw_itcl_i,-
outside ef the ELCS. In fact; Cenmr}fl‘ el does tmt treet eails to ASAP customers:anydiﬂ'erently than
calls to Verizon and SWBT customers. Those companies have established interconnetion facilities

mthe gquraph:careato carryELCS calls from San Marcos to K_)tl_e, Fentress, and Iockhart. Calls
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- to ASAP customers are always routedto Anstm ASAP could &stabhsh the physical facilities in the
-area or 1t could enter into blllmg agreements for those calls, but it has failed to do so. We therefore
,.ﬁnd that substantlal ewdcnce to support the PUC’s detennmataon in that Centm-y’l‘ el’s imposition

.of tolls on calls to ASAP’s customcrs was not antlcompctmve or d}scnmmatoxy Wc overrule

| ASAP’sﬁﬁhlssue o

T;ta'te regnlation.of ASAP’s ISP services:: - .-

In:its seventh and-eighth issues, ASAP oontends that its ISP service is “incidental”
" to its CMRS service and, accordingly, oatmot. be regulated by Texas or the PUC because states may
not regulate purcly CMRS providers: Seeid. § 51.003(5) (West 1998). ASAP further contends that
the PUC cannot assert.jlxrisdicﬁon over it because ASAP “provides only interstate services,” as
- opposed to both interstate and intrastate services. ASAP concludes that, because the PUC does not
* have jurisdiction over it, the PUC may not requme itto rsgistcr for its ISP services as a “basic local

' telecommunications service” as defined in utilities code section 51.002(1).

Inademai serv:ces \.

_ Spociﬁc to- 1ts seventh 1ssuo, ASAP argues that, if a telecommunications service is
| “m(ndcntal;’ toa CMRS semce, astate may not regulate that “in dental” service. See47 U.S.C.A.
§ 332((:)(3) (W est 2001) Becmxse ASAP believes that its ISP service is ‘ﬁncldental" to its CMRS
serwco, 1t asserts that the district court erred in aﬂinnmg the PUC’s determination that 1t could

| roqmre ASAP to reglster those semoes See Tcx Ut Codc Ann. § 52.103 (W est 1998)
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State authonty is limited by the federal act, wh:ch states that “no State or local
govemment shall have any authonty to rcgulate the. cntry of or the rates charged by any commcrc;al
moblle service or any pnvate moblle semce, except that thls paragraph shall not pr()hlblt a State-'
ﬁ'om regulatmg the other terms and condmons of commercnal moblle services.” 47 U. S C A.
§ 332(0)(3) (W est 2001) ’I‘he PUC declded that ASAP’s service to ISPs was not mmdental” to its |
CMRS services and, thcrefore, that it could require ASAP to register its ISP serwces."’

In this case, the; record shows that none of the KyleorFent'réss NXXs, and only thlrty

of the Lockhart NXXs, were assigned to ASAP’s paging customers (CMRS service). Therefore, the:

® “Incidental” communications services have not been explicitly defined by the PUC.
However federal authority grants the right to use mobile stations in providing incidental services:

Carriers authorized to prcmde other communications services mcxdental to the
primary public mobile service for which the authorizations were lssucd., B
provided that:" '

(a) “The costs and éhargw of subscribers who do not wish to use incidental -
services are not increased as a result of provision of incidental services to
other subscnbers

(b) The quality of the primary pubhc mobile service does not matenally_ -
deteriorate as a result of provision of incidental services, and neither
growth nor availability of the primary public mobile service is
sngmﬁcantly diminished as a result of provision of incidental services; and

'(c) The prov131on of the incidental services is not mconsmtcnt with the .
‘Communications Act of 1934, as amended, or with FCC rules and
pohcles

47 CFR.§22323.

Although the FCC has not defined the term, “incidental” as defined by the Merriam-
Webster Dictionary, means “occurring merely by chance or without intention or- calculation.”
Merriam-Webster Dictionary Online, available at www.m-w.com/dictionary (March 5, 2006). -
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remaining NXXs in Lockhart, and all of those in Kyle and Fentress; were assigned to ASAP’s ISP

customers (non-CMRS service): In addlition, ASAPiprovides its ISP customers a wireline connection

© . .sothat they can access the Internet.: As the ALJ observed, the record éstablishes that the only service

-that ASAP provides ISPs is wireline transmissions of calls so that the ISPs’. customcr.s can access
' ﬂle'l-.intcmet. This service does not involve ASAP’s CMRS service in any way. Instead, while not
- . disputing the .ev.id'encel in thjs case, ASAP'would have us consider its unrelated use:of the internet
+:to~transmit its p’aging calls to its sate]]ité service im Chicago, which then'transmits thesignal to
paging terminals.. The.ALJ and the PUC rejected' ASAP’s contention that-the Chicago-bound
internet message, which might be properly characterized as internet use incidental to CMRS service,
couldbe attributed broadly to ASAP’s transmission of calls to Austin to its ISP customers. Wefind
that record contains subsimiﬁal evidence to support .thelPUC’s determination. Because the ISP
| semces are not .incid'entalto ASAP’S CMRS services, the State may require ASAP to register that

service, :We overrule ASAP’s seventh issue:

Intersfate serwces
. In its elghth issue, ASAP argues that the PUC cannot aocept jurisdiction over the ISP-
_7 bound calls because thosc calls are mterstate and thus may’ be regulated only by the FCC.

o State law is pre—empted under thc Suprcmacy Clause of the Umted States Constitution
in three cucumstancfm See U.s. Const art, VL First, Congmss can deﬁne cxphcltly the extent to
whmh ltS enactments pre-empt state law See Shaw V. Delta Azr Lmes Inc 463 U S. 85, 95 98
(l 983) Pm—emptlon ﬁmdameuta]ly isa qucstlon of congrcssnonal mtcnt, see Schnezdmnd v. ANR

Plpelme Co., 485 U.S. 293 299 (1988), and “when Congress has made its mtent known through
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explicit statutory language, the courts’ task is an easy one.” English v. General Elec: Co., 469 U-.-S.
72, 79:(1990). Tn this-case; Congress has made its intent #lear that the FCC and state commissions
share_-authoﬁty; and so we will not follow this prong of the analysis.

 Second, inthe absence of explicit statutory language, state law s pro-empted where
it regulazes conduct ina field that Congress intended the federal government to occupy exclusively.
Id. Such an intent may be mferredfrom a “scheme of federal regula‘hon . S0 pervasive as to make
reasonable the inference that Congress left sio room for the States to supplement it, * or where aniact _
of Congress “touches 2 ﬁeld-in which the federal interest is &o-domjnaﬁt that the federal system will. -
be assumed to preclude enforcement of state laws on the samé mbjéct.” Ricev. .Sam‘a Fe Elevator
Corp., 331 U.S. 218, 230 (1947). “Where . . . the field which congress is said to have pre-empted”
includes areas that have “been traditionally occupied by the States,” congressional intent to supersede:
state laws must bc “‘picar and maﬁifest.’” Jones v. Rath Packing Co., 430 U.S. 519, 525 (1977),
 (quoting Rice, 331 U.S., at 230). Again, the federal statutory language is clear that the states share
regulatory authority, and so we will not apply the second prong. |

Finally, state law 1spre—emptcd to the extent that it actually conﬂlcts with federa] law.
Thus, the Court has found pre—ptlon where itis 1mpossxble for a pnvate party to complywlth both
state and federal reqmrements see,e. g., Flonda Lime & Avocado Growers, Inc.v. Paul, 373 U.s. |
132,142-143(1 963) orwhcre state law ¢ stands asan obstacle tothe accomphshment and execution
of the full purposes and ob_]ectlvas of Congrm ” Hines v. Davzdomtz 312 U.S. 52, 67 (1941).

In 1999, the FCC cons:dered issues mvolvmg rec:procal compcnsatlon that LECs

wanted to recover from ISPs for commumcatlons dehvcred to ISPs Imtml Order, 14 FCC Rod at
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3689-90. In considering its own jurisdiction to consider the issue, thé FCChadto détermine-if ISP
calls were: intrastate. (and thus outside of the FCC’s jurisdiction) or interstate (and thus. within its
jurisdiction). /d! at 3696-97.-The ECC thus turned to the nature of thg transmission of information
\aj_;a_-;issue.ix; coﬁduclinguintemet business and decided ISP calls: terminated at me-swéﬁéite being
accessed, not at--ﬂ'le'poinl alt:Which the call is received by the ISP; thus, ISP calls-cm':t_ld not be
characterized as.“local” calls. See-id. at 3697-98. As a result, the FCC found that ISP:calls were
exempt. from reciprocal l;ompcnsaﬁon- rules. See id.. Noting that:it-had not yet adopted amle
governing compensatibn for this type of communication, see id. at.3703, however, thé FCCheld that
LECs could reach their own'interim agreements. fol' the recovery of édsts, to be enforced by.state'.
commissions, or that state comumissions could regulate this area until the formal adoption of an FCC
rule. /d.at 3703-05. The D.C. Circuit vacated the rling, finding that the FCC had not adoquatly
explained its: reasomng for determining that ISP calls were not. “local” calls BeII Atl.: TeI Cos. v.
Federal Commumcanons Comm’n, 206 F.3d 1 9 D.C. Cir. 2000) |
On remand, the FCC again ooncluded that such tra.ﬂ’i§ is lzot subject to remprocal

compensation. Implementanan of the Local Compennon Pravmons in the Telecomms. Act of 1996,
16 FCC Rcd 9151 9152-53 (2001) (Remand Order) Agam, the eentral issue was rec1pmcal
compensat:on-n—when ILECs transported calls to ISPs related to CLECs the ILE.Cs argued that the
call did not tennmate on a CLEC line but somewhere on.the internet itself, thus obwatmg the
reclprocml compensahon requlrements Id. at 91 59 CLECs mstcad argued that thc calls terminated
* atthe ISP, thus making them local calls for which the CLECs would be entitled o compensation.

- Id.
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The FCC fmmd that, under section 251(g) of the Telecommunications Act, Congress

“carved out” ISP services from the recnprocal compensahon mandates of section 251(b)(5). Id at
9152-53. The FCC abandoned its previous analysis that focused the “termination” of the calland
- instead adopted a position focusing on the inferlintmstaic nature-of _the communication, §oncluding
that “traffic bound for information service proﬁders (ipcluding Internet access traffic) oﬁén- has'an
interstate. component.” Id. at 9175. Because “the interstate and intrastate components cannot be
reliably separated . . . ISP traffic.is ‘properly. classified as: interstate, and it falls under ‘the -
Commission’s” jurisdiction to regulate charges. J4. In doing so, the Commission no longer found
it necessary to define at what point an internet-bound call “terminates.” Id. at 9177. Instead, the

FCC focnsed on the nature of the “communication”:

Most Internet-bound traffic traveling between a LEC’s subscriber and an ISP is™ .
indisputably interstate in nature when viewed on an end-to-end basis. Users on the
Internet are interacting with a global network of connected computers. The consumer
contracts with an ISP to provide access to the Internet. Typically, when the custonier -
wishes to interact with a person, content, or computer, the customer’s computer calls

a number provided by the ISP that is assigned to an ISP modem bank. The ISP .
modem answers the call (the familiar squelch of computers handshaking). The user
initiates a communication over the Internet by transmitting a command. In the case
of the web, the user requests a webpage. This request may be sent to the computer
that hosts the webpage.  In real time, the web host may request that different pieces
of that webpage, which can be stored on different servers across the Internet, be sent,

- also inreal time, to the user.: For example, on a sports page, only the format ofithe
webpage may be stored at the host computer in Chicago. The advertisement may
come from a computer in California (and it may be a different advertisement each
time the page is requested), the sports scores may come from a computer in New
York City, and a part of the webpage that measures.Internet traffic:and records the -
user’s visit may involve a computermVnrglma. Ifthe user decidesto buy something -

. from this webpage, say a sports jersey, the user clicks on the purchase page and may
be transferred to a secure web server in Maryland for the transaction. A single web
address frequently results in the return of information from multiple computers in
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- various locations globally. These different pieces of the webpage will be sent to the
user over c;iﬂ'erent network paths and assembled on the user’s display.
K. at 9178. When “elideto-end”' communications involﬁﬁg ISPs cross state Imes, the FCC thus
categorized theﬁnkthmhe LEG provides to connect the end-user with an enhanced servicoprovider
as mterstate access service. Id. ISPs only tech:mcalty modlfy and translatc communication, so that
their customers will be able to interact W1th computers across the g]obal internet; accordmg to the
ECC they are not the focus of the commumcauon. 1d. at 9180. The FCC then adopted a
“bill-and- keep” compensatlon system, whereby each carrier recovers its costs from its own
end-users, in the place of reciprocal compensation agreements. /d. at 9154-57
Uponreview of the Remand Order, theD.C. Cimﬁt again remanded the case, finding
errer'in the FCC’s interéretatidn- of sections 251(b)(5) 'an(i 251(g), whjch formed the basis for th'e.
FCC’_S order. WorI(fCoel, Inc. v. Federal Communications Comm 'n, 288 F.3d 429, 430, 432-34
(]j.C. Cir. 2002). ﬁe coﬁn did not vacate the Reﬁlaﬁd Order, however, ﬁnding that “thereis plainly
a non—ﬁivial likelihood that the Commission has authorityfo elect such asystem [ofcornpensationj -
Id at 434 The FCC proceedmgs are Stﬂl pendmg on remand and the Order on Remand remains in
effect See Pacific Bell V. Pac— West T efecomm Inc 325 F.3d 1114 1122-1123 (9th Cir. 2002)
: The smlatlon atissue in ﬂns caseis ﬁmdamentally dlﬁ'ermt from the one conmdered
by the FCC in its reciprocal compensation decisions. In the reclprocal compensation pmblem, the |
ECC has been attempting to solve in what manner LECs can recover their costs, but it is clear they

_ 3 ‘We note, however, that each carrier ultimately receives oompensatlon for its services.
_ Whether under a reciprocal compensation or bill and keep system, each carrier is able to recover all
costs associated with providing its services.
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will be recovered in some manner. In this case, we h;ivea-l simpler problem-—the calls at issue travel
o'v_ter lines that m@ér Texas law are toll calls. CenturyTel cannot fecover its- c;osts for'_trans.porting
_ -tho.'sc calls:through such meo;hanisms ashave been provided by the ELCS statutes because no ELCS
- includes San Marcos and Austin, and ASAP has refused to enter into intawonn‘ec’tion:ﬁgr_eements
tobb_v.-iate thetechnical prohlexﬁs here. In this case, it does not matter-whether the termination poixit -
of these .calls is in Texas or: any other lﬁcation but in. what: manner the éa‘lls .are physically
transported, which is th;ough-linm from San Marcos to Austin that require-a toll.. State regulation
of the hltrﬁstatelservice, even if it affects interstate service, is not preempted unless it thwarts or
- impedes a valid federal policy. See English, .496 U.S. at 78-79; Louisiana Pub. Serv. Comm’n v.
Federal Communications Comm'n, 476 U.S. 355, 375 n.4 (1986). Because our holding doe-snot
thwart or ﬁnpedc.federﬁl policy in this area, but concerns an entirely Texas problem, we ovemll,e-.

ASAP’s eighth issue.

Federal rights
| In itsthird]a;nd sixth iésues, ASAP complajns-ﬂ;at, bypermitting Centﬁryrcl to charge
atoll o:li calls to ASAP’s NXXs, the PUC violated ASAP’S federal interconnection and local dialing
parity nghts | | | |
o Iﬁterconn ection
ASAP first argues that the PUC’s order denies. it interconnection and numbering

resource rights as a CMRS carrier. In particular, ASAP argues that characterizihg_ its CMRS service -
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as “terminating” at its Austin switch in effect treats ASAP as an end-use customer of the LEC and
not as #co—carrieri We diéag‘rec. |

- According to the FCC, 2 paging terminal performs a termination function because it
- receives calls that originate on the LEC’s network and transmits tlae calls from its terininal tothe . -
paé&t of lhe callgd‘party. Inre lSR,-’-I SFCC Rcd zlt-l 1179. To perfonnthls ftlnction-, the terminal .
g ﬁrst directs the page to an appmpriate.transmltter.in-the paging network, and-.then that transmitter
delivers the page to the recipient’s paging unit. Ial. The terminal and the netWork_ thus perform
routing or sw1tchmg and termination. Id. In addition, Type 2 intémdmect_ions, such as the ones
ASAP employs, are interconnection options where the CMRS provider owns the switch and provides
call origination and termination functions. Id. at 11180, B |

Ac;ording to the FCC, a carrier’s interconnection rights concern how carriers must

compensate each other for- the transport and termination of calls. Id. ﬁt ‘ll 184. They do not c&_mcenl
charges which may b.e properly imposed on end users. Jd.- As a result, because of the olrerlap of .
FCC regulatlons state regulauons and the nature of the telecommnmcatlons industry, the same call
may be wewed asa local call by the camers and atoll call by the end-user. Id. Bven if,in tlns case,’
ﬂlc pagmg calls are local for thc purposc of carrier-to-carrier oompensatlon the PUC did not violate
thosc mtcrconncctlon nghts by lmposmg long—dxstance tolls for those calls on the end-users.
Interconnection nght_s do not inidicate whethe:r the call is a toll call to the end user, an issue for t!lle-l '
‘states to detm‘mjr_le within their systems of cIasmfymg local and toll calls Thus, we do not ﬁnd an
interconnection pfoblem in this case. Furt]_:_ermoré, we note that it is W1thm ASAP’S'. ﬁbi]ity tl)

ameliorate this problem by entering into an intemonnection.agreemeﬁt with CenturyTel, but it has

35



chosen riot todo so. The record shows that CenturyTel offered to negotiate such an agreement and -
that ASAP did not do so.*

LocaI dmlmg parxty

| Next ASAP urges that the PUC s order wolates its local dJahng parity nghts See
47 U S C A. § 251(b)(3) (West 2001) ASAP argues that, because its NXXs are local, calls ﬁ‘om
Centeryrel’s customers in San Marcos to ASAP’s customers shou]d only require local
dmlmg——seven daglts (NXX XXXX)—m the same w&y that cal}s entlrely within San Marcos do.
| Under section 251 (b}(3) of the Telecommmncatlons Act,anLECis required to permit
telephone exchange service customers w1thm a defined local callmg area to dial the same number
of dlgxts to make alocal telephone caJl as they would to other customers of the LEC not\mthsta:udmg
the 1dent1ty of a customer’s or the ca]led party s local telephone service prowder Implementation
of rhe Local Competmon Prov:s:ons of the Telecamms Act of 1 996 PartITI 61 Fed Reg 47, 284
4?,297 (Sept. 6, 1996) (adoptlng 47 CFR. pts. 51, 52). To the extent that a CMRS provider offers °
telephone exchange service, such aprowder is entitled to receive the beneﬁts of local dialing panty
Id at 47 298 Local dlalmg parity wﬂlbe accomphshed tln‘ough implementation of the unbundling,
number portablhty and mterconnectlon reqmrements of section 251. Id. The provxsmn of
nondlscnnunatory access to telephone nnmbers, by 1tse]f doee not fulﬁll the local dlalmg parlty

mandate of section 251(b)(3) Id

y 2 addmon, ASAP has entered into such agreemnts w1th SWBT for calls from San
Marcos to ASAP’s 512-222 NXX.
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In adopting rules concerning local dialing parity, the FCC has recogmzed tﬂa’t a

-.teleﬁhone:.éall requiring §even-digit.dialingr is not necessarily a local call, .tﬁat. a telephone call

 requiring ten-digit dialing is not necessarily atolt call; and that some states with ELCS arrangements .

may have varymg interpretaﬁo.ns as to whatconstitutes.a.local or toll call_‘.' 1d:at-47,-—29.9. The FCC -

- has' ﬁot:imposed a -locél dialing-parity rule in contravention of Va:rious_ state practices. See id.

- Instead; it defers to the states’ definitions of ocal and toll-calls and only mandates that serwce _

- providers be given local dialing parity based on the state’s approach to defining local calls, regardless |

of whether the-serviée.provider chooses to utilize seven or ten digit dialing procedures for those
calls. Id.

In this case, both Verizon and SWBT have ﬁoints oi: interconnection within the ELCS '

and fhus are able to offer local calling with seven-digit dialing. In contrast, we have already

- determined that the PUC did not err in finding that calls from CeﬁturyTel’é San Marcos customers

to ASAP’s NXXs are not local under Texas law. CMRS providers such as ASAP have considerable

.laumdc in‘assigning numbers Although thc wireless semce is not limited to.use w1thm that rate .

" center, the mreless_'-subscriber’s numbert is associated with a specific geographlc rate center. SeeIn -

reTe eIephone Number Portabllzty, 18 F.C.C.Red 23, 697 23,701(2003). NXXs that have anominal . -

geogaphlc asmgnment but that are divorced by the actual me.thod of transport from the geographlc .

rate center, cannot be used as the sole factor in detenmmng Ioca] dialing parity issues. In other

' words, it does not matter where ASAP’s paging customer is; it does matter how ASAP requlres i«

Cenmry’I‘el to transport the call from San Marcos to ASAP for transmission of a pagmg mgual tothe .

customer.
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~ The cvildtmce in this record establishes that calls to ASAP’s paging customers are
-trmsported from' San Marcos to Austin. The: nominal aésignment of ASAP’s NXXs to- Kyle,
Feniréas, snd Lsckhart does: not ehenge-dhis: feckmalogical fet. T sdidition, the réooedl dlio
establishes that the majority of calls to ASAP’s NXXs are calls to ASAP’S ISP c.ustOmds, calls that
are properly understood as wireline and not CMRS calls. ASAP has no point of interconnection in
ti:e ELCS: >-Based on this evidence, we find that the Commission did not violate any local dialing

parity issues.

Othe:_- issues
'ASAP makes further arguments that the PUC wrongly equated CMRS with a wireline

network and violated ASAP’s CMRS rights to use Type 2 interconnections. The thrust of ASAP’s
arguments on this point is that the PUC

wrongly applies wireline concepts to ASAP’s mobile, paging service when it

concludes that CenturyTel can impose retail toll charges on its end users who call

ASAP’s paging customers who are not (or are deemed to not be) within the ELCS

area. We are addressing mobile service: Being mobile—and occasionally outside

the wireline local calling area—is not a crime that is punishable by a toll.
As wehave noted, it is not the locatzon of the pagmg customer that is at issue here Instead, it is only
the means by wluch calls must be transported Erom San Marcos to ASAP for ASAP to send apaging
mgnal to its customcrs No customer of ASAP is bemg ‘pumshed” for being moblle The PUC is

only allowing CenturyTel to recoup its costs from 1ts San Marcos customers ﬁar placmg a call to

Austm, outmdc the ELCS.
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In addition, ASAP attempts to compare the issues in this case to those that arise in
the context of number portability: See Central Tex. Tel. Coop. v. Federal Communications Comm’n,
402 F.34:205, 211:12:(D.C. Cir. 2005); United States Telecom Ass'n v. Federal Communications
Comm.’n,400F.3d 29;32 (D.C. Cir. 2005).* Twotypes of“ﬁortabiligf ’exist. “Numbefportability”
is “the ability of users of telecommunications services to retain, at the same location, existing

‘telecommunications.numbers without impairment of quality, reliability, or convenience when
switching from one telecommunications carrier to another.” 47 U.S.C.A. § 153(30) (West 2001):
“Location portability” to which ASAP makes its comparison, is “the ability of users of
telecommunications services to retain existing telccommunicaﬁons numbers without impairment of |
quality, reliability, or convenience when‘ moving from one physical location to another.” Central
Tex. Tel. Coop., 402-F.3d at 206-07. The FCC rules currently permit only a limited location
portability. _-Sg'e United States T elécom Ass’n, 400 F.3d at 38. The Telecommunications Act’s
“requirement to provide number portability- is hm1ted to situations when users remain ‘:-at the same-
location,” and ‘switch[] from one telecommunications carrier to another, and thus does not include
service and location portability.” In-ré Telephone Number Portability, 11 FCC Red 8352, 8447

| (1996) (citing 4# US.C.A. § 153(30)). As the D.C. Circuit has observed, location portab:hty has

a di'st;incﬂy ' geograpl;ic focus.. United States Telecom Ass’n, 400 F.3d at 32, 37. Telephone

subscribers must change their telephone numbers when they move outside the area served by their

% The FCC and the D.C. Circuit have not fully determined this issue. The cases we have -
reviewed concern issues of wireline-to-wireless portability that have been resolved against the FCC
on procedural grounds. We will review their holdings inasmuch as the’y aid an understandmg ofthe
purpose and function of number portability. :
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current central office, defined as the location of the switch., Central Tex. Tel. Coop., 402 F.3dat207.

‘Thus, location portability only exists when a wireline customer moves physical location within the - -

area covered by the switch identified with the existing NXX. “In the completely wireless context,
‘however; customers who move, temporarily or pgrmanent_ljr, may refain their numbem.-- ~Theymay
do-so0 not because there is location portability, but because, despite their moves, they are still within
arvarea their current wireless carrier serves.” Id. at 212. In other words; calls to wireless customers
uﬁliz_e the technological rate centers as originally assigned; there are nﬁ location portability issues -
because a call to the wireless customer is still transported to the same switch as originally assigned . -
‘without regard to the location of the wireless customer.

‘Therelationship bctwecn awireline and a wireless company in portability is different.
Although the geographic location of the wireless customer may not be controlling; when porting
numbers to-wireless carriers that do not have a point of presence in the local area, a donatiﬁg carrier
delivering a call to a ported number might be forceti to deliver the call outside of its-local service
' area. Seeid. at 208. it would thereby incur transport chﬁges that were not factored into its rate.. Jd.
To focus on the “location” of the telephone number, based solely on its nominal rate center
assignment, “is at best metap_hysical.” See United States Telecom Ass’n, 400 F.3d at 37. B

ASAP’s reference to the number portability issues does not inform our analysis-.here.-
| Portability, in essence, requires the faﬁng_of-formerly local calls as I@ when the numbgr'hasbeen
“pbrted” to another carrier w1thm thc;,:same geographig rate center. Prol_:olems have arisen concerning
the portabthty of w1re1me num_bé;s to WJI‘B]BSS providers v?hen_ ﬁhe f:us_t'omef has also moved

geographic locations. _HoWe'Ve._r, the portability issues only precludé charging atoll ona call that was |
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‘local before the number was ported to another carrier and might thus become a toll call but for the
portability requirements. ASAP’s numbers neither were ported from another carrier nor have they
ever been in CenturyTel’s geographic rate center. Thus, we do not find that portability issues

illuminate the problems in this case.

Conclusion as to interconnection and local dialing parity rights
Wehave rejected ASAP’s arguments concerning its interconnection and local dialing

parity rights. We overrule ASAP’s third and sixth issues.

CONCLUSION
Having overruled ASAP’s issues on appeal, we affirm the judgment of the district

court affirming the order of the PUC.

Bob Pemberton, Justice
Before Chief Justice Law, Justices Pemberton and Waldrop
Affirmed

Filed: May 5, 2006
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