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MM Docket No. 05-143

In the Matter of

Amendment of Section 73.202(b)

Table of Allotments,
PM Broadcast Stations.
Romney and waraensville,
West Virginia

To: Audio Services Division

)
)
)
)
)
)
)
)

RM-11221 RECEIVED· FCC

NOV 3 0 2005

Federal Communicalloo Commission
Buroou JOffice

MOTION TO ACCEPT LATB-FIIJID COMMENTS

Cornwell & Ailes, Inc. ("C&A"), by its attorney, respectfully

moves to accept the attached late-filed comments in the above

captioned proceeding. In support thereof, the following is shown.

C&A commenced this proceeding with its petition for

rulemaking seeking a new PM station at Romney, ¥IV. It filed its

petition without benefit of counsel, although it had retained

experienced engineering services to assist it. The undersigned

counsel was retained after C&A became aware that a

counterproposal had been submitted.

C&A's counsel, together with its engineering consultant

prepared comments addressing the counterproposal, and regularly

reviewed the Commission's daily digest for an indication that the

Media Bureau had accepted the counterproposal for filing which

established a deadline for the submission of its comments. No

such item has appeared.

However, it now appears that the Commission's Consumer and

Governmental Affairs Bureau released a public notice on October

20, 2005, accepting the counterproposal. The Commission did not
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serve a copy of this notice on C&A; hence its notice was merely

constructive.

It is established law that when the Commission relies on

constructive notice to establish a deadline, as is the case here,

the procedures involved must be completely clear and unambiguous.

Abundant Life, 10 FCC Rcd 9977 (1995). As all pleadings in this

proceeding are addressed to the Media Bureau, the failure to note

a document issued by another bureau is understandable and

excusable. Moreover, C&A's comments provide factual material

relevant to the Commission's determination of which proposal

better meets the public interest. Neither C&A nor Hardy County

Broadcast Associates will necessarily benefit from the adoption

of their proposal and the rejection of the other. No matter which

community receives the allotment of Channel 239A, applications

for a construction permit may be submitted by anyone, and the

proponent has no advantage in obtaining the permit.

Accordingly, for the reasons stated herein, the Commission

should accept the reply comments of C&A.
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Respectfully Submitted,

CORNWELL & AILES, INC.

By(L-d~(
~ Jerrold Miller
v Its Attorney

PAGE EI4

November 30. 2005

Miller and Neely. P.C.
6900 Wisconsin Ave.
Suite 704
Bethesda. MD 20815
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I hereby certify that on this 30th day of November, 2005, a copy ofthe foregoing
document was placed in the United States mail, first class postage prepaid, addressed to the
following:

Lee 1. Peltzman, Esq.
Shainis & Peltzman, Chartered
1850 M Street, NW
Suite 240
Washington, DC 20036
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Before the
Federal Communications commission

Washington, D.C. 20554

In the Matter of

Amendment of Section 73.202(b)

Table of Allotments,
FM Broadcast Stations.
Romney and Wardensville,
West Virginia

To: Audio Services Division

)
)
) MM Docket No. 05-143
)
) RM-1l221 RECEIVED - FCC
)

) NOV 3 02005
)

Federal Communication Commission
Bur&IIU I 0fIIca

COMMENTS ON COUNTERPROPOSAL

Cornwell & Ailes, Inc. ("C&A"), by its attorney, respectfully

submits these comments on the counterproposal of Hardy County

Broadcast Associates to allot Channel 239A to Wardensville, WV,

in lieu of Romney, WV, as proposed by the Commission in its

Notice of Proposed Rule Making, DA 05-743, released March 23,

2005. '

Wardensville is a very small town; its 2000 Census

population was only 246.' The Commission considers such

communities as "quiet villages", not qualifying for a first local

service preference as compared to a larger community. In

contrast, Romney is a complete community, having both a

commercial and a noncommercial station. Allotment of Channel 239A

to Romney would thus result in Romney obtaining its first

1 A motion to accept late-filed comments is being submitted
simultaneously herewith.

, Attached hereto is a copy of the Yahoo search engine
showing commercial establishments in Wardensville. Only one place
appears on the map of the entire area, a restaurant, which is
located well outside Wardensville. The showing is consistent with
the Commission's characterization of very small communities a
quiet villages.
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competitive local commercial service, a factor well-recognized by

the Commission as a decisional factor in Section 307 (b)

determinations. '

It is also clear that a quiet village does not obtain a first

local service preference when compared to a larger community,

particularly one seeking its first competitive service. In

Women's Broadcasting Coalition, Inc., 59 RR 2d 730 (1986), the

Commission determined that Bluffton, South Carolina, did not

merit a decisional Section 307 (b) first local service preference

over the larger community of Hilton Head, South Carolina, despite

the fact that Hilton Head already had its own station: Bluffton,

with a popUlation of under 600 was deemed a quiet village. The

decision there was based on the alternative standard comparative

issue.

Similarly, in Beacon Broadcasting, 2 FCC Red 7562 670 (1987)

the Commission found that a first local service to Fairforest,

South Carolina, was equivalent to the first competitive service

to Morgantown, North Carolina, in the Section 307(b) analysis.

Again, the determination there was not based on Section 307(b)

considerations, but rather on the standard comparative issue.

However, there is no alternative to Section 307(b)

determinations in rule making proceedings, as auctions are not

, see, e.g. Walla walla and BUrbank. WA, DA 05-299, released
February 4, 2005; Islamorada and Sugarload Key. FL, DA 05-712,
March 18, 2005; Letter to James P Riley, DA 05-1943, released
JUly 7, 2005; San Luis Obispo and Lost Hills. CA, DA 05-2005,
released July 15, 2005; and Charlotte and Grand Ledge. MI, DA 05
2303, released August 19, 2005.

2



- ..._------
06/01/2006 11:22 3019864162 MILLER NEELY PAGE 08

available. In making its decision in the instant case, the

Commission must weigh all the relevant facts. The attached

engineering exhibit, prepared by Evans Associates, shows that a

station at Romney would serve in excess of 6,000 more people than

would a station at Wardensville, using the assumed coverage of a

perfect circle centered on the two reference points.

Evans goes on to demonstrate that the terrain in the

relevant areas is particularly rugged, resulting in actual

coverage substantially different from that predicted with a

perfect circle. The engineering report shows that a station at

Romney would serve 95,201 persons, when eight equally-spaced

radials are used, as compared to only 42,313 for a Wardensville

station under the same circumstances. When the coverage is

computed using 360 equally spaced radials, a Romney station would

serve 96,142 people, while a Wardensville station only 34,904.

A population difference in coverage may be determinative

under Section 307(b) when neither community merits a first local

service preference. Green valley Broadcasters. Inc., 19 FCC Rcd

13341 (2004).

Accordingly, a new station at Romney will better serve the

public interest and the goals of Section 307(b) than would a

station at Wardensville. The Commission must dismiss or deny the

counterproposal of Hardy County Broadcast Associates and allot

Channel 239A to Romney as originally proposed.

3
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Respectfully Submitted,

CORNWELL & AILES, INC.

By L .9.dl/A/-0
~rOld Miller

Its Attorney
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November 30, 2005

Miller and Neely, P.C.
6900 Wisconsin Ave.
Suite 704
Bethesda, Me 20815
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ENGINEERING EXHIBIT
IN REGARD TO MUTUALLY EXCLUSIVE PROPOSALS

TO AMEND TIlE FM TABLE OF ALLOTMENTS

CHANNEL 239A AT ROMNEY, WEST VIRGINIA
CHANNEL 239A AT WARDENSVILLE, WEST VIRGINIA

This engineering statement and exhibit have been prepared on behalf of Cornwell and
Ailes, Inc., by B. Beqjamin Evans, P.E. of Evans Associates, Consulting
Communications Engineers in Thiensville, Wisconsin. The purpose of this exhibit is to
provide information in support of CornweIl and Ailes' petition to assign FM Channel
239A to Romney, West Virginia

In its counterproposal to assign Channel 239A to Wardensville, WV, in lieu of the
proposal to assign this channel to Romney, WV, Hardy County Broadcast Associates, the
proponent of the Wardensville allotment, presented a comparison of populations that
would be served by the two mutually exclusive proposals. This exhibit depicted the
primary service contour, the 60 dBu contour, at each location as a perfect circle of radius
28.3 kilometers (the average radius of a full Class A facility's 60 dBu coverage area). On
this basis, the populations served would be comparable, with the Romney proposal
having a population advantage of 6,070 persons, or 14.6% more than the population
served by the Wardensville proposal.

It is the opinion of this engineer that the use of perfect circles for contours is wholly
inappropriate in this case, because the terrain in this geographical area is particularly
rugged. This fact is illustrated in the attached map which shows the predicted 60 dBu
contours of full Class A facilities located at the proposed coordinates for Romney and
Wardensville, using both 8 equally spaced radials and 360 equally spaced radials. As can
be seen, both sets of contours don't begin to resemble circles.

This engineer has detennined the populations served by the Romney and Wardensville
proposals, based on the contours shown in the attached map. These determinations were
made using 8 equally-spaced radials (every 45 degrees) and 360 equally-spaced radials
(every 1.0 degree). Using a transmitting facility of 6 KW ERP and 100 meters antenna
HAAT at each set of coordinates, as specified in the respective proposals, the 2000 U.S.
Census populations within the 60 dBu contours are as follows:

Community Population u.ing PopulllliOb u.ing 8
360 radiab nuU.1s

Romney, WV 96142 95201
Wardensville, WV 34904 42,313

Thus, using the customlll)' contour cal culation methods, the Romney proposal is sho....n to
serve two to three times more people than the WardensvilIe proposal.

Evans Associates. ConSUlting Communications Engineers
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The foregoing statement and the attached figure are true and accurate to the best of my
knowledge and belief

B. Benjamin Evans, P,E.
Consulting Engineer

November 28, 2005

Evans Associates, Consulting Communications Engineers
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CERTIFICATE OF SERVICE

I hereby certity that on this 30th day of November, 2005, a copy ofthe foregoing
document was placed in the United States mail, first class postage prepaid, addressed to the
following:

Lee 1. Peltzman, Esq.
Shainis & Peltzman, Chartered
1850 M Street, NW
Suite 240
Washington, DC 20036


