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EXECUTIVE SUMMARY

This White Paper explains why the FCC can and should move immediately to update the
existing regulatory regime for cable carriage of broadcast television, which originated in the
early 1990s, to meet the new demands of the digital age. As part of a successful and orderly
transition to digital television, and in order to continue to preserve free over-the-air broadcasting,
the Commission must act to ensure that cable operators are not permitted to strip out and thus
block from viewers any portion of the multi-stream broadcasts (or "multicasts") that broadcasters
are now beginning to provide to the American public. By safeguarding broadcasters' ability to
deliver their multicasts to viewers without interference from cable, the FCC would effectuate
numerous important and well-established public policy goals: (i) the development and
deployment of the vital content provided by multicasting, thereby (ii) encouraging the swift
transition to digital television and its attendant benefits for, inter alia, the economy, public
safety, and deficit rcduction; (iii) diversity in video programming for all viewers; (iv) the
preservation of free, over-the-air broadcasting for those Americans who lack access to other
programming delivery sources; and ultimately (v) the constitutional interests of broadcasters and
viewers alike in disseminating and receiving a rich variety of broadcast communications.

Contrary to the claims of the cable industry, the Constitution does not bar the
Commission from taking steps to further these vital national policies. l The existing must-carry
statute has been declared constitutional by the Supreme Court,2 and cable has carefully cabined
its constitutional attack to digital carriage. Thus, all that is at issue here is the legality of the
extension of the current lawful carriage arrangement into the digital context. Cable advocates'
constitutional arguments on this limited question hinge upon on the assertion that the burden of
digital carriage obligations is somehow greater than the burden of existing, concededly
constitutional analog obligations.

This claim is simply untenable as a matter of plain fact, and without it cable's entire legal
position crumbles: multicasts occupy the very same amount of bandwidth on a cable system as
do the analog single-stream broadcasts currently transmitted over cable systems (6 MHz), and
this amount will only decrease over time as compression technologies improve. In fact,
upgraded cable systems already can and do compress a 6 MHz broadcast signal to 3 MHz. Thus,
the carriage of multicast signals does not take an iota more - and with compression requires half
as much - capacity than current carriage obligations. Moreover, cable systems recently have
dramatically expanded their system capacities such that the burden of carriage, whether analog or
digital, has shrunk as a relative matter as well. There is no "sixfold"} expansion of any burden
on cable operators' rights, whether speech- or property-based. Quite the contrary, cable will be

See generally Cooper & Kirk, PLLC, A Mandatary Multicast Carriage Requirement Would Violate Both
the First and Fifth Amendments (Sept. 6,2005), available at www.ncta.com ("Cooper & Kirk White Paper").

2 See Turner Broad Sys., Inc. v. FCC, 520 U.S. 180 (1997) ("Turner IF') (upholding Section 4 of the Cable
Television Consumer Protection and Competition Act of 1992, Pub. L. No. 102-385, § 4, 106 Stat. 1460, 1471
(codified at 47 U.S.c. § 534) ("1992 Cable Act")).

Cooper & Kirk White Paper at 5.
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better off in terms of available capacity, even under a multicast carriage obligation, than ever
before in its history.

Cable's real concern, then, is not system burdens but the increased competition that
multicasting will enable broadcasters to bring to bear in the video marketplace. The further facts
that cable objects only to commercial multicasts (having agreed to carry non-commercial
multicasts without a constitutional peep, and indeed with great fanfare4

) and has no quarrel with
carrying a single high definition stream of digital programming ("HDTV") (which takes up an
entire 6 MHz channel) confirms this anticompetitive animus.

As fully explained below, FCC action to ensure that multicast programming reaches all
those who wish to see it without being blocked by cable operators is wholly consistent with the
First Amendment and does not implicate the Takings Clause of the Fifth Amendment. Notably,
while cable advocates have attempted to limit their claims to digital carriage, the logical
implications of their arguments, if accepted, would bring the entire must-carry regimeinto a state
of legal disarray. Accordingly, none of the putatively constitutional concerns raised by cable
operators should delay the Commission from updating the 1990s must-carry regulations to meet
the demands of the digital age.

The Public Interest Benefits of Broadcasting in the New Millennium-As Congress
confirmed only last session in enacting the Digital Television Transition and Public Safety Act of
2005,5 it is a paramount national policy to propel the television industry into the digital era. A
swift transition to digital television and the return of analog broadcast channels will permit more
efficient use of the electromagnetic spectrum,6 resulting "in immense benefits to the United
States in terms of homeland security, innovation and investment in new technologies, new
employment opportunities, and international competitiveness.,,7 Digital television will also
allow the provision of innovative new programming and services to the American people. This
new programming will be an important driver for consumers making the jump from analog to
digital television sets.

Both the United States Supreme Court and the FCC have consistently recognized the
long-standing and "important governmental interest" in "preserving the benefits of free, over-

See Media Release, Na!'1 Cable & Telecomms. Ass'n, Public Television and Cable Announce Major
Digital Carriage Agreement: Agreement Provides Public Television with Digital Cable Carriage During and After
the Digital TV Transition (Jan. 31, 2005), available at http://www.ncta.com/ContentView.aspx?hidenavlink=true&
type=reltypl&contentld=358 (lauding multicast and other digital carriage of non-commercial television
programming).

Digital Television Transition and Public Safety Act of 2005, Pub. L. No. 109-171, tit. 3, 120 Stat. 4, 21
(2006) (codified at 47 U.S.C. § 309 note).

6 See In re Carriage of Digital Television Broadcast Signals: Amendments to Part 76 ofthe Commission's
Rules, Second Report and Order and First Order on Reconsideration, 20 FCC Rcd 4516, 4528 (2005) ("Second DTV
Must Carry Order"); see lSI Congo Rec. SI4211 (daily ed. Dec. 21, 2005) (statement of Sen. Hatch).

7 FCC, Media Bureau Staff Report, Concerning Over-The-Air Broadcast Television Viewers, MB Dk!. No.
04-210,2005 WL 473322, at *I, (Feb. 28, 2005) ("Over The Air StaffReport"); see id at *10.
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the-air local broadcast television."s In enacting the 1992 Cable Act, Congress emphasized that
"[bJroadcast television stations continue to be an important source of local news and ~ublic

affairs programming and other local broadcast services critical to an informed electorate." The
importance of broadcast television, which led Congress in 1992 to enact - and the Supreme
Court to uphold - the current must-carry statute, is only amplified by the benefits that the
conversion to digital television can deliver.

As we enter the digital television world, broadcasters face even greater hurdles to
survival than they did in 1992. Chief among the obstacles confronting broadcasters is the ability
and incentive that cable operators possess to deny carriage to the innovative and numerous
program offerings made possible by multicasting. Moreover, to survive in an environment of
increasingly abundant and diverse sources and types of programming, broadcasters must have
the ability to deliver the same sort of "niche" programming, such as the additional content in
multicasts, that other video providers are able to offer And consumers, who were already
disinclined in 1992 to switch from cable to over-the-air systems to watch broadcast
programming, have after almost a decade of must-carry come to expect a perfectly seamless
viewing experience. Without the certainty that this consumer demand for seamless viewing can
be met, multicasting's viability is placed in real doubt.

Despite these risks, broadcasters have in good faith made significant investments to bring
the benefits of digital television to the American public, as Congress and the FCC have
commanded. There is certainly a compelling interest in making sure that these investments are
not stranded due to the anti-competitive conduct of the cable industry.

In light of the manifold public interest benefits of digital television, broadcasters merely
ask that the current carria~e arrangement, which Congress enacted without any distinction
between digital and analog, 0 be carried over into the digital context. As the Commission has
emphasized, the cooperation and participation of the cable industry with respect to the delivery
of broadcast programming over cable is necessary to vindicate the interrelated goals of

Turner Broad Sys.. Inc. v. FCC, 512 U.S. 622, 662 (1994) ("Turner f'); see also Advanced Television
Systems and Their Impact Upon the Existing Television Broadcast Service, Fifth Report and Order, 12 FCC Rcd
12809, 12821, 12835 (1997) ("DTV Fifth Report & Order") ("One of our objectives is to promote broadcasters'
ability to build digital businesses so that their valuable free programming service will continue.").

9 1992 Cable Act § 2(a)(1I) (codified at 47 U.S.c. § 521 note). A recent study conducted by Harris
Interactive concludes that "[sleventy-seven percent of U.S. adults watch local broadcast news." Most Get N<MS
From Broadcasters, United Press Int'1, Feb. 25, 2006, http://upi.comlNewsTrack/view.php?StorylD~20060225

110859-4086r; see Harris Interactive, The Harris Poll #20; Seven in 10 Us. Adults Say They Watch Broadcast N<MS
at Least Several Times a Week (Feb. 25, 2006), available at http://www.harrisinteractive.comlharrisyolllindex.asp?
PID=644. "Fifty-one percent of Americans get their news every day from local TV news, topping a list of
information sources in today's fractured media landscape." Paul J. Gough, Gallup; People Want Local News, The
Hollywood Reporter.com, Dec. 22, 2004, http://www.hollywoodreporter.com/thr/television/lbrief_display.jsp?vnu_
contenUd= I000741 092.

10 In re Carriage ofDigital Television Broadcast Signals, Amendments to Part 76 ofthe Commission's Rules,
Implementation of the Satellite Home Viewer Improvement Act of 1999; Local Broadcast Signal Carriage Issues;
Application of Network Non-Duplication, Syndicated Exclusivity and Sports Blackout Rules 10 Satellite
Retransmission of Broadcast Signals, First Report and Order and Notice of Proposed Rulemaking, 16 FCC Rcd
2598,2606 (2001) ("Firsl DTV Musl Carry Order").
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promoting innovation and competition through the advancement of digital broadcast television
and the preservation of broadcasting. I I Because cable operators have shown themselves to be
more interested in hindering broadcasters' efforts to deliver the promise of digital television to
the American viewing public than in moving the transition forward, an anti-stripping prohibition
(or multicast carriage obligation) is critical to ensure that all citizens, whether they subscribe to
cable or not, continue to have access to local broadcast programming. And promoting the
availability of innovative new digital broadcast content will help incentivize viewers to make
their own personal transition to digital televisions, thereby furthering the larger goal of
completing the digital transition and finally bringing all of the benefits of that transition to
fruition.

The Absence of Constitutional Concerns-Cable advocates' extreme claims aside,
nothing in the Constitution prohibits the FCC from updating our nation's regulatory policies on
cable carriage to advance these important interests in the digital age. Indeed, by conceding the
permissibility of existing analog carriage obligations and agreeing to carry non-commercial
multicast streams as well as HDTV broadcasts, cable operators' claim of unconstitutionality is
limited to protesting the carriage of non-primary digital commercial signals, even where those
signals take up less space on the cable systems than current analog signals do. This claim is as
weak as it sounds.

The First Amendment-A rule prohibiting the blockage of multicast commercial signals
is entirely consistent with the First Amendment. Cable advocates' argument as to why the First
Amendment requires that they should be permitted to strip out portions of digital television
broadcasts tells only one side of the story - theirs. In attempting to inflate their anti-competitive
business concerns to constitutional dimension, cable advocates tout their supposed First
Amendment interests as if those interests were the only ones that hang in the balance. But, as the
Supreme Court has held, it is the interests of viewers that are "paramount,,,12 and there can be no
dispute that broadcasters also possess a constitutional interest in maintaining their ability to reach
those who wish to view their programminf and in exercising their editorial discretion in deciding
how to program the new digital spectrum. 3

Despite cable operators' best efforts to suggest otherwise, an anti-stripping prohibition is
a content-neutral regulation subject only to intermediate scrutiny. The Supreme Court has twice
held that current cable must-carry rules are content-neutral,14 explaining that the "overriding
objective" of must-carry requirements are "not to favor programming of a particular subject

II

12

See. e.g., id at 2601.

Red Lion Broad Co. v. FCC, 395 U.S. 367, 390 (1969).

13 See, e.g., Arkansas Educ. Teievision Comm'n v. Forbes, 523 U.S. 666, 674 (1998) ("When a public
broadcaster exercises editorial discretion in the selection and presentation of its programming, it engages in speech
activity."); Heffron v. Int'l Soc'y for Krishna Consciousness, Inc., 452 U.S. 640, 655 (1981) ("The First Amendment
protects the right of every citizen to reach the minds of willing listeners and to do so there must be opportunity to
win their attention.") (citation and quotations omitted»; Columbia Broad Sys., Inc. v. DNC, 412 U.S. 94,110 (1973)
(explaining that, under the First Amendment, television broadcasters enjoy the "widest journalistic freedom"
consistent with their public interest responsibilities); United States v. Paramount Pictures, Inc., 334 U.S. 131, 166
(1948) (recognizing that broadcasting is a medium affected with First Amendment interests).

14 See Turner 1,512 U.S. at 643; Turner 11,520 U.S. at 189.
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matter, viewpoint, or format, but rather to preserve access to free television programming for ...
Americans without cable."l5 The technological nature of the signal being carried over cable
systems - analog versus digital, or signals with a continuous range of values versus signals with
a discrete set of values l6 - does not change this constitutional result. Extending the existing
must-carry rules to multicast programming, thus continuing to preserve a diverse array of
programming for viewers and indeed providing them with additional programming, advances the
same constitutionally sound interests as the current must-carry regime to which the cable
industry does not object.

The cable industry's only rejoinder is that strict scrutiny must apply because cable no
longer maintains "bottleneck monopoly power" over cable television programming. 17 This
argument is both irrelevant and factually incorrect. The need to preserve a wide array of
programming for viewers and especially those without access to cable television - not cable's
bottleneck monopoly power - was the warrant for the Supreme Court's decision to apply
intermediate scrutiny. Moreover, the competitive disparity between broadcast television and
non-broadcast television has only grown since Congress first enacted the must carry requirement
in 1992. l8 The cable industry's emphasis on DBS as a source of competitive pressure on
broadcast television misses the mark. The question is whether alternatives to broadcast
television threaten the programming options of those Americans with access only to broadcast
television - not whether one or two (or even more) non-broadcast modes of programming
delivery form that threat.

Because the must-carry regime has been declared content-neutral under established
precedent, any modification to that regime must be sustained as long as it furthers an important
government interest and is narrowly tailored to serve that interest. l9 Extending carriage
obligations to multicasting easily meets this test. First, multicasting carriage rights advance the
two interrelated goals that the Supreme Court validated in Turner I and Turner II: (l)
"preserving the benefits of free, over-the-air local broadcast television"; and (2) "promoting the
widespread dissemination of information from a multiplicity of sources. ,,20 Absent the ability to
multicast, and to have multicast programming actually reach a wide audience, broadcasters will

15

l6

17

Turner 1,512 U.S. at 646.

See Leon W. Couch 11, Digital and Analog Communications Systems 4 (2d ed. 1987).

See Cooper & Kirk White Paper at 6-7.

18 Since 1992, the percentage of United States television households that rely on over-the-air broadcast
service has dropped from roughly 40 percent, see Turner I, 522 U.S. at 646, to only 14 percent, see In re Annual
Assessment o/the Status a/Competition in the Market/or the Delivery a/Video Programming, MB Dkt. No. 05-255,
2006 WL 521465, at *5, *30 (Mar. 3, 2006) ("Twelfth Annual MVPD Reporf'). And broadcast television stations'
audience shares have continued to fall as cable and DBS penetration has increased. See id. at *139. Now more than
85% of television households subscribe to some form ofMVPD service, such as cable or DBS. Id. at *8.

19 See United States v. O'Brien, 391 U.S. 367, 377 (1968).

20 See Turner 1,512 U.S. at 662; Turner 11,520 U.S. at 180-81; see also 1992 Cable Act § 2(a)(ll) (finding
that "[b]roadcasttelevision stations continue to be an important source of local news and public affairs programming
and other local broadcast services critical to an informed electorate"); id. § 2(a)(l2) (finding that "[t]here is a
substantial governmental interest in promoting the continued availability of . . . free [over-the-air] television
programming, especially for viewers who are unable to afford other means of receiving programming").
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not be able to attract the advertising revenue necessary to maintain a rich array of programming
for all viewers but particularly those with access only to broadcast television. As the Supreme
Court confirmed, the important objectives of the must-carry regime would not be "satisfied by
the preservation of a rump broadcasting industry providing a minimum of broadcast service to
Americans without cable.,,2! This is perfectly sufficient, under current case law, to show that a
multicast carriage mandate would serve an important government interest. But an anti-stripping
rule would also advance the interest in promoting fair competition in the video marketplace,
recognized by four Justices in the Turner cases,22 and the more recent interest in a swift
transition to digital television, with its many independent public benefits for the economy and
public safety.

Second, preventing cable from blocking the delivery of multicast programming to
viewers does not burden substantially more speech than necessary in advancing these important
government interests. There is no question that the existing must-carry rules are "narrowly
tailored to preserve a multiplicity of broadcast stations for ... American households without
cable.,,23 In so holding, the Supreme Court rejected the cable industry's supposedly less
restrictive alternatives, including the use of the AlB switch because of its "technical
shortcomings.,,24 Here, the contemplated carriage obligation imposes less of a burden, in both
absolute and relative terms, on cable operators than the existing must-carry regime. At most,
multicasts occupy precisely the same amount of spectrum (6 MHz) as current broadcast signals.
But digital compression technology and other technological advances allow for even more
efficient use of bandwidth, so that digital broadcasting such as multicasts actually reduces the
burden on cable operators, thus ensuring the constitutional validity of multicast must-carry
regulations. Requiring cable carriage of multi-stream broadcasting is fully consonant with the
First Amendment.

The Fifth Amendment-A prohibition against the strippin? of multicast signals also does
not implicate the Takings Clause of the Fifth Amendment.z Despite the sweeping and
misleading arguments of the cable industry, not all government regulation ofproperty amounts to
a taking under the Fifth Amendment. Indeed, "[g]overnment hardly could go on if to some
extent values incident to property could not be diminished without paying for every such change
in the general law."z6 For several reasons, a multicast carriage duty is a typical government
regulation that "by definition, involves the adjustment of rights for the public good. . .. To
require compensation in all such circumstances would effectively compel the government to
regulate by purchase."z7

21

22

23

24

2S

26

27

Turner II, 520 U.S. at 192.

Turner I, 512 U.S. at 652; see also Turner II, 520 U.S. at 180-81.

Id at 215-16.

Id at 245.

U.S. Const. amend. V.

Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413 (1922).

Andrus v. Allard, 444 U.S. 51, 65 (1979).
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At the outset, it bears emphasis that the cable industry has never seriously argued that the
existing must-carry rules constitute a taking and indeed recently conceded that they do not.28

Yet, somehow, the cable industry contends that the transition from analog to digital crosses some
threshold that transforms carriage duties from a valid regulation into a "Fifth Amendment
problem.,,29 This argument makes no sense. As previously explained, the technological
advances associated with digital broadcasting, such as multicasting, actually decrease the burden
on cable operators. Nor could the change from analog to digital signals create a permanent
physical occupation where there was none before. Thus, if the current analog must-carry regime
does not violate the Fifth Amendment, a fortiori digital carriage does not result in a taking either.
In any event, the proposed anti-stripping rule does not amount to a taking under either
established takings analysis; it is neither a "per se" taking nor a "regulatory" taking.

The creation of carriage duties for cable operators with respect to multicast programming
is not a per se taking because it does not result in a "permanent physical occupation" of the
operator's property.30 As the SU:flreme Court has explained, a permanent physical occupation is a
rare and easily identified event. I Thus, for example, the Supreme Court found the installation
"of plates, boxes, wires, bolts, and screws" to be an "obvious" permanent physical occupation.32

No such physical occupation occurs in this instance. The cable bandwidth that multicasting
utilizes transmits bits of data at the speed of light and, importantly, the cable operator retains
uniform control over the cable headend equipment, its local offices, and all other transmission
equipment. Courts are in broad agreement that this type of minor technological accommodation
does not qualify as a per se taking under the Fifth Amendment.33 Indeed, the Federal Circuit
found that "unwanted movement of telecommunications traffic across [common carrier] loops"
did not amount to a "taking of ... property. ,,34

Multicast carriage obligations would not result in a regulatory taking either. The
Supreme Court's partial takings inquiry focuses on three factors: (1) the character of the
government action; (2) the economic impact of the goverrunent action; and (3) reasonable
investment-backed expectations.35 First, the character of the goverrunent action, which "is best
viewed in the context of the industry it regulates," does not evidence a partial taking. Cable is a
heavily regulated industry; it has been subject for more than four decades to significant federal
and state oversight - including of course the existing must-carry rules. Second, no negative
economic impact will result from extending the current carriage scheme to multicasting. To the
contrary, and once again, technological changes have decreased whatever burdens the existing

28

29

30

31

Cooper & Kirk White Paper at 16.

Id

FCC v. Florida Power Corp., 480 U.S. 245, 251 (1987).

See Tahoe-Sierra Pres. Council. Inc. v. Tahoe Reg'! Planning Agency, 535 U.S. 302, 324 (2002).

32 Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 437-38 (1982).

33 See. e.g., Qwest Corp. v. United States, 48 Fed. Cl. 672, 693 (2001); Bell Atlantic Tel. Cos. v. FCC, 24 F.3d
1441,1444-46 (D.C. Cir. 1994)

34 Qwest Corp., 48 Fed. Cl. at 693.

35 See Penn Cent. Transp. Co. v. City a/New York, 438 U.S. 104, 124 (1978).
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must-carry rules place on cable operators. Finally, the cable industry simply has no credible
claim of a reasonable investment-backed expectation in being permitted to block the non-primary
portion of broadcasters' digital signals from reaching viewers. The cable industry's argument
that it has upgraded its facilities to use digital capacity for its own purposes is not plausible. The
cable industry operates under the current must-carry regime and does not object to broadcasters
using the entire 6 MHz of bandwidth to send a single digital stream of analog television or
HDTV. The cable industry's recent concoction of investment-based injury thus makes no sense
given their willingness to continue to operate under the existing - and more burdensome 
analog must-carry system and their willingness to permit broadcasters to use this same amount of
bandwidth for HDTV programming. Ensuring carriage for multicasting, therefore, does not
result in any sort of taking of property under the Fifth Amendment.

Even if there were taking here, which there is not, the cable industry'S claim that it is
wholly uncompensated for the carriage of broadcast programming is disingenuous. As the
FCC's recent study on a la carte programming shows, approximately $15 of all cable price
packages - or almost 30% of the average basic package price - represents charges for basic
broadcast programming.36 What cable thus seeks is not compensation, but double compensation.
That business interest is not a constitutional concern.

36 See FCC, Further Report on the Packaging and Sale a/Video Programming Services to the Public, at 19 &
n.21 (Feb. 9, 2006), available at hnp://hraunfoss.fcc.gov/edocsjJublic/attachmatchIDOC-263740A I.pdf; see also
1992 Cable Act § 2(a)(l9) ("[A] substantial portion of the benefits for which consumers pay cable systems is
derived from carriage of the signals of network affiliates, independent television stations, and public television
stations.").
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INTRODUCTION

This White Paper explains why the FCC can and should move immediately to update the
existing regulatory regime for cable carriage of broadcast television, which originated in the
early 1990s, to meet the new demands of the digital age. As part of a successful and orderly
transition to digital tclevision, and in order to continue to preserve free over-the-air broadcasting,
the Commission must act to ensure that cable operators are not permitted to strip out and thus
block from viewers any portion of the multi-stream broadcasts (or "multicasts") that broadcasters
are now beginning to provide to the American public. By safeguarding broadcasters' ability to
deliver their multicasts to viewers without interference from cable, the FCC would effectuate
numerous important and well-established public policy goals: (i) the development and
deployment of the vital content provided by multicasting, thereby (ii) encouraging the swift
transition to digital television and its attendant benefits for, inter alia, the economy, public
safety, and deficit reduction; (iii) diversity in video programming; (iv) the preservation of free,
over-the-air broadcasting for those Americans who lack access to other programming delivery
sources; and ultimately (v) the constitutional interests of broadcasters and viewers alike in
disseminating and receiving a rich variety of broadcast communications.

Contrary to the claims of the cable industry, the Constitution does not bar the
Commission from taking steps to further these vital national policies. l The existing must-carry
statute has been declared constitutional by the Supreme COurt,2 and cable has carefully cabined
its constitutional attack to digital carriage. Thus, all that is at issue here is the legality of the
extension of the current lawful carriage arrangement into the digital context. Cable advocates'
constitutional arguments on this limited question hinge upon on the assertion that the burden of
digital carriage obligations is somehow greater than the burden of existing, concededly
constitutional obligations.

This claim is simply untenable as a matter of plain fact, and without it cable's entire legal
position crumbles: multicasts occupy the very same amount of bandwidth on a cable system as
do the analog single-stream broadcasts currently transmitted over cable systems (6 MHz), and
this amount will only decrease over time as compression technologies improve. In fact,
upgraded cable systems already can and do compress a 6 MHz broadcast signal to 3 MHz. Thus,
the carriage of multicast signals does not take an iota more - and with compression requires half
as much - capacity than current carriage obligations. Moreover, cable systems recently have
dramatically expanded their system capacities such that the burden of carriage, whether analog or
digital, has shrunk as a relative matter as well. There is no "sixfold,,3 expansion of any burden
on cable operators' rights, whether speech- or property-based. Quite the contrary, cable will be
better off in terms of available capacity, even under a multicast carriage obligation, than ever
before in its history.

See generally Cooper & Kirk, PLLC, A Mandatory Multicast Carriage Requirement Would Violate Both
the First and Fifth Amendments (Sept. 6, 2005), available at www.ncta.com ("Cooper & Kirk White Paper").

2 See Turner Broad Sys., Inc. v. FCC, 520 U.S. 180 (1997) ("Turner If') (upholding Section 4 of the Cable
Television Consumer Protection and Competition Act of 1992, Pub. L. No. 102-385, § 4, 106 Stat. 1460, 1471
(codified at 47 U.S.C. § 534) ("1992 Cable Act")).

Cooper & Kirk White Paper at 5.



Cable's real concern, then, is not system burdens but the increased competition that
multicasting will enable broadcasters to bring to bear in the video marketplace. The further facts
that cable objects only to commercial multicasts (having agreed to carry non-commercial
multicasts without a constitutional peep, and indeed with great fanfare4

) and has no quarrel with
carrying a single high definition stream of digital programming ("HDTV") (which takes up an
entire 6 MHz channel) confirms this anticompetitive animus.

As fully explained below, FCC action to ensure that multicast programming reaches all
those who wish to see it without being blocked by cable operators is wholly consistent with the
First Amendment and does not implicate the Takings Clause of the Fifth Amendment. Notably,
while cable advocates have attempted to limit their claims to digital carriage, the logical
implications of their arguments, if accepted, would bring the entire must-carry regime into a state
of legal disarray. Accordingly, none of the putatively constitutional concerns raised by cable
operators should delay the Commission from updating the 1990s must-carry regulations to meet
the demands of the digital age.

I. THE NEED TO PROMOTE THE CONTINUED DEVELOPMENT AND
DISSEMINATION OF BROADCAST TELEVISION IS GREATER THAN EVER
BEFORE.

The transition to digital television creates the promise of myriad benefits for the
American public, as Congress and the Commission have repeatedly recognized. These new
benefits make the preservation of free over-the-air broadcasting, a long-standing and important
national goal in and of itself, more important than ever. While broadcasters have been faithfully
making significant capital investments in digital facilities and operations in response to
government mandates, major competitive obstacles to broadcasters' success in general and the
viability of their new digital programming in particular still stand in the way. For instance, in an
increasingly fragmented video programming market, broadcasters must be able to offer viewers
specialized "niche" programming, just like other video providers currently do, and multicasting
provides the means of doing just that. This innovative new content will help encourage
consumers to make the leap to digital television technologies. But cable operators have every
reason to - and have made crystal clear that they will - take affirmative action to strip out
broadcasters' multicast signals and prevent them from reaching the cable subscribers who
otherwise would be able to receive them. FCC action to prevent such conduct from impeding the
fruition of the many public benefits of the digital transition, is critically important and amply
justified as matter of sound policy.

4 See Media Release, National Cable & Telecomms. Ass'n, Public Television and Cable Announce Major
Digital Carriage Agreement: Agreement Provides Public Television with Digital Cable Carriage During and After
the Digital TV Transition (Jan. 31, 2005), available at http://www.ncta.com/ContentView.aspx?hidenavlink=
true&type=reltyp1&contentld=358 (lauding multicast and other digital carriage of non-commercial television
programming).
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A. A Swift and Seamless Transition to Digital Television Will Provide
Numerous Important Benefits to the American Public.

It has been repeatedly recognized in numerous contexts that the transItIOn to digital
television is a major national policy goal that will benefit the viewing public, public safety, and
the economy. Members of Congress have described the digital transition as "arguably the most
important consumer technology issue facing the Nation.,,5 Thus, "expediting the DTV
transition" has long been "a top priority.,,6

As the FCC has explained, "[tJhe transItIOn to digital television represents a critical
evolutionary step in broadcast television.,,7 The Commission has recognized that the transition
to DTV will deliver two major categories of benefits to the American public. First, "[iJt allows
delivery of brilliant, high-definition, multiple digital-quality programs, and ancillary and
supplementary services such as data transfer" by broadcasters, using the same amount of
spectrum currently occupied by a single analog broadcast channel.8 Second, "the completion of
the DTV transition will provide a significant benefit to public safety entities" by freeing
additional spectrum for their needs. 9

While Congress and the FCC had initially set December 31, 2006 as the ideal deadline
for the completion of the transition to DTV, and although substantial progress has been made,
much still remains to be done. At present, more than 1500 television stations are broadcasting
digital signals that reach 99.9% of the nation's television households,1O and digital television

Staff Discussion Draft on the Transition to Digital Television: Hearing Before the Subcomm. on
Telecommunications and the Internet of the H. Comm. on Energy and Commerce, 107th Cong., 2d Sess. II (2002)
("Discussion Draft Hearing") (statement of Rep. Sawyer).

6 152 Congo Rec. H45 (daily ed. Feb. I, 2006) (statement of Rep. Barton). The legislative history of the
transition-related amendment to the Balanced Budget Act of 1997 demonstrates the importance that Congress has
placed on the transition for the last decade. See, e.g., H.R. Rep. No. 105-217, at 576 (1997) (Conf. Rep.), as
reprinted in 1997 U.S.C.C.A.N. 176, 197 (amending the Communications Act to "require the Commission to
reclaim the 6 MHz broadcasters now use for analog transmission by no later than December 31, 2006"); id at 578
("New section 309(j)(l4)(C) requires the Commission to ensure that the spectrum now used for analog television
service is returned as required by Commission direction and that the Commission must reclaim and reorganize the
spectrum, consistent with the objectives ofsection 309(j)(3) ofthe Communications Act.").

7 In re 2002 Biennial Regulatory Review - Review of the Commission's Broadcast Ownership Rules and
Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996; Cross-Ownership of
Broadcast Stations ond Newspapers; Rules and Policies Concerning Multiple Ownership of Radio Broadcast
Stations in Local Markets; Definition ofRadio Markets; Definition ofRadio Markets for Areas Not Located in an
Arbitron Survey Area, Report and Order and Notice of Proposed Rulemaking, 18 FCC Red 13620, 13825 (2003)
("2002 Biennial Review Order").

8 In re Advanced Television Systems and Their Impact Upon the Existing Television Broadcast Service, Fifth
Report and Order, 12 FCC Red 12809, 12811 (1997) ("DTV Fifth Report & Order").

9 FCC, Wireless Bureau, Report to Congress On the Study to Assess Short-Term and Long-Term Needs for
Allocations of Additional Portions of the Electromagnetic Spectrum for Federal, State and Local Emergency
Response Providers, at 23, available at bttp:/lhraunfoss.fcc.gov/edocs-public/attachmentJDOC-262865AI.pdf.

JO In re Annual Assessment of the Status of Competition in the Market for the Delivery of Video
Programming, MB Dkt. No. 05-255, 2006 WL 521465, at *31 (Mar. 3, 2006) ("Twelfth Annual MVPD Report');
Digital Television Transition: Hearing Before the S. Comm. on Commerce, Science & Transportation, 109th Congo
2 (2005) (testimony of Edward O. Fritts, President & CEO, NAB ("Fitts Testimony").
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equipment sales are on the rise.11 However, there remain as many as "73 million analog-only
[television] sets in use in the [United States] that are not eonnected to an[y] MVPD service," and
consumers are continuing to purchase millions of new analog-only sets each year. 12

To spur the completion of the DTV transition, and in recognition of the present
importance of that goal, Congress recently passed the Digital Television Transition and Public
Safety Act of 2005. 13 This legislation sets a "hard date" of February 17, 2009 for the transition
to digital and return of analog spectrum, at which point television viewers will no longer be able
to rely on over-the-air analog television. In light the national significance of preserving access to
free over-the-air broadcasting, Congress has allocated approximately $990 million of the
expected $10 billion in proceeds from the auction of the broadcast spectrum for a digital-to
analog converter box program that will provide subsidies for the purchase of converter boxes by
individuals who still rely on analog television at the end of the transition. 14

I. By Providing a Wide Variety of Rich New Content to Consumers,
Multicasting Will Further the Digital Transition.

Members of Congress, the Commission itself, and representatives across each of the
industries involved in the DTV transition agree that the widespread availability of the innovative
content that digital television promises to deliver to viewers will be a major driver in
encouraging consumers to make the leap to digital television technologies and thus, moving the
transition forward. For instance, Representative Tauzin has remarked: "Content is key. We all
know it. If consumers are going to buy this equipment, sign up to these new broadband systems
that are going to move it around, they want something rich and exciting in programming.,,15 The
FCC similarly has found that "many consumers' decisions to invest in DTV receivers will
depend on the programs, enhanced features, and services that are not available on the NTSC
service,,16 and, in recognition of this fact, has "urge[d] broadcasters to increase the amount of
digital and high definition programming" in an effort to move the conversion to DTV forward. 17

" FCC, Media Bureau Staff Report, Concerning Over-The-Air Broadcast Television Viewers, MB Dkt. No.
04·210, 2005 WL 473322, at *6 (Feb. 28, 2005) ("Over The Air StaffReporf').

12 Id at *5.

13 Digital Television Transition and Public Safety Act of 2005, Pub. L. No. 109-171, tit. 3, 120 Stat. 4,21
(2006) (codified at 37 U.S.c. 309 note)

14 Id §3005(a). In a similar effort to move the digital transition forward, the FCC has adopted rules requiring
all new television sets and all TY interface devices (e.g., YCRs, etc.) to include the capability of tuning and
decoding over-the-air digital signals (commonly referred to as "DTY tuners") by 2007. See In re Requirementsfor
Digital Television Receiving Capability, 20 FCC Red 18607 (2005); In re Review of the Commission's Rules and
Policies Affecting the Conversion to Digital Television, Second Report and Order, 17 FCC Red 15978 (2002) ("DTV
Second Report and Order"); see also Over The Air StaffReport, 2005 WL 473322, at *I.

15

16

Discussion Draft Hearing at 6 (Statement of Rep. Tauzin).

DTV Fifth Report & Order, 12 FCC Red at 12832.

17 In re Review of the Commission's Rules and Policies Affecting the Conversion to Digital Television,
Memorandum Opinion and Order on Reconsideration, 16 FCC Red 5946, 5950·51 (2001) ("First DTV Periodic
Report and Order"), on recon., 16 FCC Red 20594 (2001) ("First DTV Periodic Memorandum Opinion and
Order"); see DTV Fifth Report & Order, 12 FCC Red at 12822 ("By permitting broadcasters to assemble packages
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Indeed, cable advocates themselves tout the importance of content to the transition. I8 And, while
the broadcast, cable, and electronics industries have clashed over many issues relating to the
digital transition, they uniformly agree that consumers will not adopt DTV technology absent
widespread availability of unique digital content. 19

The ability to "multicast" made possible by digital broadcasting technology promises to
deliver just such innovative content to the marketplace. Multicasting allows the simultaneous
transmission of a package of six or more streams of standard digital programrning.2° In addition,
multicasting permits the broadcast of CD-quality audio signals and the rapid delivery of data?I
Broadcasters may transmit video, audio, and data simultaneously and "dynamically," meaning
that they may switch back-and-forth with ease: "[f]or example, a broadcaster could transmit a
news program consisting of four separate [standard definition television] programs for local
news, national news, weather, and sports; while interrupting that programming with a single high
definition television commercial with embedded data about the product; or transmit a motion

of services that consumers desire, we will promote the swift acceptance of DTV and the penetration of DTV
receivers and converters."); id. at 12827 (,,'Broadcasters can best stimulate consumers' interest in digital services if
able to offer the most attractive programs, whatever form those may take, and it is by attracting consumers to digital
away from analog, that the spectrum can be freed for additional uses.").

18 See Cooper & Kirk White Paper at 13-14.

19 See, e.g., Comments of the Consumer Electronics Ass'n, CS Dkt. Nos. 98-120, 00-2, 00-96, at 7 (June II,
2001) (noting that "as a result of the dearth of digitally originated programming on the market today, most digital
consumers experience marginal and highly duplicative programming"): Reply Comments of the National Cable &
Telecommunications Ass'n, CS Dkt. Nos. 98-120, 00-2, 00-96, at 8 (Aug. 16, 2001) (suggesting that broadcasters
should "invest in compelling digital programming to prompt viewers to obtain digital tuners"); Discussion Draft
Hearing at 34 (prepared statement of Robert C. Wright, President & CEO, NBC) (noting that for the transition to
proceed, '1he consumer must get better content than their analog television experience," and stating that "[e]xciting,
high quality content will drive consumer acceptance of digital television"); Spectrum for Public Safety Users: S.
Comm. on Commerce, Science & Transportation, 108th Congo 14 (2004) (statement of David L. Donovan,
President, Association for Maximum Service Television) ("Donovan Testimony") at 15 (explaining that "flagship
DTV stations" are "especially significant to the DTV transition").

20 See, e.g., DTV Fifth Report & Order, 12 FCC Red at 12817. The DTV Standard

provides for 19.4 megabits per second ('mbps') for each 6 MHz channel over
the-air. ... [T]he Commission drew the distinction between standard definition
('SDTV') and high defmition ('HDTV') in the digital context. The electronics
industry and ATSC define high defmition television as having a vertical display
resolution of720p, 10801, or higher; an aspect ratio capable of displaying a 16:9
image at the minimum resolution level; and receiving and reproducing Dolby
digital audio. In contrast, standard definition digital displays resolution lower
than high definition, requires no specific ratio, and produces 'usable' audio and
picture.

In re Carriage of Digital Television Broadcast Signals; Amendments to Part 76 of the Commission's Rules;
Implementation of the Satellite Home Viewer Improvement Act of 1999; Local Broadcast Signal Carriage Issues;
Application of Network Non-Duplication, Syndicated Exclusivity and Sports Blackout Rules to Satellite
Retransmission of Broadcast Signals, First Report and Notice of Proposed Rulcmaking, 16 FCC Red 2598, 2628
(2001) ("First DTV Must Carry Order"). Even a standard definition digital program has higher visual quality than a
program transmitted using analog technology.

21 See, e.g., DTV Fifth Report & Order, 12 FCC Red at 12817.
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picture in a high definition format, while simultaneously using the excess capacity for
transmission of data unrelated to the movie.,,22 Another possibility is "a digital television
broadcast of a sporting event [that] could include multiple camera angles from which the viewer
may select. ,,23 Or, a station multicasting during a weather emergency "could offer one primary
news channel, one channel devoted solely to weather coverage, one channel devoted to rescue
and relief information, one channel devoted to evacuation routes and traffic information, and one
channel devoted to school and business c1osings.,,24 All of this material is provided free of
charge to the American public.

In practice, broadcasters have already begun to use multicasting to offer a wide array of
diverse programming. Decisionmark, a media technology company, reports that at least 585
television stations offer multicast programming.25 This programming includes news, weather,
sports, and religious programming, as well as programming in several foreign languages.z6 In
addition, broadcasters have indicated to the FCC that they intend to multicast to offer specialized
weather reports, local alerts and traffic and travel-related information, local news, local sports,
AMBER alerts for missing children, state and local political coverage, minority-oriented
programming, and children's and educational programming.27

The use of multicasting in the wake of Hurricane Katrina provides a powerful example of
its benefits. NBC Weather Plus, a digital weather channel offered via multicast, "took a key role
in the coverage of Hurricane Katrina across all of the company's TV platforms.,,28 Help from
on-scene meteorologists from Weather Plus "was invaluable in providing expert information

22

23

Id

First DTV Must Carry Order, 16 FCC Red at 2651.

24 David J. Barrett, President & CEO, Hearst-Argyle Television, Inc., Remarks at United States Telephone
Association Convention: Welcome Back, at 23-24 (Oct. 25, 2005) ("Barrett Remarks").

25 Fritts Testimony at 7.

26 Twelfth Annual MVPD Report, 2006 WL 521465, at *6; In re Carriage of Digital Television Broadcast
Signals; Amendments to Part 76 olthe Commission's Rules, 20 FCC Red 4516, 4550 (2005) ("Second DTV Must
Carry Order") (separate statement of then-Commissioner Kevin J. Martin dissenting in part and approving in part);
Fritts Testimony at 7; Barrett Remarks at 22-23.

27 See Second DTV Must Carry Order, 20 FCC Rcd at 4550 (separate statement of then-Commissioner Kevin
J. Martin dissenting in part and approving in part); Special Factual Submission by CBS Television Network
Affiliates in Support of Multicast Carriage Requirement, CS Dkt. No. 98-120 (Jan. 13, 2004) ("CSB Special
Submission"); Special Factual Submission by NBC Television Network Affiliates in Support of Multicast Carriage
Requirement, CS Dkt. No. 98-120 (Jan. 8, 2004); ex parte presentation by the Minority Media &
Telecommunications Council, CS Dkt. No. 98-120 (Jan. 26, 2004); ex parte presentation by the Black Education
Network, CS Dkt. No. 98-120 (Jan. 28, 2004); Petition for Reconsideration ofDlC Entertainment, CS Dkl. No. 98
120 (April 21, 2005); ex parte presentation of the National Medical Association in CS Dkt. No. 98-120 (Mar. 31,
2004); Barrett Remarks at 22-23. For instance, Roanoke, Virginia's WDBJ "is helping to stimulate consumer sales
of digital tuners in [its] viewing area" by providing two locally originated multicasting services. CBS Special
Submission at Exhibit D (declaration of Robert G. Lee, President & General Manager, WDBJ (TV)(DT), Roanoke,
Virginia, , 5).

28 Weather Plus All Over NBC Map, Reuters, Aug. 31, 2005, http://entertainmenuv.yahoo.com/entnews/
200508311112548180100.httnl.
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about the storm before it hit and also in the midst of the hurricane."z9 In addition, Weather Plus
meteorologists appeared on Today, NBC Nightly News, and MSNBC throughout the storm.
David Verdi, the vice president of worldwide newsgathering at NBC News remarked that
Weather Plus "gave us the best information we have ever had forecasting.,,3o

2. Multicasting Will Also Promote Diversity in the Video Marketplace.

In addition to helping to drive the transition toward completion, multicasting will
enhance diversity in the video marketplace. This is an independent public interest good, also of
long historical pedigree.3! That carriage of broadcast television's multicast programming
promotes diversity is clear by virtue of simple math: it replaces one program with six or more
programs in the same amount of bandwidth. Consumers thus will be able to enjoy the wide
variety of rich new programming described above. Multicasting also promotes source diversity
by creating programming opportunities for independent producers who are unaffiliated with
cable or satellite companies.

Contrary to cable operators' claims that carriage of broadcast multicast programming will
not promote diversity, approximately eighty percent of broadcasters who currently do or intend
to multicast have indicated that some or all of their new services would be locally produced
and/or focused. 32 Without carriage, viewers will be deprived of the many specialized forms of
programming - including specialized weather reports, local alerts and traffic and travel-related
information, local news, local sports, AMBER alerts for missing children, state and local
political coverage, minority-oriented programming, and children's and educational programming
- that broadcasters are willing to offer for free, in addition to their primary programming
streams.33

3. Multicasting Does Not Take an Iota More of Cable System Capacity Than
Analog Broadcasts.

The additional content offered by multicasting does not require the use of any additional
cable capacity. To the contrary, each broadcast station's signal - whether transmitted in analog
or digital - occupies precisely the same amount of spectrum on a cable system. As cable
advocates acknowledge, a single analog signal or the entire digital signal - whether consisting of
a single HDTV programming stream or all of the streams in a broadcaster's multicast offering 
occupies 6 MHz of system bandwidth.34 New digital compression technology now enables the

29

'0
Id.

Id.

31 See, e.g., 47 U.S.C. § 548(a) (explaining that the purpose of the 1992 amendments to the Cable Act was "to
promote the public interest, convenience, and necessity by increasing competition and diversity in the multichannel
video programming market" (emphasis added)); Turner 1,512 U.S. at 663 (concluding that "assuring that the public
has access to a multiplicity of information services is a government purpose of the highest order, for it promotes
values central to the First Amendment").

32

33

34

Twelfth Annual MVPD Report, 2006 WL 521465, at *33.

See supra pp. 5-6.

First DTV Must Carry Order, 16 FCC Red at 2615 n.111 ; Cooper & Kirk White Paper at I, 4.
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entire digital signal to be transmitted using only 3 MHz.35 In other words, the myriad
programming streams made possible by multicasting can now be carried in half of the capacity
of that taken up by a single analog channel. Meanwhile, technology has increased cable system
capacity. From 1999 to 2003, cable system capacity increased by over 80%.36 The amount of
cable bandwidth available on a typical digital cable system is now 750 MHz, as opposed to the
450 MHz that was previously available on a typical analog cable system.37

While cable advocates suggest that the relevant standard for measuring the burden on
cable here is the number of program streams that are included within 6 MHz of spectrum,38 this
suggestion reveals a fundamental misunderstanding of the carriage regime. The statutory
scheme governing carriage makes clear the amount of spectrum occupied by a broadcaster's
signal- and not the number of programming streams that may be transmitted using that spectrum
- provides the relevant analytical framework here. Cable operators' carriage obligation is
limited to "one-third of the aggregate number of usable activated channels.,,39 The term
"channel" (or "cable channel") is defined by statute as "a portion of the electromagnetic
frequency spectrum which is used in a cable system and which is capable of delivering a
television channel (as television channel is defined by the Commission by regulation).,,4o FCC
regulations, in tum, define a "[t]elevision channel" as "[a] band of frequencies 6 MHz wide in
the television broadcast band and designated either by number or by the extreme lower and upper
frequencies.,,41 The Commission has concluded that cable operators' must-carry obligations

l5 Fritts Testimony at 12; Discussion Draft Hearing at 35 (prepared statement of Robert C. Wright); First
DTV Must Carry Order, 16 FCC Red at 2615 n.lll, 2616 n.115; S. Merrill Weiss & Sean D. Driscoll, Merrill Weiss
Group, Analysis ofCable Operator Responses to FCC Survey ofCable MSOs 12 (Aug. 14,2001) ("Merrill Weiss
Group Study"). Cable operators have acknowledged that "[c]urrent compression technology . . . permits the
Nation's cable television providers to divide 6 MHz of licensed digital spectrum into as many as six standard
definition digital television programming streams." Cooper & Kirk White Paper at I. Cable operators have also
indicated that current technology allows for the transmission of two HDTV programming stream in one 6 MHz
channel. Merrill Weiss Group Study at 12, 21. Continued innovation is likely to produce more advanced
compression technology that will allow for even more efficient use of bandwidth. See Twelfth MVPD Annual
Report, 2006 WL 521465, at *7; Barrett Remarks at 20. In fact, the FCC has stated that current compression
technologies can allow for up to twelve programming streams to be carried using 6 MHz. FCC, Media Bureau,
Further Report on the Packaging and Sale of Video Programming Services to the Public, ~ 92 n.1 06 (Feb. 9, 2006),
available at http://harunfoss.fcc.gov/edocsyublic/attachment/DOC-2637Al.pdf ("Video Programming Services
Further Report"); see also J.H. Snider, Multicast Must-Carry for Broadcasters: Will it Mean No Public Interest
Obligations for DTV? (Dec. 2003) (New America Foundation Spectrum Policy Program, Spectrum Series Issue
Brief#13); see also Merrill Weiss Group Study at 19, tbl. 4.

36 Merrill Weiss Group Study at iii, 27 (cable operators estimating that technology allows the transmission of
as many as 12-14 standard programs in one 6 MHz channel).

37 Second DTV Must Carry Order, 20 FCC Red at 4521 n.35 (reporting that "the majority of cable subscribers
are connected to systems with at least 750 MHz capacity, and that operators continue to build out their facilities");
see also Merrill Weiss Group Study at iii (estimating that in 2003, 86 percent of cable subscribers received 750 MHz
or greater bandwidth).

38

39

40

41

See Cooper & Kirk White Paper at 4, 16.

47 U.S.C. § 534(b)(l)(B).

Id. § 522(4).

47 C.F.R. § 73.681.

-8-



should continue to be calculated by reference to megahertz, rather than programming or bits.42

The relevant standard, then, is the "channel" - or 6 MHz - not the number of programming
streams included in that channel.

4. The Digital Transition Promises to Deliver Myriad Public Interest Benefits
In Addition to those Created by Multicasting.

The transition to digital television promises to deliver important public interest benefits
far beyond the additional content that it will enable broadcasters to offer to viewers. At the end
of the transition, a broad swath of the spectrum currently used for analog transmissions will be
reclaimed by the government and repurposed for advanced wireless and public safety needs.43

The proceeds from the auction of commercial spectrum will go to a digital-to-analog converter
box program, a public safety interoperability program, and other programs, as well as general
dfi ' d . 44e IClt re uctlOn.

The perceived need to quickly free spectrum for use by emergency services was
heightened by communications breakdowns among "first responders" during Hurricane Katrina
and its immediate aftermath. As several members of Congress have explained, the "devastating
breakdown in emergency communications, as phone lines, cell towers and electrical systems
were wracked by Hurricane Katrina, [made] it nearly impossible at times for many first
responders and government officials on the Gulf Coast to talk to each other.,,45 Thus, they have
emphasized that the government "needs to develop a comprehensive, interoperable emergency
cornmunications plan and ... provide additional radio spectrum that will allow first responders
to communicate over long distances using the same radio frequencies and equipment.,,46

One of the chief mechanisms for accomplishing these goals is to encourage the timely
conclusion of the digital transition and the return of the analog broadcast spectrum: "the
transition will provide both the necessary funding and available spectrum for public safety
officials and emergency personnel across the country to upgrade their communications
infrastructure. ,,47 Indeed, because of this longstanding, and very real, concern about the

42 See First DTV Must Carry Order, 16 FCC Rcd at 2615-16.

43 Digital Television Transition and Public Safety Act §§ 3002-3003. At the end of the transition, "[tlwenty
four megahertz of spectrum currently used for television broadcast channels 63, 64, 68, and 69 will be returned and
used for flrst responders and other critically important public safety needs. In re Second Periodic Review of
Commission Rules and Policies Affecting Conversion ofDigital Television, Report and Order, 19 FCC Rcd 18279,
18284 (2004) ("Second DTV Periodic Report and Order"). "The remaining 84 MHz in the 700 MHz band
(currently television broadcast channels 59-62 and 65-66) have been or will be auctioned for use by new wireless
services." fd.
44 Digital Television Transition and Public Safety Act §§ 3004-3013.

45 John McCain, Joseph Lieberman, Jane Harman & Curt Weldon, Op. Ed., A Fix for First Responders,
Wash. Post, Sept. 19,2005, at A17.

46 Id

47 lSI Congo Rec. S14211 (Dec. 21, 2005) (statement of Sen. Hatch); see also Discussion Draft Hearing at 2
(statement of Rep. Upton) ("Our efforts are all about making sure the digital transition happens in a timely and
orderly fashion to ensure that the [c]onsumers will, as seamlessly as possible, get the benefits of digital television.
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48

availability of additional spectrum for public safety uses, the FCC has emphasized that "it is
desirable to encourage broadcasters to offer digital television as soon as possible.,,48

B. The Benefits Of Digital Television Render The Preservation Of Free, Over
the-Air Broadcasting Even More Important Now Than It Was At The Time
That Congress Adopted The Current Must-Carry Statute In 1992.

The benefits that digital television can offer to the American public serve only to amplify
the importance of preserving free, over-the-air broadcast television, which Congress and the
Supreme Court recognized as a government interest of the highest order at the time that the must
carry statute was enacted in 1992.49 As the FCC has acknowledged, broadcast "[t]elevision has
played a critical role in the United States in the second half of the twentieth century.,,50
"Broadcast television's universal availability, appeal, and the programs it provides - for
example, entertainment, sports, local and national news, election results, weather advisories,
access for candidates and public interest programming such as education television for children
have made broadcast television a vital service."Sl

The death of broadcast television would deliver a devastating blow to the public interest;
it would leave some 15 million over-the-air television households - many of whom cannot afford
cable or satellite television in the alternative - without any source of television, let alone digital
television and all of the benefits that it can provide.52 In thirteen major television markets, fewer
than 50% of television households subscribe to cable.53 And "analogJover-the-air] households
are disproportionately African-American, Hispanic, and low-income.,,5 And many Americans
with access to other delivery methods rely on broadcast television as an important source of local
news and general entertainment programming.55

Of course, if we achieve this goal, not only will the consumer benefit but also public safety, which has an interest in
utilizing the broadcasters' return spectrum for critically important communication.").

DTV Fifth Report & Order, 12 FCC Red at 12812; id at 12823; see id at 12812("The more quickly that
broadcasters and consumers move to digital, the more rapidly spectrum can be recovered and then be reallocated or
reassigned.").

49

50

51

52

53

See Turner 1,512 U.S. at 662-63; DTV Fifth Report & Order, 12 FCC Red at 12820-21,12834.

Id at 12810.

Id at 12820.

See Tweifth Annual MVPD Report, 2006 WL 521465, at *5; see also 1992 Cable Act § 2(a)(lI), (12).

Over The Air StaffReport, 2005 WL 473322, at *2.

54 Id (internal footnotes omitted); see also 151 Congo Rec. SI2202 (daily ed. Nov. 2, 2005) (statement of
Sen. Stevens).

55 A recent study conducted by Harris Interactive concludes that "[sleventy-seven percent of U.S. adults
watch local broadcast news." Most Get News From Broadcasters, United Press Int'l (Feb. 25, 2006),
http://upi.comlNewsTracklview.php?StorylD~20060225-110859-4086r; see Harris Interactive, The Harris Poll #20:
Seven in 10 Us. Adults Say They Watch Broadcast News at Least Several Times a Week (Feb. 25, 2006),
http://www.harrisinteractive.comJharrisyoll/index.asp?PlD~644. "Fifty-one percent of Americans get their news
every day from local TV news, topping a list of information sources in today's fractured media landscape." Paul J.
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Furthennore, the extinction of broadcasting would raise grave national security and
emergency management concerns. Broadcasters are first responders:

[O]ne of their most important functions is to provide critical 'real
time' information to viewers in times of emergencies, both
manmade and natural. Unlike the pay television services, local
broadcasters are able to reach nearly 100 percent of a local
community. Television broadcasters are thus an essential part of
emergency preparedness. Federal, state, and local governments
have expressly relied on broadcast television as a means to keep
the public informed of critical emergency information. Broadcast
television is a longstanding and key component of the Emergency
Alert System for official government communication with the
public during times of emergency.56

Indeed, local broadcasters have often played an important role in keeping local communities safe
in times of emergency. Concerns relating to communications in emergency situations were a
motivating force for original must-carry. 57 These concerns are especially salient today, given the
homeland security issues that our nation faces 58 and in light of the devastation caused by recent
national disasters such as Hurricane Katrina. 59

C. As Cable Providers And Consumers Move To The Digital Television World,
Broadcasters Face Greater Hurdles To Survival Than They Did In The
1990s.

As we have explained, our long-standing national interest in the preservation of free over
the-air television is at stake here. The hurdles to broadcasters' survival in the burgeoning video
marketplace, however, are even greater than they were when Congress took action in 1992 to
address this important goal.

Since the advent of cable and satellite television, viewers have migrated steadily from
broadcast to these other providers. Indeed, the FCC recently found that broadcast television's

Gough, Gallup: People Want Local News, The Hollywood Reporter.com, Dec. 22, 2004, http://www.
hollywoodreporter.com/thr/televisiou//brieCdisplay.jsp?vnu_content_id~ I000741 092.

56 Donovan Testimony at 3.

57 See S. Rep. No. 102-92, at 42, as reprinted in 1992 U.S.C.C.A.N. 1133, 1174-75 (1991) (listing
"emergency broadcast" services as among the "vital local service[s]" that broadcasters provide and that Congress
sought to protect against cable operators' "use [of] their market power either to preclude carriage of television
broadcast signals or to carry such signals but without proper consideration to the programmer").

" Indeed, fonner Director of Homeland Security Tom Ridge attested that broadcasting is in the front line of
public safety preparedness and responsiveness. See Bill McConnell, Ridge Takes the Point, Broadcasting & Cable,
June 2, 2003, http://broadcastingcable.com/article/CA302462.html?display~Washington (quoting Tom Ridge as
stating "[t]he media during times of crisis is a critical part of what we do").

" See Regional Hearing Before the FCC (Mar. 7, 2006) (testimony of Dave Vincent, WLOX Station
Manager, Jackson, Mississippi) (explaining how WLOX was instrumental in "mak[ing] sure the viewing or listening
public had the necessary infonnation to weather the stonn").
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60

ability to compete has suffered in recent years: "[B)roadcast television stations' audience shares
have continued to fall as cable and DBS penetration, the number of cable channels, and the
number of broadcast networks continue to groW.,,60 The number of television viewers who rely
solely on over-the-air broadcasting has waned, such that currently 14% of television households
(or approximately 15.36 million) rely solely on broadcast television.61 Meanwhile, as many as
60% of television households subscribe to cable.62

Cable's edge over broadcast television to date has stemmed largely from its inherent
ability to offer viewers far more sources of programming than broadcasters can. And, as
indicated above, cable system capacity has increased significantly with recent technological
advances, which has only hastened the already rapid proliferation of programming sources that
has long been underway. Indeed, in 2005, the FCC found "531 satellite-delivered national
programming networks, an increase of 143 networks over the 2004 total of 388 networks.,,63
The increase in the number of available sources of video programming - which remains ongoing
due to innovation - has fundamentally altered the environment that broadcasters face by placing
them in the midst of an increasingly fragmented market.64 Indeed, between 1992 and 2003, cable
revenue from local advertising increased approximately 367%,65 and this trend is a continuing
one.66 And, because advertising revenues are tied to viewership, the proliferation of
programming sources has made, and can be expected only to continue to make, it more difficult
for broadcasters to compete for viewers and, thus, advertising revenues.

In order to compete in this environment, broadcasters, like cable networks and other
video programmers, need to differentiate themselves by airing niche programming aimed at
specific target audiences. Multicasting offers broadcasters the opportunity to do just that. But
without the certainty that the multicasts that broadcasters invest in and transmit will not be
blocked and removed from their signal by cable operators before that programming reaches
consumers, multicasting is not a viable financial option.67 Indeed, the absence of an anti
stripping requirement is such a disincentive for broadcasters to invest in developing digital
programming that eighty percent of broadcasters have indicated that they will not invest in

Twelflh Annual MVPD Repart, 2006 WL 521465, at *30; see alsa 2002 Biennial Review Order, 18 FCC
Rcd at 13698 (stating that "the ability of local stations to compete successfully in the delivered video market [has
been] meaningfully (and negatively) affected," particularly "in mid-sized and smaller markets").

61

62

63

64

TwelflhAnnual MVPD Report, 2006 WL 521465, at *6.

Id. at *12 n.70.

Id. at *6.

Id. at *47-50.

6' In re Annual Assessment of the Status of Competition in the Market for the Delivery of Video
Programming, Eleventh Annual Report, 20 FCC Rcd 2755, 2773-74 (2005) (citing NCTA, Cable Developments
2004).

66 Twelflh Annual MVPD Report, 2006 WL 521465, at *42, Table 4.

67 Paul Davidson, Local Stations Multicast Multishows, USA Today, Jan. 28, 2004, available at
http://www.usatoday.com/money/media/2004-01-28-multicastJ.htm ("Multicast Multishows") ("[M]any
broadcasters say !bey will scrap or scale back their multicasting plans if the FCC doesn't mandate cable carriage.").
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developing digital programming without an anti-stripping mandate.68 For example, DIC
Entertainment has explained that it will not be able to offer its proposed free, advertiser
supported, over-the-air digital children's television service unless all streams of its multicast
offering are guaranteed cable carriage.69 Simply put, absent the certainty that multicasts will
actually reach cable subscribers, broadcasters face a Hobson's choice: undertake a financial
investment that they cannot bear or decline to offer the advanced programming that will allow
them to compete in the market. 70

Exacerbating the inherent obstacles of the changing video programming market is cable's
underlying and powerful incentive to refuse to carry local broadcast programming. Cable
operators have a financial interest in many cable programmers who compete with broadcasters
for advertising, which motivates cable to discriminate against broadcaster and in favor of
programming in which they have an equity stake, regardless of the quality of the programming or
viewer preferences. "Simply stated, cable has little interest in assisting, through carriage, a
competing medium of communication.,,7l Congress recognized this fact in enacting the current
must-carry statute,72 and market developments demonstrate that this concern is even more valid
today.73 Due to these market dynamics, broadcasters haye faced significant difficulties in
obtaining cable carriage for multicast programming74 Although the FCC has indicated that by
May 2005 "cable operators were carrying commercial broadcasters' multicast programming in
more than 50 markets,,,75 this figure is overstated because it includes instances where cable
operators agreed to carry only a portion of the multicasting programming offered by the relevant
broadcasters. "For example, several cable operators agreed to carry CBS stations extra coverage
of the 2005 NCAA men's college basketball tournament on multicast channels.,,76 This type of

68

69

Twe!fth Annual MVPD Report, 2006 WL 521465, at *33.

Fritts Testimony at 9.

70 The competitive disadvantage will only be compounded by the fact that subscribers now rely on branded
groups of channels to help them select which programs to view, rather than purely free-standing program sources
that lack the positive synergies associated with a branded multi-channel programming source. For instance, the
"Discovery" family includes not only the "Discovery Channel," but also co-branded cable channels "Discovery
Health," "Discovery Times," "Discovery Kids," "Discovery Home," "Discovery En Espanal," and "Discovery HD
Theater," as well as popular cable channels "TLC," "Animal Planet," "Travel Channel," "BBe America," "The
Science Channel," "Military Channel," and "FitTV." See Discovery Communications Inc., "Our Networks,"
http://www.discovery.com/(Iast visited March 22, 2006). Due to this market dynamic, broadcasters will remain at a
competitive disadvantage without an anti-stripping mandate, not only because they will lack the ability to compete
with niche programming aired by cable networks and other programmers as a general matter, but also because they
will not be able to take advantage of the synergies and efficiencies associated with branded multi-channel groups of
programming.

71

72

Turner 11,391 U.S. at 200.

1992 Cable Act § 2(aX5), (14)-(16).

73 See Twe!fth Annual MVPD Report, 2006 WL 521465, at *6 (describing vertical integration in the cable
industry).

74

75

76

Fritts Testimony at 9 n.14.

Twe!fth Annual MVPD Report, 2006 WL 521465, at *5.

Id n.14.
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isolated carriage of particularized programming does not translate into a willingness on the part
of cable operators to carry broadcasters' multicast programming as a matter of course, and does
not provide broadcasters with significant enough incentives to invest in such programming on a
widespread basis.

Moreover, because consumers have lived with the current must-carry system for well
over a decade, they are accustomed to and now expect a seamless viewing experience.77 When
Congress enacted the present must-carry system, it emphasized that switching signals, then via
an AlB switch, was "not an enduring or feasible method of distribution and is not in the public
interest,,,78 emphasizing the "considerable evidence that once individuals subscribe to cable it is
rare for them ever to switch to receive an over-the-air signal.,,79 This basic tendency in
consumers' behavior has now hardened, after almost a decade of analog must-carry, to form an
expectation about the service they will receive. In the current marketplace, cable subscribers
cssentially demand to be able to access all available sources of programming without noticing
any differences based on the technical mode of delivery. This is the case with respect to the
ability to receive programs - whether on cable or broadcast television channels - and to surf
among them. The same is true with respect to other technologies, such as TiVO and other DVRs
- some of which are integrated with cable systems, and even provided by cable operators to
subscribers - that themselves scan among the programs cable provides.8o It thus borders on the
absurd to suggest, as cable advocates dO,81 that cable subscribers would disengage their cable and
interrelated devices to view over-the-air multicast programming streams - regardless of the
quality or innovative nature of the programming aired on those streams - as part of their daily
viewing habits. 82 Without the certainty that this consumer demand for seamless viewing can be
met, multicasting's viability is in real doubt.

D. Notwithstanding These Potential Obstacles, Broadcasters Have Invested
Substantial Amounts Of Capital In Transforming Their Communications To
Meet Congress' Digital Television Mandate.

Despite these competitive disadvantages that broadcasters face in the digital marketplace,
they have made substantial investments in order to meet Congress' DTV mandate and bring the
promise of digital television to viewers. The Commission has specifically recognized that the
DTV "transition is a significant undertaking," and that "[i]n order to facilitate the transition, [the
agency] must balance the desire for new services with the significant investment and pIarming

77

78

79

'0
81

See generally Discussion Draft Hearing (statement of Robert C. Wright).

1992 Cable Act § 2(aXI8).

S. Rep. No. 102-92, at 45.

Twelfth Annual MVPD Report, 2006 WL 521465, at *42, Table 4.

Cooper & Kirk White Paper at 7-8 & n.3.

82 !d at 220-21. This reality also animated Congress's passage of the statutory licensing provisions of the
Satellite Home Viewer Improvement Act ("SHVIA"). Pub. L. No. 106-113, 113 Stat. 1501 (1999). There,
Congress recognized the need to ensure that satellite television subscribers would not be "required to go to the
trouble and expense of installing off-air antennas to improve their reception of local television signals," in
recognition of the fact that the use of such equipment is, at best, inconvenient, and the importance of preserving
access to local broadcast signals. See S. Rep. No. 106-51, at 5 (1999).
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83

84

required by the broadcasters to build new digital facilities and relocate operations.',83 The GAO
has similarly found that "[bJroadcasters must make large capital investments to begin
broadcasting in digital," and that many stations have encountered problems in raising the
necessary capital. 84 Specifically, in response to a GAO request, broadcasters estimated that it
would cost between $2.3 million and $3.1 million per station to comply with the FCC's initial
requirements for digital transmission.8s These expenditures, which include only the expenses
associated with actual facilities and operations (and not program production or acquisition costs)
amount to anywhere from 11% to 242% of annual station revenues, by GAO's calculation.86 In
the aggregate, broadcasters will have spent approximately $10-16 billion in furtherance of the
transition before its conclusion.87

Unlike cable's investments, which have been purely voluntary, broadcasters have built
out digital facilities and made other capital expenditures in good-faith compliance with
governmental mandates. Completion of the transition has been required by Congress itself in the
Communications Act.88 In furtherance of its statutory duty to shepherd the country's
broadcasting system into the digital age, the FCC has set deadlines requiring broadcasters to
undertake a number of actions, including the construction of facilities providing service to all of
the area served by their analog signals (referred to as "replication") as well as, where relevant,
the larger area served by their digital signals ("maximization,,).89 And broadcasters face
significant penalties - and in some instances the "ultimate sanction" ofloss of their licenses - for
failure to comply with these deadlines.9o Given this regulatory backdrop in which Congress has
statutorily mandated, and the FCC has required, broadcasters to make substantial investments to
support the digital transition, it is more than fair for the Commission to take action designed to
ensure that broadcast television survives the transition it has been required to undergo.

In re Reallocation and Service Rules for the 698-746 MHz Band (Television Channels 52-59), Notice of
Proposed Rulemaking, 16 FCC Rcd 7278, 7285 (2001).

General Accounting Office, Many Broadcasters Will Not Meet May 2002 Digital Television Deadline,
GAO 02-466, at 16 (April 2002).

85

86

87

Id.; see id. at 17, fig. I.

Id. at 18; see id. at 16 n.27.

Fritts Testimony at 2.

88

89

90

See 47 U.S.C. § 309(j)(14)(A) ("A full-power television broadcast license that authorizes analog television
service may not be renewed to authorize such service for a period that extends beyond February 17,2006."); see
also Consumer Elecs. Ass'n v. FCC, 347 F.3d 291,301 (D.C. CiT. 2003) (explaining that the DTV "transition is not
a market-driven migration to a new technology, but rather the unambiguous command of an Act of Congress").

See, e.g., Second DTV Periodic Report and Order, 19 FCC Rcd at 18314-18319; First DTV Periodic
Report and Order, 16 FCC Rcd at 5946; see also 47 C.F.R. § 73.624(b), (d)-(f).

See, e.g., Second DTV Periodic Report & Order, 19 FCC Rcd at 18280 (imposing and explaining effect of
"use-it-or-Iose-it" deadline for replication or maximization of facilities, under which broadcasters that fail to meet
deadlines will lose the right to interference protection within certain portions of the areas covered by their authorized
digital signals); In re Remedial Steps for Failure to Comply with Digital Television Construction Schedule, Report
and Order Memorandum Opinion and Order on Reconsideration, 18 FCC Rcd 7174, 7173 (2003) (confirming that
broadcasters that fail to timely construct DTV facilities will eventually be subject to the "ultimate sanction" - a
requirement that they tum in their analog licenses and cease providing program service to the public).
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As the foregoing makes clear, there are weighty public interests at stake here and
compelling policy reasons to protect them. By moving to provide broadcasters with certainty
that their multicast programming will actually reach consumers that they need in order to move
ahead with such programming, the Commission can: help drive forward the digital transition,
with all the public interests attendant to that technological shift, including public safety,
programmatic, and deficit reduction goals; ensure that that viewing public receives all the
benefits that multicasting offers, including diversity of programming; preserve over-the-air
television for all Americans; and protect the investments that broadcasters have made pursuant to
Congress' and the FCC's commands from being stranded due to the anti-competitive conduct of
the cable industry.

II. PREVENTING THE STRIPPING OF MULTICAST SIGNALS WILL NOT
RAISE ANY OF THE FIRST AMENDMENT CONCERNS VOICED BY THE
CABLE INDUSTRY.

The need for Commission action to safeguard broadcasters' ability to transmit multicasts
via cable systems without interference from cable operators who wish to prevent that
programming from ever reaching viewers is clear. Apparently lacking any sound policy
rejoinders that could support their anti-competitive behavior, cable has fallen back on the threat
that the Constitution forbids the FCC from extending the analog must-carry regime into the
digital context. Given that the Supreme Court has already soundly affirmed the basic carriage
structure, it is difficult to see why the technological nature of the signal being sent over the cable
systems - analog versus digital, or signals with a continuous range versus a discrete set of
values91

- should compel a different answer under the Constitution. It does not, as demonstrated
below.

A. Cable's Alleged First Amendment Interests Are Not the Only Constitutional
Interests At Stake.

As a general matter, cable advocates' constitutional arguments against an anti-stripping
rule focus myopically on their own "constitutional" interests to the exclusion of all others. In
struggling to justify their legal position, they attempt to obscure the reality that a variety of other
interests of constitutional dimension - namely those of viewers and broadcasters - must be
afforded significant weight as well. Evaluation of an anti-stripping requirement, however,
necessitates consideration of all of the various interests that hang in the balance. Under a proper
analysis, it is clear that an anti-stripping mandate is needed in order to ensure that the must-carry
regime continues to satisfy important constitutional objectives relating not only to cable
operators, but also to the viewing public and the broadcast industry, the latter of which Congress
has entrusted to use the public airwaves to provide important program services.

Put in context, cable advocates' self-serving assertions make plain the true reason
underlying their desire to retain the ability to strip out multi-stream broadcast content. Simply
put, the cable industry wishes to prevent broadcasters from effectively delivering desirable multi
cast programming to viewers and, instead, wants to steal back the ability to reach those viewers
(and the advertising dollars they represent) for cable itself. Significantly, cable operators voice

91 See Leon W. Couch II, Digital and Analog Communications Systems 4 (2d ed. 1987).
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no objection to analog must-carry, fully admitting that they have "accommodated" themselves to
this obligation, as they had to do after the Supreme Court upheld it in Turner II. 92 They also do
not appear to object to mandatory carriage of a single stream of high definition programming
(and for good reason, because that would be foreclosed by the Supreme Court's decision in
Turner II as well). Either of these obligations, however, involves the exact same amount of
cable capacity as carriage of the entire digital signal, whether it includes multicast program
offerings or not. 93 The objection to an anti-stripping mandate, then, is merely to the carriage of
additional streams of programming that, if entitled to carriage, would compete with cable for
viewers and, thus, advertising revenues. Thus, while the language that cable advocates employ
may superficially appear to be of a constitutional dimension, in reality their concerns are purely
parochial.

When exposed for what it is, it becomes clear that cable operators' position fully ignores
several important constitutional concerns, not the least of which involve the interests of the
American viewing public. As an initial matter, the Supreme Court has held that "the people as a
whole" - rather than anyone set of commercial speakers - "retain their interest in free speech"
and that they posses a "collective right" to receive communications from broadcasters.94 It is this
right, rather than the right of video programming providers (whether cable or broadcast), that the
Court has characterized as "paramount.,,95 Regardless of which set of interests is given primary
weight, it is well established that the right to receive speech is no less protected by the First
Amendment than the right to speak.96

In addition, cable operators disregard the reality that over-the-air broadcasting as a whole
- and at the very least, the full breadth of diverse content made possible by multicasting
technology - will be placed at significant risk without an anti-stripping mandate.97 This threat to
diverse programming runs directly counter to the First Amendment goal of achieving "the widest
possible dissemination of information from diverse and antagonistic sources.,,98 Indeed, the
Supreme Court emphasized this in Turner I, recognizing that "[a]t the heart of the First

92

93

94

95

Cooper & Kirk Wh ite Paper at 16.

See supra pp. 7-9.

Red Lion Broad Co. v. FCC, 395 U.S. 367, 390 (1969).

Id

96 Conant v. Walters, 309 F.3d 629, 643 (9th Cir. 2002), cert. denied, 540 U.S. 946 (2003) (Kozinski, J.,
concurring) (citing Bd of Educ. v. Pica, 457 U.S. 853, 866-67 (1982»; see Va. State Bd of Pharmacy v. Va.
Citizens Consumer Council, 425 U.S. 748, 756-57 (1976) ("[W)here a speaker exists ... the protection afforded is to
the communication, to its source and to its recipients both."); Kleindeinst v. Mandel, 408 U.S. 753, 762-63 (1972)
(acknowledging a First Amendment right to "receive information and ideas" and stating that freedom of speech
"necessarily protects the right to receive"); see also Lamont v. Postmaster Gen., 381 U.S. 301 (1965) (upholding
First Amendment rights of citizens to receive political publications sent from abroad).

97 See supra pp. 11-14.

98 FCC v. Nat? Citizens Comm. for Broad, 436 U.S. 775, 795 (1978); Associated Press v. United States, 326
U.S. I, 20 (1945). The 1992 Cable Act itself embodied this goal. See 1992 Cable Act § 2(a)(6); see also 47 U.S.c.
§ 521 (4) (listing as among goals of Title VI of the Communications Act, as amended, to "assure that cable
communications provide and are encouraged to provide the widest possible diversity of infonnation sources and
services to the public").
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Amendment lies the principle that each person should decide for himself or herself the ideas and
beliefs deserving of expression, consideration, and adherence.,,99 Yet cable advocates
completely ignore the interests of willing viewers in receiving diverse broadcast programming.

Cable operators similarly overlook broadcasters' protected interests in reaching their
audiences with multicast programming. Broadcasters have a protected First Amendment interest
in effectively communicating with their audiences loo and in exercising their editorial discretion in
deciding how to program their digital channels, which necessarily includes the right to determine
whether to communicate with viewers via multicasting or not. 101 As discussed above, and
contrary to cable operators' conclusory assertions, cable carriage is needed to ensure that viewers
can actually watch the diverse programming made possible by multicasting. This is true not only
because, as a practical matter, television viewers will not watch programming that is not
available on cable,102 but also because, as an economic matter, broadcasters will have little if any
incentive to offer such programming if it is not accessible to the vast majority of television
viewers who subscribe to cable. 103 Thus, anti-stripping protections for multicasts are necessary
to promote broadcasters' protected First Amendments interests in effectively communicating
with their intended audience.

Extending the existing must-carry rules to cover multi-stream broadcasting is a content
neutral means of ensuring that broadcast television remains a viable and diverse medium for all
Americans, especially those without access to cable or DBS. A multicast carriage obligation,

99 Turner 1, 512 U.S. at 641.

JOO See. e.g., Riley v. Nat'l Fed'n ofthe Blind, 487 U.S. 781, 790-91 (1988) ("The First Amendment mandates
that we presume that speakers, not the government, know best both what they want to say and how to say it.");
Meyer v. Grant, 486 U.S. 414,424 (1988) ("The First Amendment protects [the speakers'] right not only to advocate
their cause but also to select what they believe to be the most effective means for so doing."); Heffron v. Int'! Soc'y
for Krishna Consciousness. Inc., 452 U.S. 640, 655 (1981) ("The First Amendment protects the right of every
citizen to reach the minds of willing listeners and to do so there must be opportunity to win their attention.")
(citation and quotations omitted)); see also City of Cincinnati v, Discovery Network, Inc., 507 U.S. 410, 426-29
(1993) (recognizing that the First Amendment includes the right of a speaker to choose the means of delivery of the
message in striking down restriction on use of news racks to distribute commercial speech under the First
Amendment); U.S. West, Inc. v. FCC, 182 F.3d 1224, 1232 (10th Cir. 1999) ("[A] restriction on speech tailored to a
particular audience, 'targeted speech,' cannot be cured simply by the fact that a speaker can speak to a larger
indiscriminate audience, 'broadcast speech."'). There can be no dispute, moreover, that broadcasters are, in fact,
entitled to the protections of the First Amendment. Columbia Broad Sys" Inc. v. DNC, 412 U.S. 94, 110 (1973)
(under the First Amendment, television broadcasters enjoy the "widest journalistic freedom" consistent with their
public interest responsibilities); United States v, Paramount Pictures. Inc., 334 U.S. 131, 166 (1948) (recognizing
that broadcasting is a medium affected by First Amendment interests).

JOJ See Arkansas Educ. Television Comm'n v, Forbes, 523 U.S. 666, 674 (1998) ("When a public broadcaster
exercises editorial discretion in the selection and presentation of its programming, it engages in speech activity.").
Indeed, the FCC has, at least implicitly, recognized this fact, by emphasizing the need to afford broadcasters' the
widest possible degree of flexibility with respect to how to program their digital channels. See, e.g., DTV Fifth
Report & Order, 12 FCC Red at 12812 (reiterating need to "ensure that broadcasters have more flexibility in their
business" as it relates to how to program their digital channels, and affording flexibility to "experiment with
innovative offerings and different service packages").

102

103

See supra pp. 13-14.

Seeid
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therefore, is fully consistent with the First Amendment as long as it furthers an important
governmental interest and is narrowly tailored to serve that interest. lo4 As the following analysis
makes clear, there is no question that extending the existing must-carry rules to multicasting
satisfies intermediate scrutiny and thus does not violate the First Amendment.

B. The Cable Industry's Best Efforts Cannot Change The Nature Of Broadcast
Carriage Protections: Such Protections Have Never Been and Will Not Be
Subject To Strict Scrutiny.

The paramount objective of the First Amendment is to ensure that government regulation
does not "suppress, disadvantage, or impose differential burdens upon speech because of its
content.,,105 Government regulation of speech "because of [agreement or] disagreement with the
message it conveys,,106 is presumJitively invalid and accordingly subject to "the most exacting
scrutiny" under the Constitution. l

7 In contrast, federal regulation unconcerned with the content
of speech is subject to intermediate scrutiny - not strict scrutiny. lOS Because "their purpose is
not to proscribe disfavored messages but rather to combat some other perceived evil, with speech
burdened as an unintended side-effect,,,lo9 content neutral regulations "pose a less substantial
risk ofexcising certain ideas or viewpoints from the public dialogue.,,110

Whether a regulation is content-based or content neutral is generally apparent on the face
of the enactment. lll Hence, "[a]s a general rule, laws that by their terms distinguish favored
speech from disfavored speech on the basis of the ideas or views expressed are content based."ll2

104 See United States v. O'Brien, 391 U.S. 367, 377 (1968).

106

105 Turner 1,512 U.S. at 642 (citing Simon & Schuster, Inc, v. Members ofState Crime Victims Bd, 502 U.S.
105,115 (1991)).

Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989); see also United States v, Playboy Entm't Group,
Inc" 529 U.S, 803, 813 (2000) (concluding that a "content-based speech restriction ... can stand only if it satisfies
strict scrutiny") (citing Sable Commc 'ns ofCal., Inc. v. FCC, 492 U.S. 115, 126 (1989)).

107 Turner 1,512 U.S. at 642.

108 See id (explaining that "regulations that are unrelated to the content of speech are subject to an
intennediate level of scrutiny") (internal citation omitted); Satellite Broad & Commc 'ns Ass'n v, FCC, 275 F.3d
337,355 (4th Cir. 2001) (reiterating that "a content neutral measure that imposes incidental burdens on speech ... is
... subject to intennediate First Amendment scrutiny under United States v. O'Brien, 391 U.S. 367 (1968)).
Moreover, "[a] regulation that serves purposes unrelated to the content of expression is deemed neutral, even if it
has an incidental effect on some speakers or messages but not others." Ward, 491 U.S. at 791 (1989) (citing Renton
v, Playtime Theatres, Inc., 475 U.S. 41, 47-48 (1986)).

109

110

Sharkey's, Inc, v, City ofWaukesha, 265 F. Supp. 2d 984,994 (E.D. Wis. 2003).

Turner I, 512 U.S, at 642,

III See City of Los Angeles v, Alameda Books, Inc. 535 U.S. 425, 448 (2002) (Kennedy, J., concurring)
("[W]hether a statute is content neutral or content based is something that can be detennined on the face of it; if the
statute describes speech by content then it is content based.").

112 Turner 1,512 U.S. at 643 (citations omitted).
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"By contrast, laws that confer benefits or impose burdens on ::reech without reference to the
ideas or views expressed are in most instances content neutral. ,,11

There can be no dispute that must-carry rules are content-neutral. Indeed, the Supreme
Court has twice held that cable must-carry rules are subject to intermediate scrutiny. I 14 Must
carry rules "impose obligations upon all [cable] operators ... regardless of the programs or
stations the cable operator has selected or will select.,,115 For this reason, the Fourth Circuit
more recently concluded that the satellite analog to the cable must-carry rules also was subject to
intermediate scrutiny.ll6 As the court correctly explained, must-carry rules do not "show a
content-based preference for broadcast television over cable television; they merely indicate[]
that local broadcast television [is] intrinsically valuable and therefore worth protecting.,,1l7

More specifically, the Supreme Court has been quite clear that neither the obligations that
the must-carry requirements place on cable operators, nor the concomitant privileges must-carry
rules grant broadcasters, are content-based. The obligations must-carry rules place on cable
operators do not "impose[] a restriction, penalty, or burden by reason of the views, programs, or
stations the cable operator has selected or will select[.]"118 Indeed, by their terms, they apply to
all cable operators regardless of the nature or content of their programming. 119 Likewise, the
carriage rights afforded to broadcasters "are also unrelated to content" because they "benefit all .
. . broadcasters who request carriage be they commercial or noncommercial, independent or
network affiliated, English or Spanish language, religious or secular.,,12o Thus, both the plain
language and "manifest purpose" of the existing must-carry rules indicate that the "overriding
objective" is "not to favor programming of a particular subject matter, viewpoint, or format, but
rather to preserve access to free television programming for ... Americans without cable.,,121

113 Id. (citations omitted).

114 See id. at 643 (explaining that "must-carry rules, on their face, impose burdens and confer benefits without
reference to the content of speech"); Turner II, 520 U.S. at 189 (reaffirming that must carry rules are "content
neutral regulation" and thus subject to "the intermediate level of scrutiny").

115

116

Turner 1,512 U.S. at 644.

See Satellite Broad. & Commcn's Ass 'n, 275 F.3d at 355.

117 !d.; see also Nat 'I Abortion Fed'n v. Ashcroft, 330 F. Supp. 2d 436, 484 (S.D.N.Y. 2004) (explaining that
"[h]ad the must-carry provisions distinguished based on the content of speech, they would have been subjected to
strict scrutiny, the Court's most nondeferential standard").

118 See Turner I, 512 U.S. at 644.

119 47 U.S.C. § 534(a) (applying carriage obligations to "each cable operator," without limitation based on
content of programming carried by operator); id. § 534(b)(I)(A) (excluding some cable operators from carriage
obligations only on the basis of the number of usable activated channels and number of subscribers).

120 Turner I, 572 U.S. at 645.

12l Id. at 645-46. In fact, the true choice in Turner I was between the application of the standard of review
applicable to broadcast regulations under Red Lion or the intermediate scrutiny standard that the Court applied in the
end. See id. at 637-38. But in no way did the Supreme Court express any sympathy for the cable operators'
contention that strict scrutiny should apply to the evidently content neutral must-carry rules.
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123

Extending the protections of the must-carry regime to multi-stream programming would
serve the same content-neutral aims of the existing rules, i.e., preserving a diverse array of
programming for all Americans but especially those without cable. A recent study shows that
nearly 600 broadcast stations offer multicast ~rogramming, including news, weather, sports,
foreign language and religious programming. 12 Thus, contrary to the arguments of the cable
industry, the diverse programming options multicasting brings to broadcast television increases
the content neutral value of the must-carry regime. As the Supreme Court explained, the must
carry rules reflect the content-neutral "recognition that the services provided by broadcast
television have some intrinsic value and, thus, are worth preserving against the threats posed by
cable.,,123 Nevertheless, the cable industry claims that strict scrutiny applies because, in their
view, cable operators no longer have "bottleneck monopoly power" over television programming
delivery. 124

This argument is misplaced. First, as explained above, the need to preserve an array of
programming for viewers, and not cable's bottleneck power over the industry, was the principal
justification for the existing must-carry rules. Cable's bottleneck power, while a cause for
significant concern, was not the basis of the Supreme Court's decision to apply intermediate
scrutiny.12l In fact, the issue of bottleneck control does not bear in any way on the question of
whether extending must-carry mandates to multi-stream broadcasting would be considered
content-based or content-neutraL It simply is immaterial.

Second, even assuming that cable's bottleneck control is somehow relevant, the cable
industry's articulation of the current state of competition - which underpins their entire argument
- is faulty at best. The crux of the cable industry's argument is that the growth of DBS and the
influx of other alternatives to traditional cable prove that the cable industry no longer exercises
bottleneck controL 126 As explained above, however, broadcasters are at a greater competitive
disadvantage now than existed when Congress first enacted must-carry rules in 1992.127 In
particular, since 1992, the number of television households that rely solely on broadcast
television has decreased from roughly 40 percent to 14 percent. 128 Broadcast television stations'
audience shares also have dropped "as cable and DBS penetration, the number of cable channels,
and the number of broadcast networks continue to grow." 129 Now more than 85% of television

122 See Twelfth Annual MVPD Report, 2006 WL 521465, at *5; Second DTV Must Carry Order, 20 FCC Red
at 4550 (separate statement of then-Commissioner Martin dissenting in part and approving in part).

See Turner I, 512 U.S. at 648 (citation omitted); see also id at 649 (explaining that "Congress'
acknowledgement that broadcast stations make a valuable contribution to the Nation's communication system does
not render the must-carry scheme content-based").

124

125

126

127

128

See Cooper & Kirk White Paper at 6-7.

See Turner 1,512 U.S. at 652.

See Cooper & Kirk White Paper at 7.

See supra note 18.

See Twelfth Annual MVPD Report, 2006 WL 521465, at *5; Turner 1,512 U.S. at 645.

129 Twelfth Annual MVPD Report, 2006 WL 521465, at *30 ("As we reported last year, broadcast television
stations' audience shares have continued to fall as cable and DBS penetration, the number of cable channels, and the
number of broadcast networks continue to grow.").
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households subscribe to some form of MVPD service, such as cable or DBS uO Moreover, the
obstacles posed by vertical integration that plagued broadcasters at the time of the enactment of
the 1992 Cable Act persist today.131

That the source of the competitive pressure placed on broadcast television is slightly
more diffuse than in 1992 is not of constitutional significance. 132 As the Fourth Circuit posited,
"[s]uppose, for example, that five different television delivery mediums each served 15 percent
of television households, together serving 75 percent of those households.,,133 Under the cable
industry's misguided approach, "it would mean that Congress could not impose must-carry rules
on any of the mediums because stations denied carriage on anyone medium would lose access to
only 15 percent of their audiences and therefore would not suffer substantial deterioration. That
cannot be the law.,,134 Accordingly, the court rightly concluded that "[t]ogether, cable and
satellite would pose an overwhelming threat to independent broadcasters if neither were bound
by carriage rules.,,135

In sum, the Supreme Court has confirmed that must-carry rules are content neutral and
therefore subject to intermediate scrutiny: carriage rules "preserve the existing structure of the
Nation's broadcast television medium while permitting the concomitant expansion and
development of cable television, and in particular, to ensure that broadcast television remains
available as a source of video programming for those without cable.,,136 Extending these same
rules from analog broadcasting to multicasting does not alter this conclusion. The cable
industry's "ability to hypothesize a content-based purpose for these provisions rests on little
more than speculation and does not cast doubt upon the content-neutral character of must
carry.,,137

C. The Interests Upheld By The Supreme Court In Turner II Fully Apply Here
And Have Become Even More Important Today In The Transition To The
Digital Television World.

To satisfy intermediate scrutiny, a regulation must vindicate an important government
interest. 138 As the Supreme Court has twice explained, must-carry rules advance at least two
interrelated important government interests: (l) "preserving the benefits of free, over-the-air

130 Id at *3.

131 See, e.g., id at *49 (providing that "currently, six of the top 20 nonbroadcast video programming networks
(ranked by subscribership) are vertically integrated with a cable operator").

132 Even with some growth in DBS market share, cable remains the dominant force in the television market.
See Twelfth Annual MVPD Report, 2006 WL 521465, at *5 n.70 & Table I.

133

134

135

136

137

138

Satellite Broad & Commc'ns Ass'n, 275 F.3d at 361.

Id

!d. at 362

Turner 1,512 U.S. at 652.

Id

Turner II, 520 U.S. at 189.
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local broadcast television"; and (2) "promoting the widespread dissemination of information
from a multiplicity of sources.,,139 Extending must-carry rules to multicasting advances both of
these clearly-established interests, as well as an interest in fair competition in the video
programming market. In addition, carriage rights for multi-stream broadcasting furthers the
more recent government interest in transitioning from analog to digital delivery of programming.

First, an assurance of carriage for multi-stream broadcasting would preserve the benefits
of free, over-the-air television. The Supreme Court has confirmed that "'protecting non[-]cable
households from [the] loss of regular television broadcasting service due to competition from
cable systems' is an important federal interesl.,,140 Indeed, broadcast television is in even greater
need of cable carriage than it was when the Supreme Court decided both Turner cases. 141

Broadcast television stations rely exclusively on advertising dollars for revenue, whereas cable
and DBS providers, as well as other video programming suppliers, have two revenue streams 
advertising and subscription fees. As cable and DBS continue to increase digital capacity, single
stream broadcast programming simply will not be able to compete for advertising revenue,
revenue that is already spread thin across an increasing number channels. These advertising
dollars are needed to preserve broadcast television as the source of free television programming
to the millions of Americans who do not have access to, or cannot afford, subscription-based
servIces.

It is important to recognize, however, that the eXlstmg must-carry regime is not
concerned only that the broadcast medium survive generally, but also that a "significant numbers
of broadcast stations ... denied carriage will either deteriorate to a substantial degree or fail
altogether." 142 Congress understood that the most immediate consequence of non-carriage of
broadcast programming was "the loss of the independent stations needed to provide those
viewers with a rich mix of broadcast programming from multiple sources. ,,143 Thus, the cable
industry mischaracterizes the nature of the inquiry by focusing exclusively on whether broadcast
television will continue to exist at all, while ignoring altogether whether particular stations that
are denied multicasting carriage will fail in the absence of federal intervention. The goals of the
must-carry regime would not be "satisfied by the preservation of a rumE broadcasting industry
providing a minimum of broadcast service to Americans without cable."J 4

In this instance, there can be no doubt that multicast channels will "deteriorate to a
substantial degree or fail altogether" in the absence of access to cable viewers via must-carry
mandates. J45 Broadcasters understand that viewers are increasingly interested in niche

139 Turner 1, 512 U.S. at 662; see also Turner 11, 520 U.S. at 189-90 ("We decided then, and now reaffIrm, that
each of those is an important governmental interest.").
140

'41

l42

143

'44

Turner 1,512 U.S. at 663 (quoting Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691, 714 (1984)).

See supra note 18.

Turner 1, 512 U.S. at 666.

Satellite Broad. & Commc'ns Ass 'n, 275 F.3d at 357.

Turner 11, 520 U.S. at 192.

'45 See Multicast Multishows ("[M]any broadcasters say they will scrap or scale back their multicasting plans
if the FCC doesn't mandate cable carriage.").
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programming and that multi-stream broadcasting provides the opportunity to compete for
viewers and advertisers in this market. To remain competitive broadcasters must finance and
develop niche programming to air on their multicast streams. Although broadcasters need the
advertising revenue they can derive from the cable audience to finance such multicast
programming, they have found it nearly impossible to negotiate full cable and satellite carriage
of their multicast programming. This makes perfect sense. There are strong disincentives for
cable operators, particularly given the increased concentration discussed above, voluntarily to
carry multicast prograrnming. 146 "Simply stated, cable has little interest in assisting through
carriage, a competing medium of communication. As one cable-industry executive put it, 'our
job is to promote cable television, not broadcast television. ",147

This is even more true with respect to multi-stream programming - a directly competitive
product. That is, there are few (if any) cable channels that duplicate the programming schedule
and format of the major broadcast networks. However, multicast channels, like independent
broadcast stations, offer niche programming that mirrors - and thus challenges for viewers - the
programming of cable stations that often are vertically integrated with the cable operators.
Absent must-carry requirements, "[c]able operators would have incentives to drop local
broadcasters in favor of other programmers less likely to compete with them for audience
advertisers. Independent local broadcasters tend to be the closest substitutes for cable programs,
because their proyamming tends to be similar, and because both primarily target the same type
of advertiser[.]"14

Broadcasters are, as we have shown, faced with a Hobson's choice. I49 They can either
finance and develop multicast programming in the hope that cable operators might choose to
carry a station that competes directly with its subsidiary programming vehicle, or refrain from
producing multicast programming and watch as their collective market share further erodes. And
consumers in the marketplace now expect to be able to view broadcast product over cable in a
seamless fashion. Absent assurance of carriage, multicasting simply is not a viable enterprise for
the vast majority of broadcasters. I5o Accordingly, extending the must-carry regime to
multicasting serves an important govcrnment interest by preserving these valuable programming
vehicles.

Second, multi-stream carriage obligations would promote the widespread dissemination
of information from a multiplicity of sources. "[I]t has long been a basic tenet of national
communications policy that the widest possible dissemination of information from diverse and

146

147

148

149

See Fritts Testimony at 9 n. 14.

Turner II, 520 U.S. at 201 (internal citation omitted).

Jd at 200 (internal citation omitted).

See supra p. 13.

150 In fact, approximately 80 percent of broadcasters have made clear that multicasting is not a worthy
investment absent must-carry protection. See Twelflh Annual MVPD Report, 2005 WL 521465, at *33.
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antagomslic sources is essential to the welfare of the public.,,151 Multicasting will provide
viewers with an abundance of diverse programming that is often targeted to the interests of the
local community.152 Such programming includes local news, traffic, sports and weather as well
as coverage of local government proceedings and public affairs programming. 153 It will also
increase "source" diversity by giving independent programmers a venue for new offerings.
Contrary to the arguments of the cable industry, the government has an interest in ensuring that
viewers of broadcast television have access to a wide array of "broadcast stations" - which in
turn ensures diverse programming. 154

Thus, to the extent the cable industry "question[s] the substantiality of the Government's
interest in preserving something more than a minimum number of stations in each community,
their position is meritless.,,155 As the Supreme Court explained, "[t]hough it is but one of many
means of communications, by tradition and use for decades now [broadcast television] has been
an essential part of the national discourse on subjects across the whole broad spectrum of speech,
thought, and expression.',I56 Accordingly, "Congress has an independent interest in preserving a
multiplicity of broadcasters to ensure that all households have access to information and
entertainment on an equal footing with those who subscribe to cable.,,157 Multi-stream
broadcasting, and the array of programming it can provide to viewers, particularly those without
access to cable, fulfills this promise.

Third, multicast carriage also would advance fair competition in the market for television
programming. At least four Justices of the Supreme Court (including four of the seven Justices
that remain from the Turner decisions) have made clear that "protect[ing] broadcast television
from . . . unfair competition by cable systems" is an important government interest. lss

Protecting broadcasters from unfair competition remains an important government interest today,
particularly given the integration that has occurred in the cable industry since these cases were
decided and the strong economic disincentives to carriage of multicast programming.

Finally, there is yet another - and entirely new - important government interest here:
promoting the swift transition to digital television. The transition to digital television "regresents
a critical evolutionary step in broadcast television" and is a major national policy goal. 59 This
transition delivers at least two significant benefits to the public: (I) it allows for the delivery of a

151 Turner 1,512 U.S. at 663-64 (citations and internal quotations omitted); see also United States v. Midwest
Video Corp., 406 U.S. 649, 667-68 (1972) (explaining that "increasing the number of outlets for community self
expression" represents a "long-established regulatory goa[l] in the field of television broadcasting").

152

153

154
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157

158

159

See supra at pp. 4-7.

See supra pp. 5-6.

See Turner II, 520 U.S. at 193.

1d at 193.

1d at 194 (citations omitted).

1d.

Turner 1, 512 U.S. at 652; see also Turner II, 520 U.S. at 189-90.

2002 Biennial Review Order, 18 FCC Rcd at 13825.
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superior quality broadcast and additional data employing the same amount of spectrum currently
used by a single analog stream; and (2) by frceing analog spectrum, the digital transition offers
significant public safety benefits. 160 However, the FCC has found that the success of the
transition depends in large measure on the "programs, enhanced features, and services" that DTV
can offer consumers. 161 For this reason, the FCC has "urge[d] broadcasters to increase the
amount of digital and high definition programming" they offer. 162 Broadcasters have responded
through their efforts to develop and offer multi-stream broadcasting to viewers. Consequently,
an FCC requirement that ensures that multicasts reach the vast cable audience certainly would
promote an important government interest.

D. A Prohibition On Stripping Multi-Stream Broadcasts Would Not Be
Substantially More Restrictive Than Necessary To Promote These Critical
Government Interests.

Last, a regulation satisfies "intermediate scrutiny" so long as it "does not burden
substantially more speech than necessary" in furthering the important government interests. 163

Importantly, the regulation "need not be the least restrictive or least intrusive means of doing so.
Rather, the requirement ... is satisfied so long as the ... regulation promotes a substantial
government interest that would be achieved less effectively absent the regulation."I64 Thus, the
extension of the existing carriage scheme to multicasting need only "materially advance[] at least
one substantial government interest in a narrowly tailored marmer.,,165 Carriage rules for multi
casting easily meets this standard. In fact, as explained herein, extending cable's current carriage
obligations to digital broadcasting, including multicasting, imposes far less of a burden on cable
operators than the existing must-carry rules that the Supreme Court has upheld as narrowly
tailored.

In Turner II, the Supreme Court made clear that the existing must-carry rules were
"narrowly tailored to preserve a multiplicity of broadcast stations for ... American households
without cable.,,166 The must-carry rules were not a heavy burden on cable operators because
many broadcasters opted for retransmission consent instead of relying on their must-carry rights.
Thus, at that time, "no more than a few hundred of the 500,000 cable charmels nationwide are
occupied by network affiliates opting for must carry, a number insufficient to render must-carry

l60

]6]

See supra at p. 3.

DTV Fifth Report & Order, 12 FCC Rcd at 12832.

]62 First DTV Periodic Report and Order, 16 FCC Rcd at 5950-51; see DTV Fifth Report & Order, 12 FCC
Rcd at 12822 ("By permitting broadcasters to assemble packages of services that consumers desire, we will promote
the swift acceptance of DTV and the penetration of DTV receivers and converters."); id. at 12827 ("Broadcasters
can best stimulate consumers' interest in digital services if able to offer the most attractive programs, whatever fonn
they may take, and it is by attracting consumers to digital, away from analog, that the spectrum can be freed for
additional uses.").

]63

164

l65

l66

Turner 11,520 U.S. at 213.

Ward, 491 U.S. at 798-99 (citations and quotations omitted).

Satellite Broad & Commc 'ns Ass 'n, 275 F.3d at 356.

Turner II, 520 U.S. at 215-16 (citations omitted).
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substantially broader than necessary to achieve the government's interest.,,167 And, even if the
cable industry could conjure up a somewhat less restrictive regime, the Supreme Court has made
clear that "content-neutral regulations are not 'invalid simiy because there is some imaginable
alternative that might be less burdensome on speech.,,16 In so holding, the Supreme Court
further rejected the cable industry's supposedly less restrictive alternatives, including the use of
the AlB switch. 169 The Supreme Court found that the "technical shortcomings" of AlB switches,
which "can create signal interference and add complexity to video systems," rendered this a false
and unworkable alternative to must-carry. 170

There can be no doubt that must-carry for multi-stream broadcasting is even less of a
burden than the existing regime. In their attempt to convert their business objectives into a First
Amendment question, cable operators prefer to focus exclusively on the prefix "multi-," in the
hopes that the mere label will connote a tremendous burden imposed on operators' systems. This
focus is misplaced. As we showed at the top of this White Paper, even without recent
technological advances, the digital broadcasting that allows for multicasts does not require the
use of any additional cable capacity whatsoever. 171 Rather, each broadcast station occupies the
same amount of spectrum (6 MHz) whether the broadcaster employs analog or digital
technology.172 Thus, carriage of multi-stream broadcasts would place no more of burden of
cable operators than the existing must-carry rules that the Supreme Court has already determined
are constitutional. Technology has, however, advanced so as to render the burden less extensive
than before. Digital compression technology now allows the entire digital signal to be
transmitted using only 3 MHz - half the capacity used by a single analog channel. 173 Continued
innovation is likely to produce more advanced compression technology that will allow for even
more efficient use of bandwidth. 174 In fact, the FCC has remarked that compression technologies
allow for up to twelve programming streams in 6 MHz. 175 Thus, cable advocates are simply
wrong, as an engineering matter, about the nature of the multicasting product. As an absolute
matter, multi-stream must-carry would impose less of a burden than the must-carry obligations
previously upheld by the Supreme Court.

167

168

169

170

171

ld at 217 (citations and internal quotation marks omitted).

ld (quoting United States v. Albertini, 472 U.S. 675, 689 (1985)) (other citations omitted).

Seeid at 219-23; see supra p. 7.

Turner II, 520 U.S. at 221; see also supra p. 7.

See supra pp. 7-9.

172 See First DTV Must Carry Order, 16 FCC Red at 2615 n.I I 1. Moreover, as explained above, the statutory
scheme governing carriage makes clear the amount of spectrum occupied by a broadcaster's signal - and not the
number of programming streams that may be transmitted using that spectrum - provides the relevant analytical
framework for analyzing the extent of the burden placed on cable operators by must-carry. See supra pp. 8-9.

J73 Fritts Testimony at 12; Discussion Draft Hearing at 35 (prepared statement of Robert C. Wright); First
DTV Must Carry Order, 16 FCC Rcd at 2615 n.]] I, 2616 n.I 15; Merrill Weiss Group Study at 12.

174

175

See Twelfth MVPD Annual Report, 2006 WL 521465, at *7; Barrett Remarks at 20.

See supra note 35.
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In addition, overall cable system capacit1, has increased. Cable bandwidth is now 750
MHz, an increase of over 80 percent since 1999. 76 Indeed, cable operators have enough system
capacity that a multicasting carriage requirement is unlikely to foreclose cable systems from
carrying other programs of their choice. Moreover, a number of cable operators have announced
plans to launch di~ital simulcast and/or voluntary dual carriage, a fact that evidences their excess
channel capacity. I 7 Thus, coupled with the compression technology that has reduced the burden
of must-carry as an absolute matter, the burden of carrying broadcasters' multicasting
programming has diminished further still. 178

The FCC recognized this in finding it "important to clarify that broadcast stations
operating only with digital signals are entitled to mandatory carriage under the Act.,,179 Thus,
the Commission explained "that the burden on a cable operator to carry such stations is de
minimis, with regard to new digital-only stations, and is essentially a trade-off in the case of a
station substituting its digital signal in the place of its analog signal.,,180 The FCC's
pronouncement makes clear that must-carry for multi-stream broadcasting would place no
greater burden on cable operators than an obligation to carry a single digital channel containing
one HDTV program stream (i. e., the "primary video" that the FCC has already said that cable
operators must carry). Given the technical reality that several multicast streams within a single
digital signal take up the same amount of spectrum as a single digital stream containing one
HDTV program stream, then must-carry for multi-stream broadcasting is merely the same
"trade-off' for the analog signal and imposes the same "de minimis" burden on cable operators
that the FCC described with respect to HDTV.

For all these reasons, the cable industry's analogy to a bookstore being forced to increase
the shelf space for a particular publisher from one book to six books is particularly inapt. lsl A
more accurate analogy would be a situation in which the bookstore owner increased its shelf
space by more than 80 percent while the local publishers used less shelf space than they
previously used. In such a case, the burden on the hypothetical bookstore owner, just like the
actual cable operator, has diminished. The cable industry's bookstore analogy ignores entirely
the technological advances of that have occurred in recent years.

In sum, the Supreme Court has made clear that the eXlstmg must-carry regime is
narrowly tailored to achieve important government interests. Due to technological advances,
cable capacity has markedly increased, and at least six standard multi-stream signals can be
carried using half the spectrum space required to transmit one analog signal. Accordingly, a

176 See Merrill Weiss Group Study at iii, 27; Second DTV Must Carry Order, 20 FCC Rcd at 4521 n.35
(reporting that "the majority of cable subscribers are connected to systems with at least 750 MHz capacity, and thaI
operators continue to build out their facilities").
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See id at 76.

See Merrill Weiss Group Study at 13-15 .

First DTV Must Carry Order, 16 FCC Rcd at 2605.

Id

See Cooper & Kirk Wbite Paper at 4-5.
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multi-stream carriage rule would not sweep more broadly than necessary and does not violate the
First Amendment.

III. THE PROTECTION OF DIGITAL BROADCAST TELEVISION DOES NOT
IMPLICATE THE TAKINGS CLAUSE OF THE FIFTH AMENDMENT.

The Fifth Amendment to the Constitution provides, in pertinent part, that no private
property "shall ... be taken for public use, without just compensation." U.S. CONST. amend. V.
However, not all laws that imJ?ose some restrictions on property rise to the level of a taking
under the Fifth Amendment. I Rather, "government regulation, by definition, involves the
adjustment of rights for the public good. Often this adjustment curtails some potential for the
use or economic exploitation of private property. To require compensation in all such
circumstances would effectively compel the government to regulate by purchase.,,183 As the
Supreme Court long ago explained, "[g]overnment hardly could go on if to some extent values
incident to property could not be diminished without paying for every such change in the general
law.,,184

To determine whether government action rises to the level of a compensable taking, the
Supreme Court has recognized two discrete categories of cases: (l) per se takings, i. e.,
government action that results in a "permanent physical occupation" or denies the owner of all
economically-beneficial use of property;185 and (2) partial takings, i.e., government regulation
that burdens private property in a manner that, among other things, unfairly interferes with the
owner's "investment-backed expectations.,,186 Here, the cable industry cannot mount a serious
claim that a taking has occurred under either approach.

Foremost, the cable industry concedes that the existing must-carry regime does not result
in a taking. Thus, by definition, extending the regime to include multi-stream broadcasting does
not result in a taking. To overcome their concession that the existing regime is constitutional, the
cable industry advances two incomplete arguments - a faulty per se taking argument devoid of
any permanent physical occupation and a meager partial taking claim devoid of any investment
backed expectations - in the hopes that, together, they will have more force. But the
combination of two unsuccessful constitutional arguments does not increase their force; it merely
highlights why the cable industry essentially abandoned these arguments in Turner 
preservation of broadcasting, digital or otherwise, does not run afoul of the Takings Clause under
any theory.

182 See, e.g., Armstrong v. United States, 364 U.S. 40, 48 (1960) (explaining that "not every destruction or
injury to property by governmental action has been held to be a 'taking' in the constitutional sense") (citing Omnia
Commercial Co. v. United States, 261 U.S. 502, 508-10(1923»).

183

184

Andrus v. Allard, 444 U.S. 51, 65 (1979) (emphasis added).

Pennsylvania Coal Co. v. Mahon, 260 U.S. 393,413 (1922).

185 See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 426 (1982); Lucas v. South Carolina
Coastal Council, 505 U.S. 1003, 1019 (1992).

186 Penn Cen. Transp. Co. v. City ofNew York City, 438 U.S. 104, 124 (1978).
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A. The Cable Industry Has Conceded That Must-Carry Requirements Are Not
A Taking Under The Fifth Amendment.

Cable has, by its own admission, "aceommodated itself to the ... single-channel must
carry requirement enaeted in 1992.',187 The cable industry remarkably contends that only the
extension of must-carry to multi-stream broadeasting "would raise the Fifth Amendment
problem.',188 The cable industry's position is a non sequitur. Compression technology has
markedly reduced any burden that the existing must-carry regime imposes on the cable
industry. 189 Both analog and digital signals - whether a single HDTV signal or multiple
multicast signals - require the exact same amount of capacity. 190 If the current analog must
carry requirement does not impose a taking on the cable industry, then neither does a multi
streaming carriage requirement.

Furthermore, the cable industry's contention that only multi-stream must-carry is a taking
ignores the myriad other cable regulations that would impose a taking under this theory. For
example, if multi-stream must-carry is a taking so too are the interconnection, unbundling, and
resale requirements of the 1996 Telecommunications Act. 191 In addition, congressional
requirements and FCC regulations that set aside channels for public, educational, or
goverrunental ("PEG") use would be constitutionally infirm as well. 192 The cable industry makes
no attempt to distinguish its takings claim regarding multi-stream must-carry from the takings
claim against the existing must-carry regime it essentially abandoned in Turner - let alone the
multitude of related and similar FCC regulations that it artfully dodges. The cable industry's
cherry-picked takings claim raised in opposition to multi-stream must-carry should be seen for
what it is: a last-ditch effort to find a constitutional hook to an otherwise unappealing policy
argument. Regardless, as explained below, the cable industry's substantive taking arguments are
without merit.

B. There Is Simply No Taking Created By Extending Carriage Rights Into the
Digital Context.

To qualify under the Supreme Court's "very narrow" per se takings rule, goverrunent
action must be accompanied by a "required acquiescence" in a "permanent physical occupation"
of land or real propertyl93 or impose a re?,ulatory burden "so onerous that its effect is tantamount
to a direct appropriation or ouster[.]"1 4 As the Supreme Court has explained, "the Fifth
Amendment concerns itself solely with the 'property,' i.e., with the owner's relation as such to
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See id § 531(b).

FCC v. Florida Power Corp., 480 U.S. 245,251-52 (1987) (citing Loretto, 458 U.S. at 436).

Lingle v. Chevron US.A. Inc., 544 U.S. 528,537 (2005).
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the physical thing and not with other collateral interests which may be incident to his
ownership.,,195 Hence, a per se taking is "relatively rare [and] easily identified."l96 As the
Supreme Court explained in Loretto, a permanent physical occupation of land or real property "is
an obvious fact that will rarely be subject to dispute" and therefore "whether a permanent
physical occupation has occurred presents relatively few problems of proof.,,197 On this basis, in
Loretto, the Court found the installation "of plates, boxes, wires, bolts, and screws to the
building, completely occupying space immediately above and upon the roof and along the
building's exterior wall" to be a per se taking. 198

The claims of the cable industry in this instance are a far cry from the "obvious" physical
taking that occurred in Loretto. Multicast must-carry would entail no such "permanent physical
occupation" of a cable system's property; the physical installation of "plates, boxes, wires, bolts,
and screws" is entirely different than requiring a cable system to devote a fraction of its
bandwidth to broadcasters. The cable bandwidth used by multicast programming streams
transmits bits of data through electrons (with respect to coaxial cable) or photons (with respect to
fiber optic cable) at the speed of light. The cable operator retains complete control over the cable
headend e~uipment, its local offices and all other transmission equipment, i.e., the physical
property. 19

This type of technological accommodation fundamentally differs from the "easily
identified' appropriation of physical property that must occur before a per se taking is found.
For this reason, in the more than two decades since Loretto, no court has extended the permanent
physical occupation rationale to the technological (much less the digital) realm.2oo In fact, in a
factually analogous case, the Federal Circuit rejected a claim that the "unwanted movement of
telecommunications traffic across its loops ... constitutes a government-authorized physical
taking of ... property.,,201 Multi-stream broadcast transmissions simply cannot be shoehorned
into the physical occupation rubric, and there is no per se taking here.

195 United States v. Gen. Motors Corp., 323 U.S. 373, 378 (1945); see also Lingle, 544 U.S. at 537 ("The
paradigmatic taking requiring just compensation is a direct government appropriation or physical invasion of private
property.").

196 Tahoe-Sierra Pres. Council. Inc. v. Tahoe Reg 'I Planning Agency, 535 U.S. 302, 324 (2002).

197 Loretto, 458 U.S. at 437; see also Tahoe-Sierra Pres. Council, Inc., 535 U.S. at 322 n.l7 ("When the
government condemns or physically appropriates the property, the fact of a taking is typically obvious and
undisputed.").

198 Loretto, 458 U.S. at 438.

199 For this same reason, multi-cast must-carry certainly does not impose a regulatory burden that deprives
cable operators of "all economically beneficial us[e)" of their property." Lucas, 505 U.S. at 1019; Lingle, 544 U.S.
at 539 (explaining that "[i]n the Lucas context, of course, lbe complete elimination of a property's value is the
determinative factor") (citation omitted).

200 See, e.g., Qwest Corp. v. United States, 48 Fed. CI. 672, 693 (2001); Bell Atlantic Tel. Cos. v. FCC, 24 F.3d
1441, 1444 (D.C. 1994) (distinguishing between "physical co-location" and "virtual co-location" and that the
former, but nor lbe latter, constitutes a physical taking).

20J Qwest Corp., 48 Fed. CI. at 693 (explaining that while a "government-mandated co-location of one party's
equipment on another party's premises constitutes a physical taking of the occupied space ... it is anolber question
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Nor is there any regulatory taking in the continued protection of broadcast. The last
refuge of any commercial enterprise that cannot successfully oppose regulation on policy
grounds is the invocation of a regulatory takings argument. With very few exceptions, they fail.
The regulatory taking inquiry examines three factors: (I) the character of the government action;
(2) the economic impact of the government action; and (3) reasonable investment-backed
expectations.zo2 Here, must-carry is minimally invasive, imposes no additional burden on cable
systems (indeed, through compression technology, the burden can be decreased), and does not
interference with any investment-backed expectations.

First, the character of multi-stream broadcasting establishes that no regulatory taking
occurs in this instance. Multicast must-carry simply "adjust[s] the benefits and burdens of
economic life to promote the common good."zo3 Moreover, as Penn Central explains, "[t]aking
jurisprudence does not divide a single parcel into discrete segments and attempt to determine
whether rights in a particular segment have been entirely abrogated."zo4 Rather, "[i]n deciding
whether a particular governmental action has effected a taking, this Court focuses ... both on the
character of the action and on the nature and extent of the interference with rights in the parcel
as a whole.,,205 As explained above, multi-stream must-carry has a minimal impact - if any - on
the cable system as a whole. Broadcasters would utilize bandwidth that the cable industry
concedes they already have the statutory right to occupy.

Moreover, the "character of the government action is best viewed in the context of the
industry it regulates."zo6 Cable is a heavily regulated industry, which has for at least four
decades been subject to a host of federal and state regulations that range from rate regulation to
programming regulation to regulation of the use of public rights-of-way - not to mention the
existing must-carry regime.207 Carrying the current carriage rules over to multi-stream

entirely whether the telecommunications traffic (i.e., electrical impulses) ofa competing carrier on the host carrier's
equipment pursuant to a mandatory lease can be considered a 'physical taking' of that equipment.").
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See Penn Cen. Transp. Co., 438 U.S. 124.

ld. at 124.

ld. at 130.

ld. at 130-31 (emphasis added).

206 Washington Legal Found. v. Legal Found. ofWashington, 271 F.3d 835, 861 (9th CiT. 2001), cert. granted
by, 536 U.S. 903 (2001), aff'd, 538 U.S. 216 (2003).

207 See generally Amendment ofSubpart L, Part 91, to Adopt Rules and Regulations to Govern the Grant of
Authorizations in the Business Radio Service for Microwave Stations to Relay Television Signals to Community
Antenna Systems; Amendment of Subpart 1, Part 21, to Adopt Rules and Regulations to Govern the Grant of
Authorizations in the Domestic Public Point-ta-Point Microwave Radio Service for Microwave Stations Used to
Relay Television Broadcast Signals to Community Antenna Television Systems; Amendment ofParts 21, 74, and 91
to Adopt Rules and Regulations Relating to the Distribution of Television Broadcast Signals by Community Antenna
Television Systems, and Related Matters, 2 FCC 2d 725, 728-34 (1966) (holding that the Commission's authority
under the Communications Act includes the authority to regulate cable TV); United States v. Sw. Cable Co., 392
U.S. 157 (1968) (upholding the FCC's power to regulate cable TV); Cable Communications Policy Act of 1984,
Pub. L. No. 98-549, 98 Stat. 2779 ("An Act to amend the Communications Act of 1934 to provide a national policy
regarding cable television."); H.R. Rep. No. 98-934, at 19 (1984), as reprinted in 1984 U.S.C.C.A.N. 4655, 4656
(explaining that the Cable Communications Policy Act of 1984 "establishes a national policy that clarifies the
current system of local, state and federal regulation of cable television"); S. Rep. No. 102-92, at I (explaining that
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broadcasting thus does not evidence a regulatory taking. 'Those who do business in the
regulated field cannot object if the legislative scheme is buttressed by subsequent amendments to
achieve the legislative end."Z08 The cable industry is no different.

Second, there is no negative economic impact in extending must-carry to multi-stream
broadcasting. Digital broadcasting, including multicasting, not only maintains the status quo - it
actually decreases the burden on the cable industry by dramatically reducing the percentage of
bandwidth that must-carry occupies. "A regulation that does not decrease the value of regulated
property does not give rise to a taking claim. ,,209 In short, there is no plausible argument that
extending must-carry to multi-stream broadcasting produces a negative economic impact of any
consequence.

Third, and most importantly, the cable industry has no reasonable investment-backed
expectations. The cable industry's assertion that it has upgraded its facilities for the purpose of
employing this digital capacity for its own uses is unfounded.21O Cable knows that must-carry
for analog is already in place; does not object to HDTV; and made investments fully
understanding capacity that would continue to be devoted to supporting broadcasting.2Il In fact,
under the must-carry statute, the proportion of a cable system devoted to broadcast carriage
could be as high as 1/3 of the cable system's total programming capacity.212 It is untenable to
suggest that there are reasonable investment-backed expectation in the use of programming
streams that the cable industry concedes broadcasters can continue to use - so long as they
transmit a single HDTV stream instead of multicasting. A "reasonable investment-backed
expectation must be more than a unilateral expectation or an abstract need."Z13

In addition, there can be no reasonable investment-backed expectation that the must-carry
regime would remain unchanged in perpetuity. The cable industry should have anticipated, as it
probably has, that the must-carry regime would be updated to account for evolving technology
and the advent of the digital era. Simply put: parties "in a highly regulated field such as FCC

1992 carriage "bill ensures that cable subscribers will have access to local broadcast signals"); In re Service Rules
for the 746-764 and 776-794 MHz Bands, and Revisions to Part 27 of the Commission's Rules, Memorandum
Opinion and Further Notice of Proposed Rulemaking, 15 FCC Red 20845, 20571-72 (2000) (clarifying that cable
systems are obligated to carry local broadcasters' digital signals).

208 Connolly v. Pension Benefit Guar. Corp., 475 U.S. 211, 227 (1986) (quoting FHA v. Darltngton, Inc., 358
U.S. 84,91 (1958)).

209 Hendler v. United States, 36 Fed. Cl. 574, 588 (Fed. Cl. 1996) (citing Goldblatt v. Town ofHempstead, 369
U.S. 590, 593-94 (1962)).

210 See Cooper & Kirk White Paper at 24.

211 See S. Rep. No. 102-92, at I (explaining that "the bill ensures that cable subscribers will have access to
local broadcast signals"); see In re Service Rulesfor the 746-764 and 776-794 MHz Bands, and Revisions to Part 27
ofthe Commission's Rules, Memorandum Opinion and Order and Further Notice of Proposed Ru1emaking, 15 FCC
Red 20845, 20571 (2000) (clarifying that cable systems are obligated to carry local broadcasters' digital signals).

212
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licensing can have no distinct investmcnt-backed expectations that include reliance upon a
legislative and regulatory status quO."ZI4

C. Even if There Were a Taking, Cable Is Already Compensated for Carriage
By Subscriber Charges.

Even if there were any sort of taking here, which there is not, the cable industry's claim
that they are wholly uncompensated for their carriage of broadcast programming is disingenuous.
As the FCC's recent study on a la carte programming shows, approximately $15 of all cable
price packages - or almost 30% of the average basic package - represents charges for basic
broadcast programming?15 What cable seeks is thus double compensation. Indeed, the reason
cited by consumer groups for their opposition to carriage protections for multi-stream
programming is that cable operators will increase cable rates if that programming is provided to
cable customers.Zl6

CONCLUSION

For all these reasons, the FCC should move immediately to update the 1990s must-carry
regime to include carriage of multi-stream broadcasts. By preventing cable operators from
stripping out any portion of multi-stream broadcasts and thus blocking that programming from
ever reaching willing viewers, the Commission will: (i) promote the development and
deployment of this valuable component of the digital television viewing experience by removing
the barriers to broadcasters' success in the digital age that cable operators have erected; (ii)
encourage the swift transition to digital television; (iii) preserve free, over-the-air broadcasting as
a whole; (iv), in the process, further the protected interests of broadcasters and viewers alike in
disseminating and receiving broadcast communications. Such action is wholly consistent with
the First Amendment and does not implicate the Takings Clause of the Fifth Amendment.
Therefore, none of the constitutional straw men raised by cable advocates should delay the FCC
from revising the existing carriage regime to meet the first digital broadcasting challenge of the
new millennium.

214 Folden v. United States, 56 Fed. Cl. 43, 61 (2003), aff'd, 379 F.3d 1344 (Fed. Cir. 2004), cert. denied, 125
S. Ct. 2935 (2005); see also Concrete Pipe and Prods. ofCal., Inc. v. Constr. Laborers Pension Trust for s. Cal.,
508 U.S. 602, 646 (1993) ("[L]egislation readjusting rights and burdens is not unlawful solely because it upsets
otherwise settled expectations ... even though the effect of the legislation is to impose a new duty or liability based
on past acts, Concrete Pipe's reliance on ERISA's original limitation of contingent liability to 30% of net worth is
misplaced, there being no reasonable basis to expect that the legislative ceiling would never be lifted.") (citations
and quotations omitted).

215 See Video Programming Services Further Report at 19 & n.20, available at http://hraunfoss.fcc.gov/
edocsyublic/attachmatch/DOC-263740Al.pdf; see also 1992 Cable Act § 2(a)(l9) ("[A] substantial portion of the
benefits for which consumers pay cable systems is derived from carriage of the signals of network affiliates,
independent television stations, and public television stations.").

216 Ted Hearn, Multicast Aligns Cable, Consumer Groups - '92 Foes Side With Operators Against Digital
Must-Carry, Multi-Channel News, Sept. 19, 2005, http://www.multichannel.com/article/ca6257800.html?
display~policy.
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