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June 6, 2006 

Via ECFS 
Marlene H. Dortch, Secretary 
Federal Communications Commission 
445 Twelfth Street, SW 
Washington, DC  20554 

Re: Notice of Ex Parte Presentation - USF Contribution Methodology 
   Docket Nos. 96-45, 98-171, 90-571, 92-237, 99-200, 95-116, 98-170 

Dear Ms. Dortch: 

On June 5, 2006, representatives Cingular Wireless LLC (“Cingular”) met with Scott 
Deutchman and Bruce Gottlieb, legal advisors to Commissioner Michael Copps.  Cingular was 
represented by Brian Fontes, Ben Almond, and the undersigned.  The topic of the meeting was 
the above-referenced proceedings to reform the Commission’s methodology by which carriers 
report their revenues and contribute to the universal service fund, numbering and number 
portability administration, and the Telecommunications Relay Service.  In the meeting, Cingular 
responded to recent reports that the Commission is considering an order that would raise the 
wireless safe harbor percentage from its current level of 28.5%.   

Cingular recognizes that the Commission may raise the safe harbor; doing so, however, 
without providing wireless carriers with an opportunity to present data on the correct level of the 
safe harbor is inconsistent the notice and comment requirements of the Administrative 
Procedures Act (“APA”),1 and that any safe harbor adopted on the current record would be 
arbitrary and capricious.   

The Commission has not provided notice of any intention to raise the safe harbor.  The 
last notice of proposed rulemaking in the proceeding discussed eliminating it,2 and the 
Commission and parties have focused on more comprehensive reform proposals.  Record 
                                                 
1 5 U.S.C. § 553(b). 
2 See Federal-State Joint Board on Universal Service, et al., CC Docket No. 96-45 et al., Report and Order and 
Second Further Notice of Proposed Rulemaking, 17 FCC Rcd 24952 ¶¶ 20-27 (2002) (“Revised Safe Harbor Order 
and FNPRM”). 
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mention of raising the safe harbor is scant and passing, and Cingular has located no concrete 
proposals in the record to raise the safe harbor to a particular level. 

In the absence of a meaningful record, any new safe harbor level that the Commission 
might pick would be arbitrary and capricious.  In particular, press accounts have suggested that 
the Commission might set the safe harbor at 37.1%, which appears to coincide with data in a 
PowerPoint presentation submitted by TracFone summarizing TNS Telecoms’ bill harvesting 
study.3  This filing will not support a revision to the safe harbor.  Neither TracFone nor TNS 
proffered that study for this purpose, and – as TracFone readily admits – the TNS study is 
inherently unreliable.  TracFone states that the errors are likely to understate interstate usage, but 
Cingular believes the study’s assumptions would just as likely overstate it.  Neither TracFone nor 
TNS asserts the study’s sample size is statistically significant, and several data points are subject 
to “low sample size” caveats.  Further, the TracFone study is based on data from a single quarter 
and, since that quarter was Third Quarter 2004 – the data is almost two years old.  Given that 
only a PowerPoint presentation was filed, and not the study itself, it is difficult to assess the full 
scope of the study’s problems. 

Cingular pointed out that the Commission specifically relied upon data submitted by the 
wireless industry the last time it adjusted the safe harbor, and urged the Commission not to adjust 
the safe harbor without first allowing for the submission of such data again. 

Please direct any questions regarding this filing to Ben Almond at (202) 419-3020 or the 
undersigned. 

 

Sincerely, 

WILKINSON BARKER KNAUER, LLP 

By:    /s/     
L. Charles Keller 

cc: Scott Deutchman 
 Bruce Gottlieb 

                                                 
3 Letter from Mitchell F. Brecher, TracFone counsel (CC Docket No. 96-45) filed Feb. 23, 2005, attaching a 
PowerPoint presentation by TNS Telecoms “Wireless Provider Bill Analysis, 3rd Quarter, 2004” (“TracFone TNS 
Ex Parte”). 


