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Before the
I"ederal Communications Commission
Washington, D.C. 20554

[0 the Matter of

fplementation of the Comimereial Spectrum
Pahancement Aot and Moderization of the
Commission s Competitive Bidding Rules and
Procedures

WT Docket No. 05-211

Auncton ol Acvanced Wireless Services
icenses Scheduled for June 29, 2006

AU Docket No. ¢6-30
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OPPOSITION TO MOTION FOR EXPEDITED ST AY
PENDING RECONSIDERATION OR JUDICIAL REVIEAW

CTIA The Wireless Association® (“CTIA”) opposes the Minority Media and
Felecommunications Council™s ("MMTC™), Council Tree Commumnications, Inc.’s (“Council
Free™), and Bethel Natve Corporation’s ("BNC™) (collectively “Joint Petitioners™y Motion for
iapedited Sty Pending Reconsideration or Judicial Review (“Motion™) of Auction 66."

1. INTRODUCTION AND SUMMARY

Auction 660 us repeatedly recognized by the FCC and multiple conmmenters, is essential
o the tmely deplovment of advanced wireless services. The Comumission recently amended the
Destgnated Entte D7y rales inan effort to improve the leginmacy ol the DI process and o

reduce the risk of frawd and abuse. In seeking to disrupt the auction schedule and the purposes of

Motion Tor Expedited Stay Pending Reconsideration or Judicial Review, Minority Media
and Telecommumueations Council, Councit Tree Communications, Inc., and Bethel Native
Corporation. W Docket No. 03-211, AU Docket No. 06-30 (filed May 3. 2006) (“Motion™).



e new DI ruless the Joint Petitioners fail to satisfy each of the four prongs necessary to issue a
Say.”

Fose Jomt Petiioners contend that they would eventuatly succeed 1n challenging the new
Db rules because those rules are unsound, were made with insufficient notice. unsettle investor
expectations, ad introduce regulatory uncertainty into the process. Howuever, the Commission
provided adeouite notification to all parties that the new rules would apply 1o Auction 66. As
~uch, the Connnission was well within 1ts administrative expertise to structure the rules for
upeoming auctions and Jomt Petitioners are not likely to succeed on the merits.

Second. fomt Pentioners contend that numerous potential DE participunts would be
nreparably hurined because they would have difficulty responding to the new rules and securing
mvestor support i e for the auction. The purported showing of irreparable hurm does nol
atlege anything rmore than remote and contingent economic elfects that could snll be remedicd m
tne for the auction  something that does not satisfy the second prong of the stay test.

Third, conrary 1o the views of numerous outside parties, Joint Petitioners suggest that no
outside party well be lurmed by o stay. This argument ignores the interests ol every other party
that benelies o a DE program that in the FCC’s view will be less subject to {raud and abuse.
Italso disregurds the micrests of those who structured their expectations based on the upcoming
auction schedule,

Finadfv. Jomt Peliioners contend that the public interest would be served by not

Sce, ¢oo i the Matter of Reqguest for Extension Of the Commission s luitivl Non-
Delinguency Peviod jor C and I Block Installment Payments, Memorandum Opinton and Order.
14 FCC Red 608G 6084 €8 (1999) (“Under this test, a stay 1s warranted of the movant can
demonstrate that: (11t s likely to prevail on the merits; (2) it will suffer irreparable harm absent
astayy (3) mterested parties will not be harmed if the stay 1s granted; and (4) the public interest
would favor & grant ot the stay."y (citing Washington Metropolitain Area Transii Conin i v,
Holiday Tovrs, fue 339V 2d 841 (D.CL Cir, 1977); Virginia Petrolewm Jobbers Ass v 1FPC
230 F2d 9210925 (DO Cir, 1958)).




mroducing new rules at this time. However, as the Joint Petitioners themselves noted in their
comments m this procecding, the public interest is served by limiting the risk of fraud and abuse

the DL program. The new DIz rules do not exclude any eligible party from Auction 66 and do
notdeny any party DI eredits. Rather, the new DE rules merely preclude practices that the FCC
has concluded could potentially harm the public interest. As Joint Petitioners have failed o
satisty any ol the prongs ol the stay analysis, the Commission should reject Joint Petitioners”
Yation,

I1. BAUKNGROUND
The FUCTS DI rules are designed to protect against fraud and abuse in the 1ssuance of DI

henelits inaucoons. To ensure that these rules continue to protect the auction process, the 1FCC
sought commen: on whether it should adept any revisions to its unjust enrichment rules in the
Further Noncee i ihis proceeding.” In conjunction with this goal, several commenters submitied
pleadings mdicatme that the FOCTs unjust enrichment rules do not adequately protect agamst
such fraud and abuse.” Accordingly, in the Second Report and Order, the FCC modilied these

rules in order Lo Cinerease |its] ability to ensure that the recipients of designated entity benelils

lpicincinaiion of the Conmmercial Spectrum Enhancement Act and Modernization of the
Comimnission's Caompetitive Bidding Rules and Procedures, Further Notice ot Preposed
Rulemakimg, 21 FOC Red 1733.¢ 20 (2006) (“FNPRAS). All comments and submissions
submitted response o this FAPRM are short cited herein. See also id. atd) 15 (stating that the
FNPRM was punaed o address any concerns that our designated entity program may be
~ibject to potential albuse™).

‘ See b Parte ol the LS. Department of Justice at 4 (indicating that the FCC rightly
sohictted conmment o how e strengthen 1ts rules because bidders have engaged in | l.mdulw
activity mothe past and referencing enforcement action that it has taken agamst bidders who had
previously froudulently participaied in FCC auctions); Comments of STX wt 2 (supporting
“stricter unjust envichment rules so that the U.S. Treasury may be made whole in the event that a
quignzllcd CNULY s oul to have been 11161'ely a front organtzed to secure bidding credits for a

Firge incumbent wireless service provider™); Comments of MMTC at 15 (suggesting that the
FCC adjust 1tz reimbursement obligations to require 100 percent of the value of the bidding
credit and expard the unjust enrichment standard to encompass the entire lcense term and not
Just the first Hive vewrsy,




are Jimited 1o those entities and (or those purposes Congress intended.” More specificaliy, the
FCC amended s anjust envichment rules by extending the unjust enrichment peried to ten
vears.” [ndoing so.the FCC indicated that such a modification will provide a deterrent to
speculation and participation in the licensing process by those who do not mtend to offer service

W the public.

Inthe Feevirer Noiceo the FCC indicated that any revisions to its DI rules would apply o
the upeoming Auction 66,7 At the time, the Joint Petitioners supported this stance. For example.
Council Tree stced that "TAuction 66] is a critical opportunity for smaller carriers and new
Snlranis o acguire iweess o vital spectrum resources . . . and this opportunity should not be
delaved ™ despite its support of the FCC’s modifications to the DE rules and its

acknowledgement thar these DE rules should apply to Auction 66.'" By issuing the Sccond

huplemcniarion of the Comnrercial Spectrum Enhancenient Act and Modernization of the
Commission's Comnpetitive Bidding Rudes and Procedures, WT Doclet No. 03-211, Sceond
Report and Order and Second Further Notice of Proposed Rulemaking, FCC 06-32,4 1 (Apr. 23,
2006) ("Second Report and Order™.

fodoard 0

fel.

FNPRM ave L eWe intend to complete this proceeding in time so that any modifications
o eur rules resulime from this proceeding will apply to the upcoming auction ol licenses lor
Advanced Wircless Sorvices (CAWS™), which currently is scheduled to begin June 2920067

Councit Tree Comments at 38-39. See id. at 61 (*[Tlhe auction of AWS-1 licenses 15 u
sritical opportunity lor smaller carriers . .. and that opportunity should not be delayed. ™).

- Council Tree Comments at 61-62 (stating that (1) the FCC should apply aon changes
wdupted i s proceeding "o AWS licenses currently scheduled to be oflfered m an auction
Beginning June 29, 20007 (2) the FCC “should ensure that its new rule is known {or af least
Enowabley o potenual applicants in advance of the short-term filing deadline™; and (3) [i}1 the
Commission is concerned about the effective date of the rule once it has been announced, the
Commission may niveke its authority to direct that the new rule shall become elfective upon
publication i the IFederal Rewister, without the normal thirty-day delay™).

© g g s e e



Report and Ovder when it did, the Comimission afforded potential bidders more notice than the
wmount Council ree requested. Now, alter the Commission announced the DE rules through a
process mwhien Councit Tree actively participated, the Joint Petitioners. including Council
Frees have adopred a new position that divectly conflicts with its previous stance, areuing that
providing “ust s vecks [notice] before the current Auction 66 short-form application

Jeadline™ 15 madeguate because it disrupts existing business models, and as a result Auction 66

|
must be staved,

CTEN stongly oppeses any request to stay the beginning of Auction 66, As the
Commission has indicated momany contexts, proceeding with Auction 66 in a timely manner is
sasential 1o the deplovinent ol advanced wireless services.'” Indeed, many ol the individual FCC
Commissioners i e ndicated their commitment to ensuring that Auction 66 procecds on time.
Stndlarly, many entities. bicluding many of CTIA’s members, have indicated that they need
additional spectrum gow so they may deploy advanced services.' For example. nils Reply

Motion o1 21 (emphasis in original),

See, ez Auaction ol Advanced Wireless Services Licenses Scheduled For June 29, 2006,
Pablic Notice, FUC 00-47 ¢ 34 (rel. Apr. 12, 2006) (1t is in the public interest o make AWS
spectrum avalable s soon as it 1s both reasonable and consistent with CSEA™),

Impieniciation of the Connmercial Spectrum Enhancement Act and Modernization of the
Conumission s Compeiitive Bidding Rules and Procedures, FCC 06-8, Separate Statemient of
Commisstoner Michael 1o Copps (rel. Feb. 3, 2006) (“1 am committed to sticking Lo our schedule
tor the AWS aucton - hwe need not delay this auction- which holds great promise for
Pringing new wireiess serviees o American consumers™); /d., Separate Statement of
Commissioner Jonathan S0 Adelstein (rel. Feb. 3, 2006) (1 have repeatedly stated iny
commitment o oy to avord unnecessary delays to the AWS auction™).

H See, .o Comments of United States Cellular Corp, AU Docket No. G0-3.at 4 (filed e,
14, 2000) (LS. Cellular surongly supports the prompt auction of the AWS-1 heenses
commencing on June 29, 2006 as scheduled . . . [because it is in] the public interest |10 have]
addigional commuercinl spectrum {or broadband services demands™); Comments ol Alltel, AU
Docket No. 06-2_ at | ¢filed Feb. 14, 20006) (“Alltel supports the Commission’s cllorts o ensure
that Auction No. 06 beeins on schedule™).




Comments, T-Mobile argued that the Commission must “do everything within its power 1o
prevent this procecdiog [rom derailing the most important spectrum auction since the mid-

19905 71 According)y, Auction 66 must proceed on time so as to ensure a timely deployment off
advanced wireless services o the public.

L THE JOINT PETITIONERS HAVE NOT SATISFIED THE REQUIREMENTS
FOR A STAY

The Jown Petiioners have fatled to satisfy any of the four requirements for a party to
obtamn an injuncaion oc stay. neluding showing a substantial likelihood of prevailing on the
mertts. that they will sulter ireparable harm, that third parties will not be adversely alfected by
e issuance ol sty ar mjunction, and that the public interest favors granting o stay.® The

»i

burden lies or tie Joint Petitioners to satisly each of these prongs “by a clear showing,” " As the

ot Petinioners luve not come close to satisfying this standard, the Commission must reject
thelr motion

A. The Joint Petitioners Have Not Shown a Substantial Likelihood of
succeessfully Challenging the New DE Rules.

Iv order Lo succeed under the “likelihood of success” prong. a movant must do more than

olfer the possibility or even rough probability of suceess. It is not enough that the aguricved

i Reply Cornmenis of 'T-Mobile AU Docket No. 06-3, at 1-3 (filed Mur. 3. 2006) (noting
that "Auction 66 represents a vital opportunity for new entrants and existing carriers 10 obtain the
spectrum they need o succeed 10 the highly competitive wireless marketplace™).

Sves e Sevono Labs, fneove Shalala, 158 F.3d 1313, 1317-18 (D.CL Cir, 1998): Citvliedd
Fine Corp.ove Qffeee of Thrift Supervision, 58 F.3d 738, 746 (D.C. Cir. 1995y, Firginia Petrofewmn
Jobbers Ay o 239 1 2d w925,

Cobell v Norton, 391 17.3d 251, 238 (D.C. Cir. 2004); see also 1 the Maner of
ditegration of Reges and Services for the Provision of Communications by Authorized Connnon
Coariers heivween dic Contigirons States and Alaska, Hawail, Puerto Rico and the Virgin fstands,
Order Denying Sy, 1us3 FCC LEXIS 4062, 6 4 5 (1985) (“As the movant, AT&T necessanly
must bear the bursden ol prool for a grant of its petition.”™).




Partys arguinien.s nay have some merit and the Commission could have reached a dilTerent
result Rathers meven when a court may believe that a party would eventually prevail on the
mers, 1l reguires more, Lo, “that the record before us is of such order of probability as 10
mandate the stay " The Joint Petitioners offer three primary arguments: (1) the new DE rules
were announeed witloul proper notiee and, as a consequence, violate Secuon 309()(3 (1) of the
Communications Act:(2) the rules are arbitrary and capricious and violate the Administrative
Procedure Act " and 31 the new rules will unsettle investor expectations and witl introduce

. . . o
neertamty mo e suetion.

As discussed in greater detail, each of the Joint Petitioners’
wrguments Luls cven o reach any hkelihood of success. At bottom, the Joint Petitioners seck o
averturm eventy-apphicd tules Lo prevent [raud by using points that were made or should have
seen made mn conmients before the Commission. The Joint Petitioners do not ¢iler any
mdication that Coneress “has direetly spoken to the precise question[s] at issue™ or that it has
spoken in e manner convary to the decision of the Commission. Smmilarly. they have not shown
Low the Comunission’s amendments to the DE auction rules for upcoming auctions amount to an
nupermissible construction ol the relevant statutes.™

fothe Maver of Tmproving Public Safety Communications in the SO0 MMz Band, Order,
2EFCC Red 67x0¢ T 2006) (quoting N. At Westhound Freight Ass'n v, Fed Mar, Comnun i,
SOTFZ2AGRIANT (10 Cir 1908)).

See Mot at 0247 LS.CL 8 309()3ME) (requiring an adequate period of time followmy
the announcement ol rules 7to ensure that interested parties have a sufficient time to develop
business plans. nssesy market conditions, and evaluate the availability ol equipment for the
relevant services’),

See Maotton st F 103 ULS.C8§ 706(2)(A).
Maotion o 8-4.

Cheveon, CON AL Ineov, NRDC, Tne., 467 ULS. 837, 842 (1984).

fed 8430




Firse e JTomt Petidoners argue that the Commission inappropriately and unexpectedly
tasued rules that went bevond the language of the FNPRAM and, as a consequence. did not provide
sdeguate notice to the interested parties.™ This asscrtion belies the plain language ol the
FNPRAf regardmy the DE cales: “In this Further Notice of Proposed Rule Making].] we consider
whether we should modily our general competitive bidding rules . . . governing benelits reserved
lor destgnated entities]. ™ Further. the Commission specifically asked lor comment about how
o tredat “spectrum leasing ;1rmngcmems“z(’ and whether 1t should change its unjust enrichment
srovisions. The Comnyssion sought comment on whether to change the unjust enrichment rules
for DEs, stating “We seek comment on whether . . . we should adopt revisions 1o our unjust
snrichment rules such as those proposed by Council Tree, or in some other manner.™ 1t also
asked “over what portion of the license term should such unjust enrichment provisions apply.”™
such language necessarily gave notice to all parties that the Commission could examine any
clement ol the DI rules. The imendments to the rules challenged by the Toint Petitioners
represent a logic:il vuterewth from the language in the FNPRAM, and thus, with regard to the
amendments addressed by the Joint Petitioners, “a reasonable person would be put on nolice of
e Tinal rude ™"

Scvseg votion at 14 (asserting that the Commission “failed to give adequate notice and
‘e opportuntty o be heard befere it adopted the new unjust enrichment rules™).

‘ FNPRM w v
FNPRA e 10,
FNPRY e 20,

FNPRV e 2

W)

See, ez i thie Madter of Tmproving Public Safety Conmmunicarions in the 80U Mz
Band, Memorandum Comion and Order. 20 FCC Red 16015, 9 33 n.69 (2003).




Secord the Townt Petitioners broadly assert that the Commission has amended the unjust
snrichment rules meoan “unsound or unreasonable” manner.” Again, such an argument

. - . " . . 1
cssentially vevisits the arguments already made and rejected by the Comnussion,

Those same
arpuments challerge a policy matter well within the Commission’s expertise and are subjeci (o
wdicial detereace.™ huparantly, the Joint Petitioners do not show how the Commission’s
action would vo bevond or contradict the plainly-expressed intent of Congress. Inan effort to
show the purpartedly unreasonable nature of the Commission’s decision, the Jomt Petitioners

mischaracterize the comments submitted by STX and MMTC by stating that neither suggested

Jhering the unjust enrichment standard > However, MMTC expressly requested that the

“Commission consider expanding the unjust enrichment standard to encompass the entire license

: - - 34
werm and not justthe 1 five vears,

Thivd. e Jomt Petntioners contend that the uming of the rule change dramatically
ansettles investor expectations and introduces significant uncertainty into the debate.™ The
FNPRM speciiically alerted the public that its rules would apply to the upcoming auction,” and

Motion a7

Sco i ihie Maner of Auction of Licenses for VHE Public Coast and Location aind
Vienitorieg Service Spectean, Order, 17 FCC Red 19746, 9 12 (2002) (rejecting argument lor
slay when movant’s “ossumptions are based on nothing more than its beliel in the merits ol its
cise ).

Chevion yoapra note 24,

Motion a1 3.

Comments of MMTC at 15,

See, v Motlon at 6, 17,

Sve, co NPRMatg 21 (CAs stated at the outset, we intend any changes adopted in this

proceeding (o apply to AWS heenses currently scheduled to be offered in an auction beginning
June 29, 200067
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the parties did ot contest this scheduling in their comments.”’ In fact, the argument wasn 't
p g

rased unud the resultwas contrary to what the Joint Petitioners had hoped for when they filed

drew mitiad proposab with the Comnussion. As a result, parties knew at the time ol the FNPRA/

of the need to prepare both for the auction and for the Commission’s possible alwerations Lo the

DL rules. The Jout Pettioners waited for at least ten days after the issuance of the Second

Report and Order™ belore filing their motion for an expedited stay. Given the Joint Petitioners”

mning 1 Liling toen motion. using the uming of the recent DE rules as an argument it favor of
staving their effecnve date and even in favor of overturning undermines Joimnt Petitioners’
credibility. Moroover the risk ol regulatory uncertainty for the upcoming auction is minimal.
Vs discussed proviousive the amended DE rules apply evenly and to all potential auction
participants Censcquently, no party will have confusion as to whether the rules apply o1t

B. Uhe Joint Petitioners Have Not Satisfied the High Standard to Show

Irreparabie Harm,

Stonlarhy the Jomt Petiiioners huve not shown that they will suffer the kind ol nreparable

Barm that warronts an expedited stay. A party cannot allege irreparable harm gencrally or

speculatively. Rather, the harm “ must be both certain and great” and “must be actual and not

theoretical “Hiven substantial injuries in terms of money, time and energy cxpended i thie

See, v, Counedl Tree Comments at 60,

S " : .
See wencradiv Secand Report auied Order.

Y

Scecow b die Mavier of Petition of the Connecticut Department Public Utitine Control
fo Rerain Reguicnary Coitrol of Wholesale Cellular Service Providers i the Staie of
Cemmecticus, Ovder. 1T FCC Red 848,91 16 (1995) (“The standard of proof for irreparable mjury
oquite high, o s owedt settled that such injury “must be both certain and great” and “must be
actual and notitheoretical ™) tquoting Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir,
ORI

12
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Ahsence of wsi cre nol adequate grounds to justify a stay.” Of particular relevance to the
Jomnt Petitieners” araumments, upsetting an entity’s economic expectations dogs not rise to the
wvel ot irrepurable bann as “economic loss in and of itself cannot support a claim of irreparable
harm, ™

The athdaviv ol the party purportedly irreparably harmed by the Commission’s DE
decisions ™ fails 1o mieel this high standard. Ms. Hoffinan generally asserts that her company.
BNC. lost prospectn e mvestors “as a result of the new unjust enrichment rules . and the
segulatory uncersinty ereated by the Commission’s eleventh-hour action.™ As the BNC

cdues. however, the Commission’s DE amendments do not

atlidavat imphien s ek
wreparably harny o party, with the possible exception of those absolutely committed o engage
mn certain types ol imnsaetons, No party 1s barred from bidding in the Auction 66 and from
filing o short form spplication. No party is barred from obtaining mvestors  even alternative
mvestors. m the cvent the Lest setis put off by the new provisions 1o support its down paynicnt
and bid. Nowhese e the attidavit,t and nowhere in the body of the Motion does any party asscrt

Awctivn of fiteraciive Video and Data Sevvices Licenses Scheduled 1o Begin February
CA997, Order, 12 FCC Red 19,45 (1997) (citing Virginia Petroleum Jobbers Ass'n. 259 F.2d
a1t L)"ﬁ) sec oo Hicansin Gas, 758 F.2d at 674 (same).

liv the Ve mf'/m,rmm‘nu Public Safety Communications in the 800 M= Band. Order,
[Docker02-25 21 +CC Red 078,913 (2000); see also In the Marter of Tniplemeniation of
Sectivns of the Cudie Television Consumer Protection and Competition Act of 1992 Raie
Regulation. Memorandum Opimion and Order and Further Notice of Proposed Rulemaking, 8
FOC Red 3585 ¢ 17 (1993) (*Neither is there any constitutional or statutory requirement that the
Commission’s reculitory scheme must enable cable operators to select the option that maximizes
therr financial positon.™y Chenical Manufacturers Ass’'n, 869 F.2d at 15330 (quoted supra note
EESN

Alfdave o Anastasio Co Hottman, Attachment 1 to Motion,
b Id ot 10,

a The closest BNC comes w this kind of allegation is page 11, where it blundly asserts thal

13




that the new 3 rales sall drive any entity out of business entirely. ™
Spectticallyv. the Commission’s new rules did not intreduce any regulatory uncertamty
mw Auction 060 Rather. tiey plainly apply in an even-handed manner te “all determinations off

cligibility for ol desienated entity benefits. ... Parties were notified that the rules would apply

o Auction 661 and had the opportunity to plan accordingly. Potential apphicants  even those
who did not anuepate the full range of rule changes mentioned in the FNPRM - have had over
awo weeks alter the issuance ol the rules simply to submit preliminary paperwork and may still
seck sufficient lnancing before the date ol deposit. Consequently, the Joint Petitioners have

Lited 1o present the kind ol strong evidence necessary to satisfy the irreparable harm

rogrement,
C. The Joint Petitioners Have Ignored How Third Parties Will be Dramatically
Harmed if a2 Stay is Granted.

- g . - . e .
[n discussing how o stay would affect the interests of outside parties.”™ the Joint

Dithely disregarded the harms that will befall virtually every other participant

Petitioners hinve b

e auction. Forexample, mdirect contlict with the Joint Petitioners” position, R1TG und
OPASTCO commuentad that “ensurmg that the AWS-1 auction takes place as scheduled 1s of

paramount nportaoee. .t has been RTG and OPASTCO members’ experience that spectrum

Continued
the absence ol prospectve ivestors will prevent 1t and other minority-owned businesses from

noving aomeanmelul asis Lo participate in Auction 66.”
a The tew tmes where something related to economic harm has risen to the level to justify
astay, it has done se endy because “the loss threatens the very existence ol the movant’s

business.”™ Sco Hisconyin Gas. 738 17.2d at 674,
Sccond Report and Order at €5,
Supra note 3o,

B ‘
Motion g 21-22.

14




prices tend 1o wo up svhen auctions are delaved, offentimes putting spectiun o of reach for
siadl carriors with linited revources.”™ CTLA, on behalf of its members, asserts thal numerous
purticipants have carctutly structured contractual and financial arrangements m preparation for
thie upcoming auction, Granung a stay at this time will most certainly harm those who have
planned adequaiely o oblam financial support and whoe wish to abide by all ol the clear policies
soverning Auchon od.

Muny cntities have mdicated a need for spectrum now. As discussed previously, even
Counetl Tree recognized the need for parties to have the opportunity to participate m the auctions
when it ottered s ows more dramatic™ rule changes: “In this case, the auction ol AWS-1
deenses s a critieal opportunity Tor smaller carners and new entrants to acquire access to vital
spectrum resourees, 0wl be the first such major opportunity in many vears, aid thai
opportisi shoudd nor be delaved " The same holds true for every other serious participant in

\uction 66, Indeed. based on this comment, 1t appears that Council Tree was willing o impose
the same kind of “fundamental and sudden rule c:hang«a”52 on outside partics. provided thaose
changes were o Counctl Tree's lking.

n. The Public Interest Strongly Favors Conducting the Auctions as Scheduled.

As detatled in Sectton 1 it is not in the public interest to delay the auction. push back

Conuients o Rural Telecommunications Group and Organization [or thye Promotion and
Advancement ol Smull Telecommunications Companies, WT Docket No. 03-211. a1 6 (filed ieb.
24020000 (mphasis added).

Sec Svcond Repar and Order, Separate Statement of Commissioner Jonathan S.
Adelstern approving m pert, dissenting in part (criticizing “the majority [tor] falljing] far shorc ol
making the meaning [ul modilications to the DE program that were almost universally supported
by commenters m this proceedime™)

Comments o Cownetl Tree at 61 (emphasis added).

Mouon at [7

15




deployment ol advanced wireless services, and fail to reimburse the Federal eovernment Tor their
| g

relocation expenses. This s especially true where, as here, the motivation for a stay appears 1o
pe self-imeerested dissatislaction with the outcome of a proceeding that Joint Petitioners
themselves mimated. Thos, us Council Tree previously advocated. the public interest favors
conducting Auction 66 on June 29, 2006, as scheduled,™

The public - us represented by Congress, nuimerous commenters, the Commission.
mdividual Comnassioners, and even some of the Joint Petitioners — have all recognized that i is
n1the public mterest 1o allow Auction 66 (o proceed without delay. Congress has expressed ils
mntention that the Commission conduct auctions in a manner that will promote the “rapicd
deployment of new technologies . . for the benefit of the public.™ Indeed. as the Commission
awknowledeed i a recent order denying a stay of Auction 65, “[tJwo of the primary goals of the
Commussion’s cuction program are 1o ensure the development and rapid deployment of niew
weehnofogies. products. and services for the benefit of the public without delavs, and promaote the
cllicient and inteasive use of the electromagnetic spectrum.” Auction 66 is such an auction
because 1t holds remendous promise for bringing advanced wireless services to the Anerican

public and. s detled above, all of the congressional pre-requisites for conducting Auction 66

Sce, e Comments of United States Cellutar Corp, AU Docket No. 06-3. at 4 (filed I'eb
e, 2000) C7ULs. Celtular strongly supports the prompt auction of the AWS-1 licenses
cormencing o hnte 29, 2000 as scheduled . .. Tbecause it is in] the public interest [1o have]
addittonal commerctal spectrum for broadband services demands.”); Comiments of Counct! Tree
Communications [neat 6 [ T]he auction of AWS-1 licenses is a critical opportunity for
smaller carriers . and that opportunity should not be delayed.™).

N 47 TUS O 8 3093y (emphasis added).

Tntelliven Transportation & Monitoring Wireless LLC and AMTS Consortivm, LLC
Petition for Declarary Ruling and Motion for Stay of Auction No. 65, Order, DA G6-1001 al 4.
LG enting 47 1o Ol 9 309003 HA)Y and (D).
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Have now beer saustivd.™ Thus. itis in the public interest that the Commission abide by the
exsting tnietable because the proceeds from Auction 66 are essential to achieving congressional
priorities.

Moreow e there has been no shortage of commenters who have recogmzed that the public
Interest requires Auction 66 10 proceed as scheduled.”” As made plain by those commuenters.
potential bidders have “an immediate need for the licenses that will be offered in Auction 66,7
Fhe Commission has stated that "1t 1s in the public interest to make AWS spectrum avatlable as

L . . " 59 . . . .
~o011 1 1s both reesonable and consistent with CSEA Chairman Martin, Commissioner

Copps. and Commnssioner Adelstein have all indicated the public interest will be served by

conducting Auctienn 60 without unnecessary delay.

See supea Section U see afso Letter to Hon. Michael D. Gallagher, Assistunt Secretary.
NTTAL from Nichacel Ko Powell, Chairman, FCC, at 2 (Dec. 29, 2004) (starting the eighteen
month clock under CSEA Section 202(4)(A); see also NTIAs Report 1o Congress and to the
Commission on issties related 1o the relocation of Federal incuimbents [rom the AWS band (e,
27.2005) (providimg the sixomonths notice required under CSEA § 202(41(A)).

Comumnenmis ol T-Mobile USA, Ine., AU Docket No. 06-3 at 2 {filed Feb. 14, 2006) (7 T-
Mobile urges the FCO not 1o delay the auction for any reason” because such delay would impair
e deplovment ol atlordable wareless services.); fimplementation of the Connmercial Spectim
Lathancemoent Ao and Modernization of the Commission’s Competitive Bidding Rufes and
Progedures. 'CC 06-%. Separate Statement of Commissioner Michael J. Copps (rel. [Feb. 3.
2006) Ctham commntted o sticking to our schedule for the AWS auction . .. [w e need not deday
this avction- which holds great promise for bringing new wireless services to American
consumers.” ) o at Separate Statement of Comumissioner Jonathan S, Adelstein (] have
repeatedly stated mv comimitment 1o try to avold unnecessary delays to the AWS auction.”).

’ See.ew . T-Muobile Reply Comments at 4.

R

Auction of Advanced Wireless Services Licenses Scheduled For June 29, 20060, Pubhic
Notice, FOC 06474 54 (Apr. 12, 2006),

Sec, o Service Rules jor Advanced Wiveless Services in the 1.7 GHz and 2.7 Gz
Serneds, 18 FOC Red 25162 (20030, recon. 20 FCC Red 14058, Separate Statenmivnt ol Chairman
Kevin o Martn (20050 " Adoption of this order will allow the Commission to move forward
cxpeditiously to auction 90 MEz of wireless spectrum. Making this large swath ol spectrum
available will eoable carriers o provide a wide range of new and better services. including in




Iy, CONCLALSION

Forthe reasons discussed above, the Commission should deny the Joint Petitioners”

Motion for un Bxpedited Stay,

Dated: May 11 2006

iContinued ..
caral areas. ™).

2

Respectfully submitted,

By: /s/ Christopher Gutrman-McCabe
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Vice-President, Regulatory Aflairs

Michael F. Altschul,
Senior Vice President, General Counsel

Paul W. Garnett
Assistant Vice-President, Regulatory
Affairs

CTIA — The Wireless Association®
1400 16th Street. NW

Suite 600

Washington, DC 20036
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CERTIFICATE OF SERVICYT,

I. Catherine M. Hilke. do hereby certify that on this 11™ day of May 2006. I caused
copies ol the Toreeamg = Opposition of CTIA - The Wireless Association®™ 1o be delivered o
the following vy Fiest Class LS mail or email:

Feevin 1o Martin, Charman

Federal Commiunications Commission
445 12" Spreet Sw

Washington, DO 20534

Tonathan S. Adelsten, Commisstoner
tFederal Communications Conmussion
S5 12" Spreet. S

Woashington, 130 20354

Steve C. T hllard

vcorge 1L Lo

fonathan 3 Glass

Councit Tree Conmvaunrcations. Ine,
2919 17 Avenne

sutte 2035

Longmont. {0 X003

vnastasta C. Lol
Mare 1, Stemp

Hethel Native Corporation
Box 719

Bethel, AK QU=
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Michael J. Copps. Commisstoner
Federal Communications Comnnssion
445 12" Street, SW

Washington, DC 20334

Deborah Taylor Tate, Commussioner
Federal Communications Comimission
445 12" Street, SW

Washington, DC 20554

David Honig

Minority Media & Telecommunications
Council

3636 16™ Street, NW

Suite B-366

Washington, DC 20010

s/ Catherine M. Hitke




‘Nelissa Winberg

From: Hilke, Catherine {CHilke@wrf.com]

Sent: Thursday, May 11, 2006 8:52 FM
To: Kevin Martin; Michaet Copps; Jonathan Adelstein, Deborah Tate
e cgutiman-mccabe@ctia.org

Subject: CTIA Opposition to MMTC, Council Tree, and BNC's Motion for Stay of Auction 66

wrached is a copy of CTIA-The Wireless Association's Opposition to the Minority Media and Telecommunications
—nunci's, Council Tree Communications, Inc.'s and Bethel Native Corporation’s Motian for Expedited Stay
“znding Reconsideration or Judicial Review of Auction 66 that was filed earlier today. Please contact Christophe
~ultman-MceCabe, Vice President - Regulatory Affairs for CTIA, at 202.785.0081 or cguttman-mccabe@ctia o
w0 sy guestions.

otk

Zutherine M. Hitke
oo e & Relding (LR
g

rom <manio cluoee’ et




