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Before the
Federal Communications Commission

Washington, D.C. 20554

In the Matter 01

Imp1ement~\tl()11 \Il'the Commercial Spectrum
1".Ilhancemcnt :\l'l and ivIodcrnizaliol1 of the
('c)mmission':;. C\llllpctitlve Biddlllg Rules and
Procedures

\Llction of Advanl'cd \Vlrc!ess Services
[_Icenses Scheduled for June 29, 2006

)
)
)
)
)
)
)
)
)

WT Docket No. 05-21 I

AU Docket No. 06-30

OI'I'OSJTION TO MOTION FOR EXPEDITED STA \
PENDING RECONSIDERATION OR JUDICIAL REVIE\\

CTli\ The Wireless Association® ("CTIA") opposes the Minority Media and

Telecommunlcallons Council's ("MMTC"), Council Tree Communications, Inc.'s ("Council

[ree"), and Bethel Native Corporation's ("BNC") (collectively "Joint Petitioners") Motion for

hpedited Stay ['ending ReconSideration or Judicial Review ("Motion") of Auction 66.'

J. INTRODUCTION AND SUMMARY

Auellon (,6. CIS repeatedly recognized by the FCC and multiple commenlers. is essenlial

lO the timely deployment of advanced wireless services. The Commission recenlly amended the

Designated F!lllt\' ("DE") rules in an effort to improve the legitimacy or the DE Ilmccss and 10

reeluce the nsk or Ii-Cluel alld abuse. In seeking to disrupt the auction schedule alld the purposes or

Motioll ['01' [xpecllted Stay Pending Reconsideration or Judicial ReView, Minority Media
(mel Tclecoll1ll111lli(~ltions Council, Council Tree Communications, Inc., and Bethel Native
(o11)oratioll. WT Docket No. 05-211, AU Docket No. 06-30 (filed May 5, 2(06) ("Motioll").

3



the new DE rub. the .loint I'etitioners fail to satisfY each of the four prongs necessary to issue a

,
"tav.-

F,rSI . .10111\ Petitioners contend that they would eventually succeed in challenging the Ilew

DE rules becallsl' lho~l:' rules <Ire ullsound, were made with insufficient notice, unsettle investor

c.\pectatiollS, dill! introduce regulatory uncertainty into the process. However, the Commission

provided adequlnc Ilotillcatioll to all parties that the new rules would apply to Auctioll 66. As

"ueh, the C()Il1llli"~IOIl \V,-IS well within its administrative expertise to structure the rules for

upcoming ~H1ct]()Il:; ,111<-1 Joim Petitioners are not likely to succeed on the merits.

SL'COJ!{I, .Iolnl PetitIoners contend that numerous potential DE participants would be

Irreparably harmed beemlse they would have difficulty responding to the Ilew rules and securing

lI1Vestor suppon III tlille leJr the auction. The purported showing of irreparable hllnn docs not

Jllege anything Illore than rcmote and contingent economic effects that could still b~ remedied 111

time for the allctlon .. somethtng that does not satisfy the second prong oCthe stay test.

Third, l'O!lll"Clr:,' to the vie\vs of numerous outside parties, Joint Petitioners suggest that no

ulItslde p"rty Will be harmed by a stay. This argument ignores the interests of every other party

that benelits lionl a D!' program that in the FCC's view will be less subject to fralld lllld abllse.

It also disreg,-lrcls tile interests of those who structured their expectations based on the upcoming

,-ILlction schedule

Finu/!.\', .101111 Petitioners contend that the public interest would be served by not

Sec, e.g.. Iii/he A/uffe!" ol'Reques/jor Ex/ension Of the Commissio!l 's /I/iliu/ :\'UI1­

J)clil1qucl1cr Period !Ol C olld F Block Jllslollment Payments, Memorandum Opinion and Order.
14 FCC Red (,(180. 6084 ',1 8 (1999) ("Under this test, a stay is warranted if the 11111V"nt can
,ic'monstnile \h"t (I) It IS likely to prevail on the merits; (2) it will suffer Irreparable harm absent
CI stay; (3) intcrc'stcd partlcs will not be hal111ed if the stay is granted; and (4) the public interest
would favor (l gr,-Illt or the Slay.") lciting VVoshington Metropolitan Area Tronsif CO!JII/l'I1 1'.

I-/olidov {ours. IlIc .. 559 F.2d 841 (D.C. Cir. 1977); Virginia PelroleulI1.!obbers Ass'l1 1'. FPC.
~59 F.2d 921. 925 (DC Cir. 1958)).
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II1Iroducing ne\\ rllks elt this time. However, as the Joint Petitioners themselves noted in their

,'omments In tim prnccedlllg. the public interest is served by limiting the risk ol'fraud and abuse

In the DE progrellll. The new DE rules do not exclude any eligible party li'om Auction 66 ami do

Ilot deny elny pell"1\' DE credJls. Rather, the new DE rules merely precludc proctlces that the FCC

has concluded ,'olild potentially hann the public interest. As Joint Petitioners have failed to

"Itlsfyalll 01' the' p['()ngs of the stoy analysis, the Commission should reject Joint Petitioners'

Vlotlon.

II. BACKGIWUND

The I-'C( "s DF rules me dcsigned to protect against fraud and abuse in thc issuance of Dl:

henefits In Iluet'llns To cnsure that these rules continue to protect the auction process, the FCC

sought C01llmCllt Oil whether it should adopt any revisions to its unjust elll'ichmcnt rules in the

Further j\'(){icc III thi~ proceeding.') In conjunction with this goal, several COI1lIlll'llters subilliltl'd

pleadings illdiclllllg thelt the FCC's unjust enricrunent rules do not adequately protect against

sllch fraud llnd 'Ibuoo.' I\ecordingly, in the Second Report and Order, the FCC modified thesc

rules in ordcr hI "iucrl'lIse [its] IIbility to ensure that the recipients of designated entity benefits

lmpiCillt'II!U!/()!I ()j'f!le Commercial Spectrum Enhancement Act and ,~1oderJ1i::oli()noffilL'
Commissu!II" COIII/Jell/ive Bidding Rules and Procedures, FUl1her Notice of Proposed
l<lIlemaking, 21 FCC "cd 1753,1120 (2006) ("FNPRM'). All comments and submissions
,ubmitted in response to this FNPRM are short cited herein. See also id at 11 15 (stating that the
rVPRlvJ \Vas il1ltl~lll'd "to clddress any concelllS that our designated entity program may be
:;l1bject to potellti~li Jhusc").

See E\ I',,,·te oj the U.S. Department of Justice at 4 (indicating that the FCC rightly
solicited COI1lIl1('11t on how to strengthen its rules because bidders have engaged ill fraudulent
'letlvlly 111 the Pllst lind rcfl'rencll1g enforcement action that it has takenllgainst bidders who lllld
previously rri.lLldli kntly participated in FCC auctions); Comments of STX at :2 (supporting

"stricter unjust cllI'iehment rules so that the V,S. Treasury may be made whole in the event that a
designated entity turns out to have been merely a front organized to secme bIdding credits for II
Idrge incllmbent wireless service provider"); COlnments ofMMTC at 15 (suggesting that the
FCC adjust its 1,'ll1lb'Il"CI1lCnt obligations to require 100 percent of the value or the bidding
credit and expand the unjust enrichment standard to encOlnpass the entire license 1erm and not

Ilist thc first riVe' years)
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,m' limited 10 tilosc' C'lIlltles and for those purposes Congress intended,"s More specitically. the

ITC amelldcd lis IInJlIsl enrichment rules by extending the unjust enrichment period to ten

veal's." In doing so. the I'ee: indicated that such a modification will provide a deterrent to

speculation and p;\rticip;lllon III the licensing process by those who do not intend 10 olTer service

10 the public.'

In tile Furrh"r No/ice. the FCC indicated that any revisions to its DE rules would apply to

tile upcomll1g Auctl()t1 ()(l.' At Ihe time, the Joint Petitioners supported tilis stance, For example.

Counci! Tree Sltttcdtlt:1I "[Auction 66] is a critical opp0l1unity for smaller carriers and new

',.'Iltrants to ,lcqlilrl' <:jC\,.'css to vital spectrum resources ... and this opportunity should nol be

,Idaved,"') c1esplil' Its support ofthc FCC's modifications to the DE rules and its

"elmowledgcml'nl 111111 Ihesc DE rules should apply to Auction 66. 10 By issuing the Second

1Il7pICllh'I7(U!l()1I ott/Ie CO/llmercia/ Spectrum Enhancement Act oml A1()(!C'rlli:alio}/ ojl//[)

COlJllniSSIOII'S CO/llpetltive Bid(ling Rules and Procedures, WT Docket No, 05-2] I, Second
l{cport and Orckr lind Second Further Notice of Proposed Rulemaking, FCC 06-52, 111 (Apr. 25,
2006) ("Secolld liel'0l"/ (lild Order").

Id at 11 3(,.

Id

FYI'Ii'v1 lit ',I 1 ("We intend to complete this proceeding in time so that any modifications
10 our rules rcsllll111g J'rom this proceeding will apply to the upcoming auction of licenses for
\dvanced Wirc'less SCT"lces ("A WS"), which currently is scheduled to begin June 29. 2006").

Counclll,cc' Comments at 38-39. See id. at 61 ("[T]he auction of AWS-I licenses IS a
,,:tltical oppOt"lttnlll' lilt· smaller carriers. . and that opportunity should not be delayed.").

CounCil Tree CJtlll1lents at 6 J -62 (stating that (1) the FCC should apply (11'.\' ('lliIlIg,.,

IIdopted in thIS procel'c1lng "to AWS licenses cunently scheduled to be offered in em auction
beginning June 2'). 211110". (2) the FCC "should ensure that its new rule is known (o/" afleasf

kllowable) tll pUknlial applicants in advance of the short-tenn filing deadline"; and (3) "[i]fthe
C'Ollll11isSJOIi 1:-: l'OIlCCrilcd aboLlt the effective date of the rule once it has been Hllilounced, the
C0ll1miSS10ll l1l~lY Ill\'\lke its ~Hllhority to direct that the new rule shall become effective upon
publication In tl1,' I'"elkr"l Register, without the normal thirty-day delay"),
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lIejJor! olld Ou(,,! IIhcll II did, Ihe Commission afforded potential bidders more notice than thc

"IllOunt Council T,cc Icqlleslecl. Now, after the Commission announced the DE rules Ihrough a

process ill WhlC11 COllncl1 Tree actively participated, the Joint Petitioners, Including Council

Tree, have adopted (l nc\\ position that directly conflicts with its previoLls stance, arguing 1klt

providing "JUSI/IID ",,·cks [notice] before the current Auction 66 short-form application

deadline" IS 111~ldcqWll(, because it disrupts existing business lTIodels, and as a result Auction 66

must be stayed. I

CTIA Sllllllgh opposes any request to stay the beginning of Auction 66. As the

Commission iJ:1S Illdicllcd ill many contexts, proceeding with Auction 66 in a timely manner is

<...'''isentiallO thl' dcplo)!l1lcnt ol'advanced wireless services. 12 lndeed, many oCtile individuuJ FCC

Commissiol1ns h;lVC IlldlGlted their commitment to ensuring that Auction 66 proceeds on time. I-'

S1l11ilarly, many cnlitil':';, including many ofCTIA's members, have indicated that they need

Cldditional speclrLllllIlO\\' so they may deploy advanced services. 14 For eXHlllple, in its Reply

II lVlotiOIl ;11 2 j (emphasis III original).

I"

:·1

See. e,~, ·\uCllon or /\dvanced Wireless Services Licenses Scbeduled for .Iunc 29. 2006.
Public Notice, I'('C 1I(,-4 7 .1! S4 (reI. Apr. 12,2006) ("It is in the public interesllo make AWS
,pectrum avail<lblc 'IS soon as it is both reasonable and consistent with CSEA").

/mplt)/IIL'!llillilJll offlle Commercia! Spectrum Enhancement Act (flld/l1odernizatioFi oj/he
C0177mis.<.;iof! 's (o/lljJcfilivc Bidding Rifles and Procedures, FCC 06-8, Separate Statement or
Commissioner Mlch<lcl.l. Copps (reI. Feb. 3,2006) ("I am committed to sticking 10 our schedule
1,)1' the AWS IIII,'llon . [\V]e need not delay this auction- which holds great promise for
bnnging new Wll"l']CSS serVIces to American consumers'l); Id., Separate Statement of
ComnlisslOncr .Ionalh<ln S Adelstein (reI. Feb. 3, 2006) ("I have repeatedly stated my
L'ommit1Tlcnt In try 10 dVOld unnecessary delays to the AWS auction").

See. I/X. Cummcnls or United States Cellular Corp, AU Docket No. 06-.1. <II 4 (Iilcdl:cb
14, 2006) ("U.S (e Ilular strongly supports the prompt auction of the AWS- I licenses
cOlllmenclng on .lillie 29. 2006 as scbeduled ... [because it is in] the public interest [10 have]
"dditlon,,1 (OllllllerCIIiI spectruill for broadband services demands"); Comments of Allie I, AU
Doekel 1\0. 06-.1. "I I (Illed Feb. 14.2006) ("Alltel supports the Commission's efforts to ensure
ihat Auction Nu. ho h('gil1~ on schedule").
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COll1ments, T-I\'101111(' ~lrgl1eci that the Commission must "do everything within its power to

prevent thIs prol'L'L'ding ['rom derailing the most important spectnl111 auction since the mid-

1990s."'< !\cClJlllmglv. !\uction 66 must proceed on time so as to ensure a timely deployment or

ddvanced \\"JITk;;;-; ;;cn'lces to the public.

Ill. THE JOINT PETITIONERS HAVE NOT SATISFIED THE REQUIREMENTS
FOR A STAY

The .I0111t Petilioners have failed to satisfy any of the four requirements lor a party to

l)btain an injunction or slay, including showing a substantial likelihood ofprcv~lilingon the

merits, thm Ihn II ill sLiller irreparable harm, that third parties will not be aelversely alTeeted by

lilt: lssuance or ~l ::-ilL1\ or llljunction, and that the public interest favors granting a stay. 1(, The

hLirden lies on till' .Iomt Petitioners to satisfy each of these prongs "by a clear showing.,,17 As the

JOlin Petitlon,'rs have not come close to satisfying this standard, the Commission must reject

lhelr motion

A. The ,1oint Petitioners Have Not Shown a Substantial Likelihood of
Successfully Challenging the New DE Rules.

In order to sLicceed Linder the "likelihood of success" prong, a movant must do morc than

utTer the possibility or even rough probability of success. It is not enough that the aggrieved

Reply C\"lnllents ofT-Mobile AU Docket No. 06-3, at 1-3 (filed Mar. 3, 2006) (noting
llwt "Auctlon (,(\ represents a vital opportunity for new entrants and existing carriers to obtain the
~peclrlllll t!ley nced to sLlccced in the highly c0l11petitive wireless marketplace").

See. ",~ . SC/li1l0 Lobs, ll1c. v. Shalala, 158 F.3d 1313, 1317-18 (D.C. CIr. 1998); CillFcd
;'111 COIf! ,'OJ!lcc' Tlmji Sliperl'ision, 58 F.3d 738,746 (D.C. Cir. 1995); Virginia f'elmicliln
Jobbers Ass '11_ 259 F.2d at 925.

Cobell '·.VI!!'!on. 391 j:3d 251,258 (D.C. Cir. 2004); see 01.1'11 III /j,e\/ullcr III
integration o;"!?o!cs (/I/d Services/hI" the Provision a/Communications by Allf!Juri::t'd COIl/IIlOIi

('orriers hCIll'een rhe Contiguous Slates ond Alaska, Hawaii, Puerto Rico {fnd the Vil};;,? islands.
Order Denying Stav, 1985 FCC LEXIS 4062, 6 ~ 5 (1985) ("As the movant, AT&T necessarily
must bear the hurden (Jr proof for a grant of its petition.").
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I ,~

P~-ll1Y'S argllml'll\~ lll~IY have some merit and the COlnlnission could have reached a different

!l,,,tlt. Rather. ",'\en when a eoun may believe that a party would eventually prevail on the

l11erits, il re~uire\ l11ore, i.e.. 'that the record before us is of such order of probability as \0

l11andate the stay .. ,1\ The Joint Petitioners offer three primary arguments: (I) the new DE rules

wcre announced wllhollt proper notice and, as a consequence, violate Section 309(1 I( 3 I( 1°) or th,'

CommunicatHlIlS'\et YI (2) the rliles are arbitrary and capricious and violate the Administrative

['rocedure i\e\:'" Imd (3) the nell' rules will unsettle investor expectations and will introduce

Ullcertainty Into the ~lLlctioll..:'1 As disclissed in greater detail, each of the Joint [)etitioners'

~lrguments (,lils ,~'\cn lo r'-''deh <lny likelihood of success. At bottom, the Joint Petitioners seck to

\)\'erturn ('Vl'll]:' :1ppllcd rules to prevent fraud by using points that were made or should have

been madl' ill Cl)I1lJllcnls before the Commission. The Joint Petitioners do not offer any

Indication thllll (lllgl'e,; "has directly spoken to the precise question[s] at issue"" or that il has

spoken in ;\ man ncr contrary to the decision of the Commission. Similarly, they h~l\'C nol SIH)\Hl

ill)\\' the COl11l11ls.'lon 's amendments to the DE auction rules for upcomIng auctions <llllOunt to ~lll

!lllpennlssiblc cnllstrllction or the relevant statutes.23

In Ihe' MillieI' o(Jmprovmg Public Safety Communications in the flOO MH2 Bond, Order,
'I FCC Red 67~ 11 II (2006) (quoting N. Atl. Westbound Freight Ass 'n I'. Fed Mol' Comm'n,
'97 F.2d 6S3, ",~'; (Ill' Clr. 1968))

See' Moth'" ell (J; 47 L.S.C. ~ 309U)(3)(E) (requiring an adequate period of time following
the 3nnOUIlCl'llll'11l of rules "to ensure that interested parties have a sufficient time to develop
hosiness plans, assess market conditions, and evaluate the availability of equipment for the
i-clevant s('rvlcl'~'·).

Sec !V1(Jliun lit I I; 5 USC ~ 706(2)(A).

Motion ,It S-().

Chmnll i SA. Ille I'. NRDC, Inc., 467 U.S, 837, 842 (1984).

Id at 843
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FII·sl. th,- .loinl Pditioncrs argue that the Commission inappropriately ilnd unexpectedh'

"sued rules thilt went beyond the language of the FNPRM and, as a consequence, did not pl'Ovic!c

ltc!cqu:lle nOtllT to tile IIltct'ested parties." This assertion belies the plain language of the

/VPRM regilrdlng the Dr: rules: "In this Further Notice of Proposed Rule Making[,] we eonsldn

\vhether \ve sholiid lllodil).' our general competitive bidding rules _.. govt'rning bCI1~rilS rcscrvul

lor designated (lliltleslT': further, the Commission specifically asked [or cOll1l11ent Ilbout h011

[0 treat "spectrum leasJllg arrangements,,26 and whether it should change its unjust enrichment

PIOVlsions. Th,' ('oll1lllission sought comment on whether to change the unjust enrichment rlltes

lelr DEs, statIng "We seck COll1ment on whether ... we should adopt revisions to our unlust

cllrlchmClll ruks such ~lS those proposed by Council Tree, or in some other manner."n It also

Jsked "over w]w[ portIon or the license term should such unjust enrichment provisions apply."::'s

Such langu'-lgL' i1i.:ccss<lrily gave notice to all parties that the Commission could examine any

,'Iement orthe DE rliles. The Illnendments to the rules challenged by the Joint Petitioners

"epresent a 10glcIII outgrowth from the language in the FNPRM, and thus, With regard to the

:ll11cndments ,Iddrcs:;nl by' the Joint Petitioners, "a reasonable person would be put on notice or

lile final rule."~\

--~-----_.-----

Sec. C.g . .~Iotl()llilt 14 (lisserting that the Commission "failed to give IIdequate llotice alltl
tlr,' opportnllliv to be hellrd before it adopted the new unjust enrichment rules").

FVPRM lit" I.

FVPRM lit' III

rV/'RM III ',! 2U.

Sec. eg. III 11I,,\lullel' o/lmproving Public Safety Communiculions in lire 800 AIH:
Bund, Memorlillcium 0PIlllollllnd Order, 20 FCC Red 16015,113311.69 (2005).

10
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SecOlld. Ihc' JUlnt PetItioners broadly assert that the Commission has Hmended the unJust

:_'nnchmenl rllk~ III ,111 "unsound or unreasonable" manner. 30 Again, such an argument

e"entlally levIslls Ihe lilgumenls Hlready made and rejected by the Commission..'1 Thosc Slime

JrgUl11cnts challenge' ,1 polICY matter well within the COlnmission's expertise and ~lre sLlbjecllu

Judicial dderellce.
l
" Importantly, the Joint Petitioners do not show how the CommissIOn's

clction would gu beyulld or contradict the plainly-expressed intent of Congress. In an effort to

:;hovv' the ]1urpunedly' t11Ht"lsonablc nature of the COlnmission's decision, the .Ioint Petitioners

IlllscharactcrJlc' Ih,' commenls submitted by STX and MMTC by stating that neither suggested

:i1tcring the unJusl cIllichmenl standard 33 However, MMTC expressly requested that the

"Col11missiun cOl1sickr expanding the unjust enrichment standard to encompass the entire license

d . I I' I' "J4lCTIl1 an not .Jll:':L ll(' Irst lVC years.

Third, the JOII;] Petitioners contend that the timing ofthe rule change drlunaticltlly

ullsettles invest,)]" c\jlcclatiolls and introduces significant uncertainty into the dcb'lte.-
j

) The

rVPR.lvlslJecJl'lllllly alerted the public that its rules would apply to the upcoming auction,J" and

Sec III /ile' MOiler O!Aoclion ofLicenses for VHF Public COOSI ond LOCO/lOll ond
Jlonitorlng Scnlic 5/)c(/mlll, Order, 17 FCC Red 19746, '112 (2002) (rejecting argument [or
,Lay when 1l10V~11l1'S ",lssumptioIlS are based on nothing more than its belief in the merits of its
,,-'(:Ise'').

C/U.!l'l'()!I, .\/I})I rI note 24.

MotlOIl Cli 1.1

'-I

Sec:. e.g., rVlotinn at 6. 17.

Sec, ex. rXPI/!\1 111'121 CAs stated at the outset, we intend any changes adopted In this
proceeding to Ilpplv to AWS licenses currently scheduled to be offered in an auction beginning
JUlle 29, 200()'1

II



-C)

the parties <lid nul contt'st this scheduling in their cOlnments.37 In fact, the argument wasn't

I "iseduntilthc I"esliit II lIS contl"ary to what the Joint Petitioners had hoped fOI" when they filed

'J1CJr mIlia I I'l"ll11(" ,1 1with the Commission. As a result, parties knew al the time ol'the FN?/IM

()fthe need to P1Cp,-ltT both for the ;JuctiOI1 and for the Commission's possible alterations to the

DE rules. The .I0ll)t PetitIOners waited for at least ten days after the issuancc olthe Second

Ileporl ond Order" bel(Jre lilmg their motion for an expedited stay. Given the .Ioint Petitioners'

\immg In liling their motion_ tlSlIlg the timing of the recent DE rules as an arguJllcnt in favor or

slclying their cilL'L'lIVC datc and even in favor ofovertuming undermines Joint Pctltioners'

~Tcdibilit) IVl()I"l'll\,CI-. the risk of regulatory unce11ainty for the upcoming auction is minimal.

\S dIscussed I'1"l'\ IOllsly, the amended DE rules apply evenly and to all potential auction

I'"rticipants C'llllSl'Qllt'lltly, no party wdl have confusion as to whether the rules apply to it.

13, The Joint l'e1itioners Have Not Satisfied the High Standard to Show
IITt'pal'ab'" Harm,

Simillliillhe .I Oint Petitioners have not shown that they will suffer the kmd ot'lrrep"rabk

l1<1rm that Wllil'llilh llil expedited stllY. A party cannot allege irreparable harm generally or

speculativelv. ['eIther. the harm '''must be both certain and great' and 'must be actual and not

:hcoreticlil."'''''1 101\ t'li slibslClntial injuries in tenns of money, time and energy expended in the

SCI!, c»)'; . C'Olllll'il Tree Comments at 60.

SCI::' gellel"(//!.\' Seco/ld !?cj.!orr and Order.

See. ego !II //Ie .lIulle!' oj/Jelilion oJlhe Connecticul Deparlmenl !'II!>!i" Llilill' COlli!'])!
to Re/Qin I?egll/(I/()JT Coulro/ qj'IFholesale Cellular Service Providers i/7 rhe StUll.! qf

(olmecliclIl, Older. II FCC Red 848,1116 (1995) ("The standard of prooj' for liTCplirabie in.lury
IS quite high. a:-> It 'IS well settled that such injury 'must be both certain and green' and 'must be
llelual and notlht'ol'elit'lll''') (quoting Wisconsin Gas Co. v, FERC, 758 F.2d 669, 674 (O,e. Cir.
1984))

12
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<lbscncc or '-1 st,P, ,liT 110t <'ldcquate grounds to justify a stay,,,40 Of particular relevance to the

.Ioint Petilloners" arguments, upsetting an entity's economic expectations does not rise to the

level ofirrepdrClble Iwrlll, as "economic loss in and of itself cannot support 3 claim of irreparable

l1ann,,,41

The alTldllVlt orthe party purportedly irreparably harmed by the Commission's DE

decisions" Lllis to Illcct this high standard, Ms, Hoffman generally asserts that her company,

IlNC, lost prospl'l·tI\C IlwestOl'S "as a result of the new unjust enrichment rules. ,and the

ll'gulatory unl'cl·t"llltv Cleated by the Commission's eleventh-hour action,"" As the BNC

:ilTidavit Impllcil!y ~lckllo\vledges, however, the Comll1ission's DE amendments do not

Irreparably h~lr1n UIl,\' P~lI"ty. \vith the possible exception of those absolutely committed to engage

III eertam tvpcs III tlllll"letlC1IlS No party is barred from bidding in the Auction 66 and from

!11111g a short 1'orm '-lppllC<ltion. No party is barred from obtaining investors _. even alternative

Illvestors, 111 the ('venl the 1'irst set is put off by the new provisions - to support Its down paymellt

,,"e1 biel. C!owl1c'l' III the ItiTiclllVI\''' anel nowhere in the body of the Motioll docs Imy party assen

AlICfioll o(JIl/e/"ouil'C Video and Data Services Licenses Scheduled 10 Begin Febrlfwy
18, 1997, Ordel. 12 I-CC Red 19,11 5 (1997) (citing Virginia Petroleum Jobbers Ass '11,259 F.2d
lit 925); sec ol,\() ililumsill (ius, 758 F,2d at 674 (same).

In rile .I)(/!!c)!' o(lmpl"()1Jing Public Safety Communications in/he 800 iV/H::. Bond. Order.

WT Docket tJ2-'.i, 21 FCC Reel 678, ~ 13 (2006); see also In the Matter oOmplemell!U/lOIl Of
Seeriun.\' oj/he C'u/)/e TelL'\ -is ion Consumer Protection and Competition ACf of /992 Rale
Regu/olioll. f'vlcI1l0r~Ill(11l11lOpilllon and Order and Further Notice of Proposed Rulcmaking, 8
I:CC Reel 55Ki.· 17 (1993) ("Neither is there any constitutional or statutory requirement thilt the
l'ommissloll's reglllillory scheme must enable cable operators to select the option that maximizes
their financi~Ji PO:dtlOll.'"l: Chem/co! .Manufacturers Ass 'n, 869 F.2d at 1536 (quoted Slfpro nole
34)

L' AnJdavll (1("\IlIlSIIlSIIl C. Hoftill11n, Attachment I to Motion,

lei. III 1, I tJ

The (IUI1'Sf I3NC comes to this kind of allegation is page 11, where it blandly asserts that
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Ihat the ne\l Dr nile' \Iii I drive any entity out of business entirely4;

Speeillc'llly. the Commission's new rules did not introduce any regulatory uncertainty

Into AUCltOn (,h Rather. they plainly apply in an even-handed manner to "all dctml1inations or

eligibility for all dl.'slgmltcd entity benefits ... ,,,46 Parties were notified thaI the I"ules \\/ould apply

10 Auction (,6,i" "1ll1 held thc opportunity to plan accordingly. Potential applicants even tho'c

\lho did not '"lllL'lp"tC the I'ull range of rule changes mentioned in the FNPRM .. have had over

'L\\'O weeks aftcr [he "I:-;SL!,lI1Ct:' of tile rules simply to submit prelin1inary paperv./ork and may still

seek sufileielll lin'lllcing before the date of deposit. Consequently, the Joint Petitioners have

!;lJled to }JrCSl'1l1 thl' killd or strong evidence necessary to satisfy the irreparable harm

I",XjlllrCmClll

C. Tlie .Ioint Petitioners Have Ignored How Third Parties Will be Dramatically
lIarllled ira Stay is Granted.

In discu:-Sll1g lll)w cl stay would affect the interests of outside p(:lrtiCS.4~ the Joint

Petitioners 1,," c' Iilith,'ly disregarded thc harms that will befall virtually every other partlciptlnt In

lllc auction. For l'\:<J!llplc, in direct conniet with the Joint Petitioners' position. RTG and

ClPASTCO cOll1lllcnlc'd thtlt "enslIl'ing that the AWS-l auction takes place as scheduled is or

p~lr'dl110Ullllll1pnrt'1IlCl'. . It has been RTG and OPASTCO members' experience that spectrum

I Continued . I

the absence or pm:-;jxctivc investors will prevent it and other 111inority-owned businesses frolll
':J,lving "a mC{lIlill~!Jlll bdS1S to particip,He in Auction 66."

The lell tlllles where something related to economic harm has risen to the level to .Iusti 1\,
:1 stay, It has (11mI.-' sn only because "the Joss threatens the very existence orthe IllOV<.:lI1t'S

husllless." Sec IllSCiJllsill Gas. 758 F.2d at 674.

Second Hepul"f (lnd Order at 'i 5.

SlIjJUI noll' Vl.

f'.1otioll ,Ii, ::. 1-22.
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prices tend 10 go lip \\hen auclions are delayed, ojientimes putting spectrum 0/11 of reachfor

,11/(/11 corrier.1 11 II!' iimlled reso/lrces.,,49 CTlA, on behalf of its members, asserts that numerous

participants hale l'~lIcrully structured contractual and financial arrangements in preparation for

the upcollllng HlICllOIl. Gri.:lJ1ting a stay at this tilne will most certainly harm those who have

planned :'Idequcllcly to oblHlll financial SlIpp011 and who wish to abide by all or the cJei.:lr policic'\

governing Auction 66.

r'vlany enlilies hav\..' mcllcnted a need for spectrUlTI now. As discussed previously, even

Council Tree rt'l'ugnlzcc! the need for parties to have the opportunity to particip::ltc in the auction"

when it offered Its O\Vll more dnlll1,1tic5U rule changes: "In this case, the auction of A\VS-l

licenses is cllTllll'i.:llllpportllllity for smaller carriers and new entrants to acquire access to vital

-.;pectrum resourcL'~. If \\'111 he thcflrst such major opportunity in many yeO/'s, {{lid Ihat

oj.Jporlunlt_1 sholiid I/ul he dehl.l'ed."sl The same holds true for every other serioLis partICIpant III

\uction 66. Indeed. bClscd on this comment, it appears that Council Tree was willing 10 Iml""c

:he same lund or "runclelmeillal Clnd sudden rule change,,52 on outside parlies. prOVided those

changes \verc to ('oullel] Tree's liking,

D. The Public Intcrest Strongly Favors Conducting the Auctions as Scheduled.

As elel~ilbl in Seelion I. it is not in the public interest to delay the auction, push back

I" COllll11L'llh or Rural Telecolllmunications Group and Organization for the Promotion cllld

\dvanCemel1l oi Slll~dl Telecommunications Companies, WT Docket No. 05-211, elt 6 (filed Feb.
2·1,2006) (emphClslS Cldeled).

S(!C 5'eciJlld Nc/}()/"t und Order, Separate Statement of Commissioner Jonathan S.
,\dclstelll ClPIlIU\ Il1g In PClrt. dissenting in pat1 (criticizing "the majority [I'm] ['tilling] ,'ell' shon "I'
making the me;llllllt!.ful Illodifications to the DE program that were almost 1I111\'t'rs;1lIy SlIpp0rlcd
by' COJl1mcnters ill thl~ proceeding").

COlllllleillS o(Council Tree al 61 (emphasis added).

Motion :II I;.
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deploymell1 or "c!\'anlTd wircless services, and fail to reimburse the Federal government for theil'

IT location CXPCllSCS. ThIs IS especially true where, as here, the motivation for a stay appcnrs to

be scll~intercstcd dl"'ltislilction with the outcome ofa proceeding that Joint Petitioners

Ihemsclves Inilllited Thus, as Council Tree previously advocated, the public interest tilYOrS

Londucting Auction 66 011 JlIlH~ 29, 2006, as scheduled,53

The public -- :IS represented by Congress, numerous comnlenters, the COl1lmission,

Illdividual COl11JlllssiolllTS, and even some of the Joint Petitioners - have all recognized that it is

In the public Jllln,'st to allow Auction 66 to proceed without delay, Congress hilS expressed Its

Intention that the COllllllission conduct atlctions in a manner that will proillote tire "ropid

deployment or new ll.'chnologies. . for the benefit of the public."s4 Indeed, as the Commission

"cknowledged in a recent order denying a stay of Auction 65, "[t]wo of the primary goals of the

CommiSSion's ~i\ll'!lUIl program are to ensure the development and rapid deploymcnt ofn('\\

technologIes, products, Imd servIces for the benefit of the public without delavs, "nd pmmotc til,'

l'ITicient and illlC'llsIVl' Lise orthe electromagnetic spectrum."S5 Auction 66 is such an ,lucllon

because It holds tn:?I1ll'I1c!OLlS promise for bringing advanced wireless servic~s to the American

[lubllc amI, CiS dct"ilcd "bove, "II of the congressional pre-requisites for conducting Auction 66

See, C g, Comll1ents of' United States Cellular Corp, AU Docket No, 06-3, Cit 4 (fJJedl'ch,
14, 2006) (" US Cellul"r strongly supports the prompt auction of the AWS- I licenses
,'ommencll1g Oil .Iulle 29, 2006 as scheduled, , , [because it is in] the public interest [to have]
"dditional cOllllner,'ICil spectrum for broadband services demands,"); Comments of Council Trec
CommunlC"tlolb Ille "t () I ("[TJhe auction of AWS-l licenses is a critical opportunity tClr
smllilcr ('IUTICh, <lmltll"t opportunity should not be delayed,''),

47 USC ~ 309(j)(3) (emphasis added),

lnlelligell/ liwlsl}()r/alioli & Moniloring Wireless LLC alld AMTS Comul'lillm, LLC,
I'e///ion)ol' DeclalO/oll Rilling alld MOliolifor Stay ofAuction No, 65, Order, DA 06-100 I at,1
16 (citing 47 USC 0 309li)(3 )(A) and (D)),
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h',1\e now been s'"llsI-lcd''' Thus, it is in the public interest that the Commission abide by the

\.-'_\lstmg tlJl1et~lbk' bCC<llIse the proceeds froll1 Auction 66 are essential to achievIng congresslOl1~lI

IJrlorities

l'vlon:.'O\ CL lll('r(' has been no shortage of COffilnenters who have recognized that the publIc

llllcrest reC]uirc~ /\uctiol1 66 to proceed as scheduled.57 As made plain by those l'OIllI1lCntcrs,

potential bidders Iw\'c "11ll immediate need for the licenses that will be ol["ered III AUClioll 66""

Ihe ComllllSsioll Iws slIlted that "it is in the public interest to make AWS spectrum available as

soon it is both ',ellsonllblc alld cOllsistent with CSEA.,,59 Chairman Martin, Commissioner

Copps, and COlllllllssloller Adelstein have all indicated the public interest will be sel'ved by

i.-'onducting /\UC1IOIl (J6 \,vithout unnecessary delay.60

Sec Ill/JUt Scclioll II; see "Iso Letter to Hon, Michael 0, Gallagher, ASSIStant Secretary,
'iTIA, from ~llc'llllcl K, Powell, Chairman, FCC, at 2 (Dec, 29, 2004) (starting Ihe eighleen
month clock undel' CSEA Section 202(4)(A)); see also NTIA's Report to Congress alld 10 Ihe
Commission on issues rc!uted to the relocation of Federal incumbents from the .\ \-\is b<'-lIld (Dl'l'

,c 2005) (provldillg Ihe Sl\ months notice required under CSEA ~ 202(4)(A)).

COIllIll,'IlI, ol'T-Mobile USA, Inc" AU Docket No, 06-3 at 2 (Iiled Feb. 14,2006) ("T­
\10btle urgcs the' I-CC Ilol to dclay the auction for any reason" because such deilly would illlpair
Ihe deploymelll Ol'llllorllc1ble wireless services,); Implementation of the CoollllL'rci,,1 Spec/rum
J~lIhanCelllelll .rlcl unci /\Ioc!erni::at/on of the Commission's Competitive Bidding Nil/e.', ol1d
I'rocedures, fCC C 06-8, Separate Statement of Commissioner Michael 1. Copps (reI. Feb. 3,
2006) ("I (lill COlllllllllcd to sticking to our schedule for the AWS auction, .. [w]c need nol delll)
llllS auction- which holds great promise for bringing new wireless services to American
l·unsumers.")~ id (It Scp;:Hate Statement of Commissioner Jonathan S. Adelstein ("I have
I'cpealedlv ,llllc'dlm' commitment to try to avoid unnecessary delays to the AWS auction."),

See, eg T-i\loblle Reply Comments at 4,

AUCIlllll 01 !\,hllllccd Wireless Services Licenses Scheduled For JUlle 29, 2006, Puhllc
'iotlce, FCC 06-4 7 1! S4 (Apr. 12,2006),

Sec. e,g., Sc'I'\'ICC Rlllesjt)/· Advanced Wireless Services in the 1.,7 GH: (lild J, J Gj-/::

UOl1ds, 18 FCC Red 2S 162 (2003), recol1. 20 FCC Rcd 14058, Separatc Sllllemcnl olCh,llrnlllll
Kevin .I, Mllrt III (200S) ("Adopt ion of this order will allow the Commisslon to Illove forward
e,peditiously to allCllon 90 MHz of wireless spectmm, Making this large swath of spectrum
llvllilable will cllllhie CIll'rters to provide a wide range of new and better services, Including in
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1\. CONCLl'SIO"i

For tht' rl'II""" discussed above, the Commission should deny the .Joint Petitioners'

\10tio\1 telr ttn Lxpedtted Stay.

Respectfully submitted,

By: /s/ Christopher Guttman-McCabe
Christopher Guttman-McCabe
Vice-President, Regulatory Am,;rs

Michael F. Altschul,
Senior Vice President, General Counsel

Paul W, Garnett
Assistant Vice-President. Regulatory
Affairs

Dated' May I I, ~OOt,

------~~--

IContinued ... )

,'lIral areas. ").
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CERTIFICATE OF SERVICE

L C"therllle VI. I [ilkc, do hereby certify that on this 11 th day of May 2006, I caused
cllpies of the 1'0rc"OIn" "Opposition of CTlA - The Wireless AssociationQ,'" to be delivered to
'he followm" viiI Fi,sl Clrlss U.S mail or email:

l<.CVll1 1. Marllil, Ch~llrlll<.lll

!.'cderal COlllllltllllc,ltiollS C0l111nission

H5 12th Street SIV
Washington. DC 2tl:i:i4

.Ionathan S. AdelstelI1, COlllmissioner
l;ederal COml1ll111rCall(}IlS COlllmission
~4S lih Street. S\\'
W"shingtlln. DC 20:i:i4

Steve C. II,III\I([
(jcorge 1". L~lllh

.Iunathan B. Cil:1S:-;

CUllI1Cl! Tree CUllll1llllliecltions, Inc.
~919 171h

A\TllL1L'

SLine 205
longmont, CO oll5tn

\Ilastasia C. I-lo[lm"n
Mare D. Stemp
Ilethel Niltl\c Corpo,"tlon
Ilox 719
Ilelhel, AI( 00:i:iCJ

Michael 1. Copps, Commissioner
Federal Communications COlllmlsslon
445 Ji h Street, SW
Washington, DC 20554

Deborah Taylor Tate, CommiSSioner
Federal Communications Commission
445 lih Street, SW
Washington, DC 20554

David Honig
Minority Media & Telecommunlcalions
Council
3636 16th Street, NW
Suite B-366
Washington, DC 20010

/s/ Calherine J'vl. Hilke
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Page \ 0['\

:~elissa Winberg

From: Hilke, Catherine [CHllke@wrf.com]

Sent: Thursday, May 11,20068:52 PM

To: Kevin Martin, Michael Copps; Jonathan Adelstein; Deborah Tate

Cc: cguttman-mccabe@ctla.org

Subject: CTtA Opposition to MMTC, Council Tree, and BNC's Motion for Stay of Auction 66

:ached IS a copy of CTIA-The Wifeless Association's Opposition to the Minority Media and Telecommunications
ouncil's, Council Tree Communications, Inc.'s and Bethel Native Corporation's Motion for Expedited Stay

,Cendlng Reconsideration or Judicial Review of Auction 66 that was filed earlier today. Please contact Christopller
'-~cittrnan-McCabe,Vice President - Regulatory Affairs for CTIA, at 202.785,0081 or cguttrnan-mccabe@ctiaoig

any questions.

t"erine M, Hilke
"0'.' ,c;,'em & Fielding LLP
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