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SUMMARY

The CBS and NBC affiliate associations here update the record in this proceeding

with factual information provided by their Board members and other developments that have

occurred since the Commission ruled on cable's ability to block viewer access to broadcasters'

free multicast services. This additional information confirms and strengthens other data in

support of protecting the public against this anti-competitive abuse.

Taken as a whole, the record compellingly demonstrates that (1) cable systems are

highly resistant to carriage of broadcasters' multicast services, particularly where they compete

now or in the future with services in which those cable systems have an ownership interest; (2)

broadcast multicast services manifestly serve the public interest, advance the goals oflocalism

and enhance diversity; and (3) multicasting contributes to the health of the public's free, local

and ubiquitous broadcasting service - the continuation of which Congress and the Supreme

Court have found to be an important goverrunental goal justifying reasonable cable carriage

requirements.

One of those requirements, mandated by Congress in the 1992 Cable Act, is that

cable must not degrade broadcasters' services. Congress found it necessary to adopt this

principle because in 1992 cable had the power and the incentive to harm broadcasters' analog

service. Today, cable's greater power (due to greater penetration, concentration and clustering)

and its greater incentives to discriminate against competing programming (due to increased

vertical integration and its greatly enhanced competition for local-market advertising dollars),

mean that the need to protect the public's access to broadcasters' digital service is far greater.

And cable's practice of stripping broadcasters' multicast signals is the ultimate act of

degradation - it precludes 70% of the viewing public from enjoying access to that programming.



Three other recent developments support the appropriateness of protecting the

public against cable's stripping practices. First, the federal government's converter box subsidy

program adopted by Congress earlier this year when it adopted the hard date for the digital

transition imposes heavy financial burdens on the U.S. Treasury. The widespread availability of

robust multicast services can help drive digital set purchases prior to the transition and thereby

reduce this burden. Cable stripping would thwart that availability. Second, the Commission

recently issued an inquiry about whether cable had crossed the statutory threshold for the 70/70

rule, thereby triggering the Commission's obligation to consider measures to promote diversity.

Multicasting services promote diversity. Assuring the public's access to these services would·

therefore promote diversity. But the Commission need not find as a factual matter that the 70/70

threshold has been exceeded in order to promote diversity by protecting the public against cable

stripping practices. Third, it has always been the case that cable carriage of broadcasters' digital

signals, including allfree multicast services, would take up half the capacity as cable's carriage

of broadcasters' analog signals. In addition, even in the past 16 months, cable continues to

expand capacity. The burden-on-cable argument is therefore spurious. Legislators and

regulators should not be misled by it.

Commission action to prevent cable stripping of broadcasters' free multicast

services would faithfully implement the directives of the 1992 Cable Act and would substantially

serve important governmental interests. Now is the time for the Commission to take this action.
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Over a year ago, the ABC, CBS, and NBC affiliate associations, as well as

stations owned by ABC, NBC and Telemundo, filed a Petition for Reconsideration urging the

Commission to protect audience access to digital broadcast multicast services - access that is

threatened by cable operators' stripping these services out of the broadcast signal before they

retransmit it. I Prompted by new developments and based on the experiences of their Board

members, the CBS and NBC television affiliate associations here submit this Supplemental

Submission in support of protecting these free multicast services to the public free from cable

obstruction. Since the Petition was filed, the quality and quantity of broadcasters' multicast

services have grown, but so also has the need for protection against cable stripping. To wit,

Congress has fixed a date of February 19, 2009 for completion of the digital transition along with

Petition for Recon. of the ABC Television Affiliates Ass'n, CBS Television Network
Affiliates Ass'n, NBC Television Affiliates, ABC Owned Television Stations, and NBC and
Telemundo Stations, Carriage ofDigital Television Broadcast Signals: Amendments to Part 76
ofthe Commission's Rules, CS Docket No. 98-120 (filed Apr. 21, 2005) ("Petition").

The Petition was one of many filed in response to the Commission's February 2005
decision on multicasting, Carriage ofDigital Television Broadcast signals: Amendments to Part
76 ofthe Commission's Rules, Second Report & Order & First Order on Recon., 20 FCC Red.
4516 (2005) ("Multicasting Order").



a converter box government subsidy program, the financial burdens of which would be greatly

alleviated by the broad acceptance of multicast services.2 Also relevant is the Commission's

inquiry about whether cable has passed the so-called 70/70 threshold3 and, therefore, whether the

Commission should take measures to promote greater program diversity. Most compelling of

all, the evidence shows that cable systems strip 91 % of commercial stations' 434 multicast

services that are provided to the public in 163 of the country's 210 television markets. These

developments, and others, call for the Commission to clear the way for the public to access

broadcasters' free multicast services.

To facilitate the Congressionally mandated digital transition, the Commission

must promptly ensure that appropriate rules are in place for the new digital environment. Indeed,

the Commission has made much commendable progress toward that end. However, the issue of

cable's treatment of multicast services remains open. The Commission is not without important

Congressional guidance on this issue. In the 1992 Cable Act Congress directed the Commission

to adapt the analog carriage rules that Congress had mandated, including the anti-degradation

principle, to broadcasters' new digital operations, should now apply that anti-degradation

principle to cable's stripping of broadcasters' multicast services and thereby ensure the public's

access to these services.

2 Digital Television Transition and Public Safety Actof2005 §§ 3002, 3005, Pub. L. 109-
171,120 Stat. 21, 23 (2006).

Annual Assessment of the Status of Competition in the Market for the Delivery of Video
Programming, Twelfth Annual Report, MB Docket No. 05-255, FCC 06-11 (reI. March 3, 2006).
See also 47 U.S.C. § 532(g) (providing that when cable systems with 36 or more activated
channels are available to 70 percent of households within the United States and when 70 percent
of those households subscribe to them, the Commission may promulgate any additional rules
necessary to promote diversity of information sources).
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I. CABLE STRIPPING OF BROADCASTERS' DIGITAL SIGNALS BLOCKS
PUBLIC ACCESS TO MULTICAST SERVICES, THREATENS THE VIABILITY
OF EXISTING MULTICAST SERVICES AND DETERS THE INAUGURATION
OF NEW SERVICES.

Cable has not denied that multicast services must have cable carriage in order to

have a chance to succeed in the marketplace. After all, on average cable wields bottleneck

power over 70% of a television station's viewers. Without cable carriage, broadcasters'

multicast services will not be launched or, if launched, they will not survive. The record prior to

the filing of petitions for reconsideration provided numerous examples of cable's resistance to

carriage of these services.4 Experience since the Commission's 2005 Multicasting Order

confirms that threat, and statistics from the technology firm, Decisionmark, that will be

submitted separately to the Commission by the National Association ofBroadcasters show that

cable blocks viewer access to all but 9% of the multicast services aired by commercial stations

across the country.5

As the following examples demonstrate, cable is particularly likely to strip out

multicast services from broadcast signals when those services directly compete with cable's own

product.

• Maranatha Broadcasting Company is a small local broadcaster in Allentown,
Pennsylvania, which developed a multicast service recognized by Broadcasting &
Cable as the nation's "first all-local, 24-hour digital weather channel.,,6 This

4

6

Additional statistics from the NAB/Decisionmark study are attached as Exhibit A.

Maranatha Broadcasting Co., Reply Comments, CS Docket No. 98-120, at 1-2 (filed
Jun. 9, 2005).

Except where noted, the information in this Submission was provided in response to
recent requests for information from the CBS and NBC affiliate associations to their Board
members for the purpose of updating the record in this proceeding. The responses to those
inquiries overwhelmingly indicated that multicasting figured prominently in stations' future
plans, but that stations were gravely concerned that existing or planned multicasts would not be
sustainable unless carried on cable.
5
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service competed directly with The Weather Channel, a national cable network
that includes limited local inserts. Despite the fact that Maranatha's multicast
would have provided substantial new services to Comcast's subscribers - The
Weather Channel's 24-hour offering includes minimal local weather information,
while Maranatha's featured locally originated weathercontent and live video
weather - Comcast refused to carry it under any circumstances.7

• A free, broadcast-based children's network was developed for multicast
distribution by DIC Entertainment Corp. that featured an extensive pre-existing
library of owned and valued children's programming. 8 Although DIC remains
interested in launching this network, it has found the inability to obtain sufficient
cable carriage to be a significant impediment, since the "DIC Kids Network"
would compete for viewers and advertisers with cable children's channels, whose
success deliver profits to cable operators.

• It took the Media General Broadcast Group 15 months to persuade Time Warner
to alter its standard policy of carrying no multicasts services at all. Ultimately, it
was able to obtain carriage of one of its multicast service by Comcast, but only in
exchange for an agreement not to seek carriage of Media General stations in
certain other markets.

• Several smaller cable operators have threatened to file complaints at the
Commission alleging bad faith retransmission consent negotiations by Media
General, simply because it requested - not insisted on - those systems' carriage
of its multicast services.

• In negotiations with broadcasters, Comcast has admitted that its carriage decisions
are motivated by a desire to avoid creating competition for Comcast's existing
channels. Comcast has told broadcasters that it would refuse to carry a localized
multicast service based on its desire to avoid competition for local advertising
sales.9

• Hearst-Argyle television stations have been unsuccessful in obtaining multicast
carriage from cable operators that admit they are refusing to carry multicast

Jd. at 5-6.

Petition for Recon. ofDIC Entertainment Corp., CS Docket No. 98-120 (Apr. 21, 2005).

The two largest cable operators, Comcast and Time Warner, were also recently sued by
an independent cable programmer claiming that the companies "engaged in persistent and
extensive discrimination against independent programming networks" in favor of networks in
which they had an interest. "Time Warner, Corncast sued over Adelphia plans," Reuters
(May 30, 2006), available at http://today.reuters.com/investing/financeArticle.aspx?
type=mergersNews&storyID=2006-05-31 TOOI638Z_01_N30457427_RTRIDST_O_MEDIA
TIMEWARNER-COMCASTXML.
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10

programming because it may be competitive with cable programming in which
those cable operators have a financial interest. Cable operators that did not refuse
to carry Hearst-Argyle multicasts outright imposed conditions on the content of
the programming that the broadcaster could air on its multicasts. lo

• WYTV, Youngstown, Ohio, is the single station owned by Chelsey Broadcasting,
and it accordingly negotiates at a disadvantage with the larger cable operators in
its market. The station has been unsuccessful in obtaining a commitment for
carriage of its multicast, a MyNetworkTV affiliate which will launch in
September, from Comcast, and Time Warner has refused to carry WYTV's
multicast in its basic programming tier, where it carries other broadcast stations,
including an out-of-market MyNetworkTV affiliate. I I

• Cincinnati, Ohio CBS affiliate WKRC-TV is launching a multicast affiliated with
the CWo But, because local cable operators have refused to carry WKRC's free
CW multicast in the same tier as its CBS programming, cable subscribers in
WKRC's service area will have to pay for premium service in order to receive
it. 12

• KVBC-TV, Las Vegas, Nevada, which airs a multicast providing local weather
and news programming, faced resistance from Cox Communications when
attempting to obtain carriage. Although Cox ultimately relented after negotiations
with the broadcaster, Cox's initial response was to decline carriage, citing
capacity constraints.

• KTVL, Medford, Oregon was able to obtain carriage of the CW-affiliated
multicast it will launch this fall from the largest cable operator serving its market
only by agreeing to three conditions: (1) carriage will be discontinued ifKTVL's
multicast competes with other channels carried by the cable operator; (2) the
multicast will be carried only in the operator's digital tier, not in its basic tier
along with other local broadcast stations; and (3) KTVL may not seek payment
for carriage of its HDTV programming.

• WWMT, Kalamazoo, Michigan is planning to launch this fall a CW-affiliated
multicast. Although two cable operators have agreed in principle to carry
WWMT's multicast, other operators serving its market have refused to consider
carriage, citing capacity constraints.

NBC Affiliates Submission at Exh. B, ~ 7 (Declaration of David J. Barrett).

II Comments ofDave Trabert, General Manager, WYTV, CS Docket No. 98-120 (filed Jun.
5,2006).

12 Rick Bird, Ch. 12 Signa/to Carry CW Network, Cincinnati Post C9 (Apr. 22, 2006).
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• Also, when multicasts are carried, they are often placed in a high-numbered
digital programming tier, not in the basic tier that is familiar to most viewers,
thereby impeding viewer awareness of the multicasts service.

• Even when multicast carriage is obtained, cable systems commonly reserve the
right to strip the service at a later date. That threat can be a critical deterrent to a
broadcaster undertaking the often heavy investment of launching a new service.
Comcast, for example, seeks provisions in carriage agreements that permit it to
strip a broadcaster's multicast service from its digital signal if, at any point, the
Comcast cable system develops a competitive channel. Other cable operators
demand in carriage agreements similarly onerous provisions that regulate the
content of multicasts. 13 .

This evidence of cable's pattern of blocking access to broadcast offerings, while

anecdotal, is even stronger than the evidence that motivated Congress to adopt the analog

carriage and non-degradation rules in 1992. It is evidence that the Commission has not yet

factored into, and clearly should, its structuring of digital rules in the public interest. The above-

cited Decisionmark evidence of cable stripping practices, though based on station reporting is not

anecdotal and is a compelling reminder of the need to protect the public against cable's

bottleneck power.

* * *

13

14

A number of factors underlie cable's threat to obstruct subscribers' access to

broadcasters' free multicast offerings. In enacting the carriage requirements of the 1992 Cable

Act, Congress made findings about cable's bottleneck power over video services' access to a

majority of American homes. Since then, cable's power has increased by virtue of its increased

penetration. That power has also increased because of cable's rapid and intensive clustering. 14

Letter from Colleen B. Brown, Fisher Communications, Inc., to Kevin J. Martin,
Chairman, FCC, CS Docket No. 98-120 (Jun. 5, 2006).

When a market has six cable systems serving it, the cable systems do not compete
directly with each other. But a broadcaster that negotiates successfully for carriage on three
systems can build a foundation of existing viewers and thereby provide market incentives for
(continued ... )
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The cable industry's continuing consolidation has also heightened its life-or-death leverage over

other program services, including broadcasters' multicast services. IS

In the Cable Act, Congress also made findings about cable's incentives to thwart

viewer access to broadcast signals, this incentive being based on cable's desire to favor its own

vertically integrated programming and its desire to disadvantage free, over-the-air television as a

competitor for viewers. Just as cable's power has broadened and deepened since 1992, so also

has its incentive to discriminate. Vertical integration has increased l6 and cable's competition

with broadcasters for local advertising revenues has increased many-fold. 17

The fact that cable operators profit from investments in programming providers

and sales oflocal advertisements on cable channels provides ample incentive for them to avoid

carriage of independent programming, even if their subscribers clamor for it. One high profile

other systems in the same market to carry those services. But where cable operator controls 90%
ofa market, as is the case in many markets today, that one system's refusal to carry a multicast
channel is equivalent to a commercial death knell.

15 The increase in clustering and consolidation by cable operators has been a cause for much
concern on the part of the Commission and the public. See, e.g., Annual Assessment ofthe Status
ofCompetition in the Market for the Delivery of Video Programming, Twelfth Annual Report,
MB Docket No. 05-255, FCC 06-11, at 1l1l154-55 (reI. Mar. 3,2006). See also Response of the
Nat'l Ass'n of Broadcasters to Comments and Petitions to Deny, Applies. ofAdelphia Comms
Corp., Comcast Corp. and Time Warner Inc., MB Docket No. 05-192 (filed Aug. 5,2005).

16 In its most recent report to Congress on the status of competition in video programming
delivery market, the Commission reported that five of the top seven cable operators hold
ownership interests in national programming networks, and that cable operators collectively hold
interests in a striking 21. 8 percent of all satellite-delivered national programming networks.
Annual Assessment ofthe Status ofConlpetition in the Marketfor the Delivery a/Video
Programming, Twelfth Annual Report, MB Docket No. 05-255, FCC 06-11, at ~~ 157, 159
(2006).

17 See Comments of Bear, Steams, MM Docket Nos. 01-235 and 96-197 at 7-11, 13-22
(filed Dec. 3,2001). The Commission has similarly noted that broadcasters face continuing
pressure on broadcast advertising revenues, and that cable operators are major competitors for
local advertising revenues. J. Levy et at., OPP Working Paper #37, Broadcast Television:
Survivor in a Sea of Competition, at ii, 134-35 (Sept. 2002) (cited in Reply Comments of the
Nat'l Ass'n of Broadcasters, MB Docket No. 02-277, at 19 n.30 (filed Feb. 3, 2003».
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example is Comcast's refusal to carryon its metropolitan Washington systems the Mid-Atlantic

Sports Network, which airs Washington Nationals baseball games. Despite pressure from its

subscribers, Congress and the government of the District of Columbia, Comcast has steadfastly

refused to carry this content. I8

In short, since the Commission's Multicasting Order 16 months ago, cable has

become increasingly clustered and vertically integrated. Thus, the need to protect the public

from cable's threat of multicast stripping is clearer, more powerful and, as shown above, better

documented.

II. LOCAL BROADCASTERS CONTINUE TO LAUNCH AND STRENGTHEN
NEW MULTICAST SERVICES THAT ADVANCE THE PUBLIC INTEREST.

According to Decisionmark statistics provided separately to the Commission by

NAB, 434 commercial broadcasters have brought to American viewers 624 multicast services in

163 of the 210 television markets across the country. 19 Nearly 78% of the country's television

markets are served by multicasts, with many more about to be launched. 2o

Here are some examples of those services.

• WLAJ, Lansing, Michigan, will launch this September a second stream of
programming, which will feature local news, sports, and weather, as well as Big
Ten college basketball and football coverage. WLAJ, whose community includes
a large state university, will offer on its multicast a local sports talk show, as well
as a local women's program and other local offerings. The WLAJ multicast will
also bring national programming from the CW network to the station's
community to which it would not otherwise have access.

News & Notes, "Williams Signs Bill Requiring Comcast to Show Nats Games,"
Washington Post E2 (May 24, 2006), available at http://www.washingtonpost.com/wp
dyn/content/article/2006/05/23/AR200605230 I518.htm!.

19 Broadcasters do not provide multicast services at the expense of high-definition
television programming. Many stations broadcast both multicast and HDTV content.

20 See Exhibit A.
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• WREG-TV, Memphis, Tennessee, presently carries a 24-hour local news and
weather channel. While the station's most recent local news broadcast is shown
on the multicast service, an "L-bar" displays up-to-the-minute local weather
information for the station's viewing area. Whenever there is severe weather in
its market, the WREG-TV multicast provides coverage of the weather situation
for as long as the station's viewing area is affected.

• Last year, numerous NBC affiliates, the NBC owned-and-operated stations, and
the NBC network, launched NBC WeatherPlus, which consists primarily of local
weather forecasts and coverage by local station meteorologists. National weather
inserts are included, but the emphasis is on local weather information plus local
traffic, other community information, and Amber Alerts. NBC WeatherPlus
served a key role, for example, in providing emergency coverage of Hurricane
Katrina, at a time when cable systems were not functioning. 21 But a month before
Katrina hit, the New Orleans Times-Picayune reported that New Orleans cable
operators Cox Communications and Charter Communications had no plans to add
the NBC WeatherPlus service offered by local affiliate WDSU to their line-ups.22

• Weather is critical in south Florida, especially in light of direct hits from three
hurricanes over the past two seasons. WPEC, West Palm Beach, operates a local
weather channel that provides 24/7 access to its local Doppler radar, seven-day
forecasts and live weather cameras. If WPEC is able to obtain cable carriage of
its multicast weather stream, it plans to dramatically expand this programming to
include 24/7 local news and weather updates, plus expanded coverage of breaking
local news and local programming such as political debates and other issues of
local importance.

• ION Media Networks, licensee of 60 television stations, has announced plans to
launch a children's multicast service featuring bilingual content, tentatively called
the "Smart Place for Kids.,,23 In addition, it announced last week that it would
inaugurate the country's first 24-hour broadcast network devoted to consumer
healthcare and healthy living. The network, tentatively called "I-Health," will
include talk shows, reality programs, and educational and motivational series

Weather Plus All Over NBC Map, Reuters (Aug. 31,2005), available at
http://entertainment.tv.yahoo.com/entnews/va/20050831/1125481801 OO.html.

22 Dave Walker, "Local weather, all the time: WDSU launches a 24-hour weather channel,
but only a handful of digital TV viewers can see it," The Times-Picayune Col (Aug. 8, 2005)
(attached hereto at Exhibit B).

23 ION Media Networks, "ION Media Networks, Scholastic, NBC Universal, COTUS
Entertainment, and Classic Media/Big Idea Unite to Launch Groundbreaking Multi-platform
Network for Children," Press Release (May 8, 2006), available at
http://www.ionmedia.tv/press/press.cfm?id=4.
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dedicated to helping viewers lead healthier lives. I-Health is slated to air on the
multicasts ofION television stations nationwide.24

• KTVB, Boise, Idaho, has launched a 24-hour all-local news channel that is
dedicated to coverage oflocal news, weather, and sports. KTVB's multicast
specializes in what the station calls "hyper-local" news; that is, coverage of news
events that are of importance to the local community but would not generally be
aired on a station's regular news broadcast, such as mayoral addresses, local
sports, and local elections, including debates between candidates for Congress and
state Superintendent ofEducation. KTVB has also developed a program called
"It's Your Time," which provides a forum for government officials and political
candidates to address the community.

• WFAA-TV, Dallas-Fort Worth, KENS-TV, San Antonio, and KVUE (TV),
Austin, have used their multicast capabilities to cover news events of importance
to Texas viewers that require more extended coverage than would be possible in a
traditional newscast. For example, KENS-TV provided extended coverage of the
Republican and Democratic National Conventions, Hurricanes Katrina and Rita,
and the FCC's hearing on localism held in San Antonio. KVUE (TV) has also
used its multicast to cover Hurricanes Katrina and Rita, as well as local breaking
news such as a press conference by the Texas governor concerning border control
issues. WFAA-TV has used its multicast to provide extended local news
coverage, such as marches concerning immigration issues that occurred recently
in the Dallas-Forth Worth area. The stations plan to expand their coverage of
local events, to include local trials, municipal government proceedings, high
school and college sports, and other local programming. In addition, they plan to
develop programs covering the journalistic process in order to provide greater
transparency to viewers of their regular news programs.

• WISH-TV, the CBS affiliate in Indianapolis, Indiana, multicast the NCAA
basketball tournament games. This programming was particularly relevant to
viewers in Indianapolis, a market with heavy interest in college basketball, and in
which six of the state's men's college teams qualified for the first round of the
tournament. To increase the availability of this programming to viewers, WISH
TV established three public venues at which members of the public could watch
the multicasts.25

ION Media Networks, "ION Media Networks to Launch New Digital Health Network;
Consumer Health Programming Serving Vital Community Needs to Launch on Largest TV
Station Group," Press Release (May 31,2006), available at
http://home.businesswire.com/portal/sitelgoogle/index.jsp?ndmViewId=news_view&newsId=20
060531005790&newsLang=en.

25 "THOMSON and WISH-TV Collaborate To Demonstrate Remarkable Flexibility of
America's Digital Television System," Press Release (Mar. 16,2000), available at
(continued ... )
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• Stations across the country affiliated with one of the "big four" networks are
using their multicast streams to affiliate secondarily with a smaller network such
as the CW or MyNetworkTV. These secondary affiliations occur in markets that
are not large enough to support an independent smaller network affiliate,
pennitting these communities to receive access to additional quality network
programming.

• During and after Hurricane Katrina, Belo Corp.'s WWL-TV, New Orleans,
Louisiana, remained on the air. In order to provide information about recovery
efforts to residents ofNew Orleans who had evacuated, Belo stations across the
country - including stations in Chicago; Boston and Springfield/Holyoke,
Massachusetts; Syracuse and Albany, New York; HartfordlNew Haven,
Connecticut; Birmingham, Alabama; and Panama City, Florida - simulcast
WWL-TV's hurricane coverage on their multicast streams.26

• KSWO-TV, Lawton, Oklahoma, operates two multicast streams. Its first carries
Telemundo Spanish language programming to Spanish-speaking viewers, as well
as Spanish language broadcasts of Dallas Cowboys pre-season games and special
programs concerning the Cowboys. The station's second stream provides local
weather, news, and special programming, including a program called "Working
for You," which provides information about efforts to promote economic
development in the station's community. This local stream also carries local high
school and college sportS.27

• WRAL-TV, Raleigh, North Carolina, carried on a multicast live coverage of a
celebrated murder trial taking place in the station's community. The story was
one of broad local interest, but not one for which the station would have
preempted network shows on its analog channel.28

• WNBC, New York, New York, will launch this September a multicast called
"WNBC4.4," which will offer "a hyper-local mix ofrepurposed and original arts
and entertainment programming, as well as content provided by local New York
organizations and viewers." To provide this content, the station is partnering with
such leaders in the New York City arts and entertainment community as the
Tribeca Film Festival, Lincoln Center, MOMA, the New York Public Library,

http://www.prnewswire.com/cgi-binistories.pl?ACCT=l 04&STORY=/www/story/03-16
2000/0001 167303&EDATE=.

WWL-TV continues broadcasts to serve struggling communities, overcomes major
challenges following Hurricane Katrina, Press Release (Sep. 3,2005), available at
http://www.belo.com/pressRelease.x2?reIease=20050903-772.htm!.

27 Comments ofKSWO Television Inc., CS Docket No. 98-120 (filed Jun. 5,2006).

28 Neil Hickey, "TV on Steroids," Columbia Journalism Review (Mar./Apr. 2004) (attached
hereto at Exhibit C).
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and the Bronx Zoo. It will also offer viewer-contributed content, which the
station calls "blogging for TV.,,29

Additional examples of broadcasters' innovative use of multicasting were

included in declarations attached to the special factual submissions of the CBS and NBC affiliate

associations filed with the Commission in January 2004.30

III. MULTICAST CARRIAGE STRENGTHENS THE VIABILITY OF THE
PUBLIC'S FREE, UNIVERSAL AND LOCAL TELEVISION SERVICE.

The Commission, Congress and the Supreme Court have all found that the health

of the public's over-the-air television service is an important governmental interest that justifies

the Commission's various cable carriage rules, including the fundamental protection against

cable degradation of that service. The recent debates over network neutrality have reinforced the

importance of maintaining broadband video delivery alternatives that are independent of cable

and telcos. No such delivery service, other than broadcast television, is already 100% built out

and free to the consumer.

As every other form of communications embraced digital technologies, as the old

single-channel video model was overtaken by the proliferation and expansion of multichannel

pay services, as broadcast network compensation to local affiliates was eliminated or turned into

"negative comp," as the expense of the digital transition taxed local broadcast station finances,

and as cable systems, with hundreds of channels on which to sell advertising, gobbled up a far

Katy Bachman, "WNBC Adds Second Multicast Channel," MediaWeek (Apr. 10,2006),
available at http://www.mediaweek.com/mw/news/tvstations/article_display.jsp?
vnu content id=1002314195.- -

See Special Factual Submission by the CBS Television Network Affiliates Ass'n in
Support of Multicast Carriage Requirement, CS Docket Nos. 98-120, 00-96 & 00-2 (Jan. 13,
2004) ("CBS Affiliates Submission"); Special Factual Submission in Support of Multicast
Carriage by the NBC Television Affiliates Ass'n, CS Docket Nos. 98-120, 00-96 & 00-2 (Jan. 8,
2004) ("NBC Affiliates Submission").
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larger share of local advertising revenues, the health of local broadcasting has suffered. For

example, a 2002 study by NAB found that the pre-tax profit of the fourth-rated station affiliated

. with a big-four network in markets 51-175 averaged $2,428,903 in 1997. However, in 2001 the

same fourth-ranked station in those markets averaged a pre-tax loss of $2,820,270.31 BIA

Financial Network has estimated that the total revenues generated by local television stations

nationwide decreased by 7.9% in 2005.32 As a consequence, often to achieve survival, small-

market broadcasters have had to cut or even eliminate local news and other local programming

services. 33 In short, localism is in jeopardy.

Multicasting allows broadcasters to offer consumers new value, attract new

audiences and new advertisers, and thereby strengthen the financial base on which the nation's

free television system relies. Multicasting services that focus on local news, local sports and

local civic events may entail few additional expenses while rendering greater service to the

community and adding to stations' financial staying power. And while cable advocates opposed

broadcasters' petitions for reconsideration in this proceeding, they did not dispute that cable

carriage was essential to the viability of these services or that multicast services can substantially

contribute to broadcasting's future health. 34

31

Mark R. Fratrik, A Review ofthe Economic Benefits ofMulticast Must Carry, at 5 n.ll
(Jun. 5,2006) (attached to Letter from Jerianne Timmerman, National Ass'n ofBroadcasters, to
Marlene H. Dortch, Secretary, FCC, CS Docket No. 98-120 (filed Jun. 6, 2006)).

33 NBC Affiliates Submission at 16, Exh. A" 6-8, Exh. C " 10-11.

34 See, e.g., Opposition of Comcast Corp. to Petitions for Recon., MB Docket No. 98-120
(filed May 20,2005); Opposition of Cablevision Systems Corp. to Petitions for Recon, CS
(continued... )

NAB, The Declining Financial Position ofTelevision Stations in Medium and Small
Markets at 5-9 (Dec. 2002) (submitted as Appendix C in Comments ofNAB, MB Docket No.
02-277 (Jan. 2, 2003)) (cited in Petition at 7-8). See also NBC Affiliates Submission, at 16; NBC
Affiliates Submission, Decl. of Craig Dubow, President, Gannett Broadcasting Co., at' 11
(Jan. 7, 2004).
32
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IV. OTHER RECENT DEVELOPMENTS CONFIRM THE NEED FOR ANTI
STRIPPING PROTECTION.

In addition to a mounting of cable stripping since the Commission's Multicasting

Order in February 2005, various additional developments have occurred that further strengthen

the case for prohibiting cable blockage of the public's access to broadcasters' free multicast

services.

First, since the Commission's multicast decision 16 months ago, Congress has

now set a February 19,2009, deadline for the digital transition, the so-called "hard cut-off date"

- a decision that broadcasters supported if combined with resolution of various other issues,

including anti-stripping. Concerned that the hard cut-off date could disenfranchise millions of

American homes without access to digital reception capability, either over-the-air or via

converter boxes, Congress also established a converter-box subsidy program of almost $1 billion

dollars to be administered by the Commerce Department.35 The wide availability of attractive

multicast services will encourage viewers to buy digital sets prior to the cut-off date, thereby

reducing the need for recourse to these subsidy funds. It follows, therefore, that cable carriage of

multicast services will facilitate the operation of this marketplace incentive and reduce the

burden of the transition on the U.S. Treasury.

Docket No. 98-120, at 8 (May 26, 2005) (acknowledging that competition from MVPDs has
caused significant financial hardship to broadcasters). See also NBC Affiliates Submission; CBS
Affiliates Submission.

35 Digital Television Transition and Public Safety Act of 2005 § 3005, Pub. L. 109-171, 120
Stat. 23 (2006).
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Second, earlier this spring the Commission asked for comment on whether the so-

called "70/70 test" has been met.36 This test, contained in Section 612(g) of the Communications

Act, provides that when cable systems with 36 or more channels pass 70 percent of American

households and 70 percent of those households subscribe to cable services, then the FCC "may

promulgate any additional rules necessary to provide diversity of information sources.,,3?

Whether or not the Commission finds that the "70/70" threshold has been met,

this statutory requirement reflects Congress's deep concern about program diversity. Cable

systems typically control hundreds of program channels. Now broadcast television, through the

bounty of the digital technology that that industry spent years and vast sums to develop, has the.

opportunity to offer the public three or four new multicast services per station, instead ofjust a

single channel of programming, and thereby to add diversity to the public's viewing options.

Yet cable resists this development, balks at carriage, and insists on maintaining its unchecked

power to obstruct subscriber access to this programming, which equates to the power to abort

these additional sources of diversity. 38

36

37

See 47 U.S.c. § 532(g).

ld.
38 Children's program advocates and African-American members of the medical profession
have urged that these sources of additional diversity be protected against cable stripping. See Ex
Parte Submission of the National Medical Ass'n, CS Docket No. 98-120 (filed Mar. 25, 2004);
Ex Parte Submission of the Black Educ. Network, CS Docket No. 98-120 (filed Jan. 28, 2004).
For similar reasons, the Minority Media Telecommunications Council has supported
multicasting. Minority Media Telecommunications Council, Petition for Partial Further Recon.,
CS Docket No. 98-120 (filed Apr. 21,2005). So also have the American Com Growers
Association, American Federation of Labor - Congress of Industrial Organizations (AFL-CIO),
American Federation of Television and Radio Artists (AFTRA), Black Education Network,
Communications Workers of AmericalNationaI Association of Broadcast Employees and
Technicians (CWAlNABET), DIC Entertainment Corp., Hispanic Teclmology and
Telecommunications Partnership, International Association of Theatrical Stage Employees
(IATSE), International Brotherhood of Electrical Workers, International Brotherhood of
Electrical Workers, Langston University, Minority Media & Telecommunications Council,
(continued ... )
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Third, Cable's arguments about the burden of multicast carriage was never a real

issue because carriage of the full digital signal, including all of its multicast components,

requires only 3 MHz of capacity, as compared to the 6 MHz required for analog signal carriage.39

This means that no existing cable programming service will have to be withdrawnfrom the

public in order to accommodate multicast carriage. Moreover, cable system has increased

dramatically since 1992 and have continued to do so since Multicasting Order. As a result of all

these factors, the proportion of a cable system's capacity required for full digital carriage,

including all free multicast services, is a mere fraction of the burden that Congress found

acceptable in the 1992 Cable Act and that the Supreme Court upheld in Turner Broadcasting

System v. FCC.40

* * *

In the Turner II case, the Supreme Court recognized that Congress's analog

carriage rules served two important governmental goals: (1) preserving the benefits of free, local

broadcasting for viewers - not only over-the-air but cable and satellite subscribers as well, and

(2) promoting the widespread dissemination of information from a multiplicity of sources.41 A

Commission decision in the new digital environment to apply the Congressionally mandated

National Association of Farmer Elected Committees, National Farmers Union, National Grange,
National Medical Association, National Puerto Rico Coalition, Inc., Rural Coalition, Rural
Television Alliance, Soybean Producers of America, United States - Mexico Chamber of
Commerce, and Women in Farm Economics.
39 See Letter from the Broadcast Companies Represented on the Boards of the NBC
Television Affiliates and the CBS Television Network Affiliates Ass'n to Marlene H. Dortch,
Secretary, FCC, CS Docket No. 98-120 & MB Docket No. 03-15 (filed Nov. 4, 2004).

40 520 U.S. 180 (1997) ("Turner II").

41 ld. at 189-90.
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anti-degradation principle to the threat of cable's stripping multicast services would plainly

"advance [these] important governmental interests.',42

Respectfully submitted,

nathan D. Blake
ennifer A. Johnson

Robert M. Sherman
COVINGTON & BURLING

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2401

Counsel for the CBS Television Network
Affiliates Association andfor the NBC Affiliates

June 8,2006

42 Jd. at 189 (citing United States v. O'Brien, 391 U.S. 367, 377 (1968)).
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EXHIBIT A

DECISIONMARK STATISTICS ON BROADCAST
MULTICAST SERVICES AND DEGREE OF CABLE STRIPPING

• 696 television stations, in 177 of the country's 210 television

markets, are currently multicasting.

• Of these stations, 434 are commercial television stations,

which serve 163 markets.

• The nation is currently served by 1,224 multicast services,

only 192 of which - or 16% of the total- are carried on at

least one in-market cable system. 1

• 624 of these multicast services are broadcast by commercial

stations.

• Only S6 multicast services provided by commercial stations,

or 9% of the total presently on the air, are being carried by at

least one in-market cable system.

Source: National Association of Broadcasters study conducted by Decisionmark Corp.
June 5, 2006

1 Cable carriage statistics are based on information reported by stations to De~isionmark.

DC: 2178016-1
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TV ON STEROIDS
So Long to Analog Broadcasting and Hello to Digital,

Which May Spell Good News for Viewers - and Plenty of It

BY NEIL mCKEY

Since the dawn of television,
almost six decades ago, every TV sta
tion in America has had the capacity
to beam out just one program at a time
- Gunsmoke or The Huntley-Brinkley
Report or Survivor or 60 Minutes. That
was then; welcome to now: the Digital
Era of broadcasting. The so-called ana
log, one-channel version of television
will soon be as archaic as a 1950 Stude
baker. Since the passage in 1996 of a
new Teleconununications Act, all of the
country's television stations are allowed
to reach their viewers on as many as six
channels - simultaneously! Benefits for
the public have been slow in coming, but
suddenly "multicasting" - that's the hot
new word - is on the lips of everybody
in TV land.

Take WRAL in Raleigh, North
Carolina, for example, a pioneer in the
new age of broadcasting. Last year, on
one of its new digital outlets, a service
called NewsChannel, the station aired
live, full coverage of the murder trial of
a well-known local figure accused, and
eventually convicted, ofkilling his wife.
It was a story of broad local interest, but
one for which the station would not have
preempted popular CBS shows on its
lone analog channel.

Other examples:
• In Fresno, California, station KFSN has
been multicasting for a year and a half,

CJR MarchiApril2004

using one of its channels for news, pub
lic-affairs shows, and political debates.
During the California recall election, it
employed the channel for continuous,
real-time election results. ABC, which
owns KFSN, plans to create similar
channels in the nine other cities where it
owns stations.
• When CBS canceled coverage of im
portant NCAA basketball games in April
2003 to report the Iraq war, WKMG in
Orlando, Florida, shifted the games to
one of ils multicast channels for fans
who needed their basketball "fix."
• At its stations in Indianapolis and Fort
Wayne, Indiana, LIN Television Corp.
(it owns twenty-six other TV outlets) is
airing a local, twenty-four-hour weather
channel. For the last four years, dur
ing the NCAA's March Madness tour
nament, those stations have aired four
games simultaneously on their multicast
channels.
• The New York Times, which owns eight
TV stations, has told the Federal Com
munications Commission that it wants
to forge "super local" news channels to
beam zoned coverage at small, discrete
geographic areas within its stations' sig
nal areas; and to sell advertising to small
businesses that currently can't afford
conunercials on the main channels.
• PBS, with its 349 affiliates, is a major
player in digital multicasting, sending
informational and educational programs
24/7 on multiple channels simultane-

ously. One of its station groups, South
Carolina Educational Television Net
work, offers gavel-to-gavel reporting on
the South Carolina General Assembly.
A cluster of public stations in Idaho,
Nevada, Utah, and Wyoming operate a
mini-network delivering news of inter
est to westerners. In January the Knight
Foundation gave PBS $200,000 to help
set up a new digital channel for news and
public affairs. Hodding Carter III, presi
dent of the foundation, said he expected
that PBS would produce "sustained elec
tronic journalism serving the public in
terest" at a time when "sleaze repeatedly
trumps substance" in much of broadcast
news.

A new and potentially promis
ing day has dawned. This tectonic shift
will profoundly transform the TV news
service we've known, and sometimes
loved, since the 1940s. Besides lo
cal twenty-four-hour all-news and all
weather channels, stations will be able to
devise local versions of C-SPAN cover
ing state legislatures and city councils,
public hearings, conununity board meet
ings, court trials, school board sessions,
school lunch menus, school closings,
public event schedules, updates on terror
alert levels, and disaster warnings, along
with documentaries on issues of local
concern, free airtime for office-seekers,
children's news and educational shows,
and almost anything else station own
ers can dream up - with simultaneous



translation into other languages for the
benefit of local non-English-speaking
minorities. Then there's the datacasting
of text: stock market quotes, sports sta
tistics, classified advertising, radio and
TV program schedules, and even elec
tronic newspapers. Not all multicasting
will be public-spirited: stations also will
be squeezing as much profit as possible
from those new channels by selling ad
vertising on some of them, and by airing
infomercials, home shopping, pay-per
view movies, and local versions of REO
that viewers will have to pay for.

But local news and public af
fairs could be big winners. "The inherent
characteristics of the digital broadcast
ing system will change broadcast news
forever," the Radio and Television News
Directors Foundation decided in a 1998
study.

Raleigh's WRAL was the first
station in the U.S. to go fully digital.
John Greene, its vice president for spe
cial projects, says that multicasting gives
his station "greater versatility and flex
ibility, and an opportunity to do much
more localism." WRAL's twenty-four
hour NewsChannel went on the air Au
gust I, 200 I, and since then has aired nu
merous election specials; live coverage
of controversial hearings on the FCC's
media ownership rules; live broadcasts
during the Iraq war of United Nations
Security Council meetings and related
White House and Pentagon news confer
ences; hearings ofthe North Carolina su
preme court; opening ceremonies of the
North Carolina state fair; and scores of
other stories ofparticular interest to local
viewers.

John Tupper, past chairman of
the Fox board of affiliates and owner of
KNDX in Bismarck, North Dakota, says
that "the sky's the limit" in thinking up
ways to better serve local audiences with
digital technology. John Lawson, presi
dent of the Association of Public Televi
sion Stations, calls multicasting "public
television's second chance." Public sta
tions typically haven't attracted large au
diences on a regular basis, he points out,
"but digital allows us to fulfill the prom
ise that the founders of public television
had back in the 1950s, namely to provide
a wide range of services to people who
may be underserved."

Despite such optimism, it's still
5 a.m. in the Digital Era. Among most
broadcasters, promise exceeds perfor
mance so far. About 1,200 of the coun
try's 1,600 television stations have made
the expensive transition to the digital
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mode. Roughly 215 stations currently
are multicasting, according to Decision
mark Corporation, an Iowa-based media
technology company. More than 130 are
offering news on those collateral chan
nels. High-definition (HDTV) television
sets - those equipped to receive the new
channels - so far have reached only
about five million ofthe nation's 106 mil-

lion households, but sales are zooming.
The public will buy almost six million
digital sets in 2004, says the Consumer
Electronics Association, 8.3 million in
2005, 11.9 million in 2006, and 16.2 mil
lion in 2007. Many consumers who still
own good old-fashioned, soon-to-be-ob
solete, analog sets (which a few manu
facturers already have stopped making)
have bought cheap (under $100) convert
er boxes that let them view the multicast
channels.

Meanwhile, all the bright prom
ise ofmulticasting's future could come to
a crashing halt, depending on who wins
a battIe of the behemoths between broad
casters and cablecasters. Those two pow
erful industries are throwing elbows at
each other over how all these new chan
nels will reach the public. Broadcasters
want the FCC to force cable operators to
carry all the new multicast channels, in
stead of just the one-per-station they've
been retransmitting for decades. That de
bate bears the unwieldy moniker "mul
ticast must-earry" and both camps are
calling it a matter of life and death for
their filture good health. (Despite its im
portance, hardly a soul among the public
is aware of the controversy; mainstream
media have typically ignored it as being
too arcane for normal human beings.)

The antagonists: in this comer,
the National Association of Broadcast
ers, often called Washington's most pow
erful lobby. It wants the FCC to decree
that local cable companies be obliged to
carry most of the broadcasters' multicast
channels (not the infomercials or pay
per-view streams) because otherwise
viewers will have to revert to old-style
antennas and the promise ofmulticasting
will never be realized.

"We think, as an industry, that
there will be an absolute explosion in all
types ofprograouning, including public
interest programming, if digital must
carry is adopted by the FCC," Dennis
Wharton, an NAB vice president told cjr.
"The possibilities are huge. I don't think
there's any question that many broad
casters will be willing to use their mul
ticast spectrum for political debates, city
council meetings, mayoral elections." As
for the pending FCC ruling: "If the FCC
is truly interested in the public interest,
broadcasters will win this one on the
merits."

And in the other comer: the Na
tional Cable Television Association, an
other powerhouse Washington lobby. It
believes that the government shouldn't
go around telling a major media industry
what it can and cannot put on its wires



into the 70 percent of U.S. homes that
pay for cable service. That offends their
First Amendment rights, say the cablers.
"We favor making these decisions based
on marketplace forces, and letting the
negotiations happen at a business-to
business level," says Brian Dietz, a cable
association spokesman. (Cable already
carries more than 300 multicast channels
nationwide, the result of friendly deals
between stations and local cable compa
nies. WRAL in Raleigh is an example.)
An FCC mandate would give broadcast
ers "a free ride on cable," Dietz says,
and they might use the new channels for
a lot of programs that cable subscribers
don't want to see. There are now more
than 300 cable networks, he points out.
Adding scores of others in every market
would only confuse and irritate cable
viewers, and might prevent the birth of
worthy new cablenets in the future.

All this, as usual, is less about
principle than about money; it's an aspect
of the love-hate synergy that has marked
the two industries' relationship for more
than thirty years. TV station owners see
a potential pot ofgold in advertising (and
other) revenue from the digital channels,
but know they'll never attain it without
cable's cooperation - either voluntary
or forced. Cable folk perceive the birth
of a monster competitor that's dangling
all the right carrots now, but which may
also fabricate free, over-the-air, adver
tiser-supported streams of movies and
ancient sitcoms and old game shows to
compete with cable's movies and ancient
sitcoms and old game shows.

And so the game is afoot, with
the FCC expected to rule in the next few
months. The volume of public-service
multicasting now available to view
ers is a mere drop in the digital bucket
compared to what the broadcasters have
sworn they'll create - not hundreds of
multicast channels, but many thousands
nationwide - if only the FCC will vote
their way. In filings to the commission
in January, networks and their affiliates
pounded home their case. "These op
portunities for additional services cannot
succeed," says the NBC affiliates' bulky
brief, unless cable passes them along to
their subscribers. Without that, broad
casters will "withhold or withdraw" the
necessary investment because cable op
erators "occupy a bottleneck position"
and can "snuffout" the bright promise of
multicasting.

Until late last year, the smart
money was betting that the broadcast
people would emerge victorious. And
that's still the safest bet. But a third pu-
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gilist has now entered the ring: a coali
tion of consumer activists - many of
the same people who fought the FCC to
a standstill last year on the rowdy me
dia ownership dust-up (see "Tripping up
Big Media," CJR, NovemberlDecember
2003). Their plea: Don't give broadcast
ers automatic access to cable - worth
billions of dollars to them - without
a payback to the public, a quid pro quo
that they'll deliver "verifiable and quan
tifiable" amounts of public-interest pro
gramming in return.

The activists fear that broadcast
ers will promise anything to gain access
to those crucial cable homes, and hav
ing got it, will conveniently forget about
their pledges. "They promise a lot but
they have a terrible record of keeping

promises," says Jeffrey Chester, execu
tive director of the Center for Digital De
mocracy. "But on this issue they'll have
to blink and swallow some castor oil to
get what they want." He's against hand
ing the broadcasters the key to a "digi
tal Fort Knox" free of charge. So is J.H.
Snider, a senior research fellow at the
New America Foundation Spectrum Pol
icy Program, who favors either new and
verifiable public-interest obligations, or
a 5 percent spectrum fee on broadcast
ers' gross revenue, with the money go
ing to the funding of public-interest pro
grams and to help low-income people
buy converter boxes. Meredith McGe
hee, president of the Alliance for Better
Campaigns, says she sees this debate as
a chance "to engage the question: Are we
going to have meaningful public-interest
obligations or not. That's the heart of it
- citizens being able to get from televi
sion the information they need to be in
formed and engaged voters."

A similar view comes from the
Consumer Federation ofAmerica, whose
report on the squabble says that the shift
to digital broadcasting, which is man
dated by the government, "represents a
major change in the commercial nature
of the industry that requires aggressive
policy to promote the public interest";
and that obligations should be imposed
on the people who stand to benefit the
most, namely broadcasters.

Unsurprisingly, broadcast peo
ple hate the notion of the government's
telling them what to put on their multi
cast channels. Would they accept any
mandated obligations at all in return for
multicast must-carry? "That's a good
question and one we're struggling with
right now," said a senior broadcast of
ficial who requested anonymity. "There
are serious First Amendment implica
tions if the FCC specifically writes into
the rules types and percentages of pro
gramming that we have to create." He
noted that, ironically, local cable com
panies also will wrap themselves in the
First Amendment if the commission tries
to force them to carry the new channels
on their wires.

Meanwhile, on stations like Ra
leigh's WRAL, the public is getting the
merest taste ofwhat the Digital Era holds
for them. The U.S. government, as usual,
can either be part of the problem or part
ofthe solution in getting the best deal for
the people.

Neil Hickey is CJR's editor at large.


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	


