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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

ILLINOIS BELL TELEPHONE
COMPANY d/b/a AT&T Illinois,

Plaintiff,

vs.

CITY OF WHEATON, ILLINOIS

Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. 06 C 2008

Honorable Wayne R. Andersen

AMENDED COMPLAINT FOR DECLARATORY AND OTHER RELIEF

Illinois Bell Telephone Company d/b/a AT&T Illinois ("AT&T Illinois") brings this

action for declaratory, injunctive, and other relief and alleges as follows:

INTRODUCTION

1. The City of Wheaton ("City") recently enacted an ordinance designed to obstruct

AT&T Illinois's use ofpublic and private rights-of-way within the City by prohibiting the

placement within the City of certain utility cabinets. The City's ordinance deprives AT&T

Illinois of its rights to use the public rights-of-way for its telecommunications network, and is

contrary to law.

2. Project Lightspeed is AT&T Inc. 's ("AT&T") initiative to invest nearly $5 billion

across its 13-state incumbent local telephone service territory, including Illinois, to upgrade its

telecommunications network to a fiber-rich infrastructure capable ofdelivering innovative new

services to consumers and improving the service quality of existing services. By deploying even

more fiber optic facilities and associated equipment and cabinets in its existing network, AT&T

Illinois will increase the amount of available bandwidth to residential customers. This upgraded



network will enable AT&T Illinois to provide both telecommunications services that AT&T

Illinois already provides today, such as voice telephone service, and a bundle of new

communications services, including Voice over Internet Protocol ("VoIP"), even higher-speed

Internet access, and Internet Protocol ("IF") video services (collectively, the "IF-based

commWlications services suite").

3. On April 3, 2006, the City enacted an ordinance designed to stop AT&T Illinois's

network upgrade in its tracks. Ordinance F-1151 (the "Ordinance") (attached as Exhibit A

hereto) places a 180-day moratorium upon the granting of permits for or the construction of a

"groWld mounted utility installation," whether on private or public property, including the

telecommunications cabinets that AT&T Illinois is seeking to deploy in the City.

4. The City's obstruction is contrary to law for several reasons:

(1) The facilities that AT&T Illinois seeks to deploy will be used to provide

telecommunications services. Federal law, in particular 47 U.S.C. § 253, prohibits the

City from denying AT&T Illinois access to the public rights-of-way to deploy facilities

that will be used to provide telecommunications services;

(2) Illinois law grants every telecommunications carrier the right to place its

wires and other facilities in the public ways. AT&T Illinois is a telecommunications

carrier, and thus the City's attempt to block AT&T Illinois from placing its wires and

other facilities in the public ways violates AT&T Illinois's statutory rights and is contrary

to Illinois law;

(3) AT&T Illinois's deployment in the City's rights-of-way of facilities that

will transmit voice, data, and video services, as well as the actual provision of those

services, are activities protected by the First Amendment to the United States
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Constitution. The City's attempt to prohibit AT&T Illinois's First Amendment activities

does not further any important or substantial governmental interest, is far greater than is

essential to further any important or substantial governmental interest even if such an

interest existed, and deprives AT&T Illinois of its rights under the First Amendment;

(4) The City's Ordinance has deprived AT&T Illinois of rights, privileges,

and immunities secured by the due process and equal protection clauses of the United

States and Illinois constitutions, in that the City's decision to block some, but not all,

utility cabinets that exceed a certain size, and without regard to the proposed use or

placement ofthe banned cabinets, was discriminatory, unfair, arbitrary and capricious,

lacking in a rational basis, and without legitimate justification.

JURISDICTION AND VENUE

5. This Court has jurisdiction over this action pursuant to 28 U.S.c. § 1331 because

AT&T Illinois's claims arise under the Constitution and laws of the United States, including the

federal Telecommunications Act of 1996 ("1996 Act"). This Court has supplemental jurisdiction

over AT&T Illinois's state law claims pursuant to 28 U.S.c. § 1367. The Court's authority to

grant declaratory relief and other appropriate reliefis founded upon 28 U.S.C. §§ 2201 and 2202.

6. Venue in this district is proper pursuant to 28 U.S.c. § 1391(b). AT&T Illinois

does business in this district, the City is located in this district, and substantial components of the

property affected by the City's actions are located in this district.

PARTIES

7. AT&T Illinois is a corporation organized under the laws of the State of Illinois,

with its principal place of business in Illinois. AT&T Illinois is a subsidiary of AT&T Inc.

("AT&T"). AT&T Illinois is an "incumbent local exchange carrier" ("incumbent LEe" or
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"ILEC"), as that tenn is defined in Section 251(h) of the federal 1996 Act, in its authorized

service areas in the State of Illinois.

8. The City is a municipal corporation organized and constituted under the

Constitution and laws of the State of IlLinois.

BACKGROUND

A. Description of AT&T Illinois's Network Upgrade

9. For many decades, telephone companies (including AT&T Illinois) used

exclusively copper wires for "loops," or the transmission facilities that connect the homes and

businesses of customers to the buildings (known as "central offices") that house the switches

used to route and connect telephone calls. In the late 1980s, many local telephone companies,

including AT&T Illinois, begin installing fiber optic wires in lieu of copper wires over certain

parts oftheirlocal networks. Beginning in late 1999, AT&T Illinois undertook "ProjectPronto"

to further deploy more fiber optic wires deeper (that is, closer to customers' premises) into its

network.

10. AT&T Illinois undertook Project Pronto so that its network was capable of

supporting Digital Subscriber Line ("DSL"}-based communications services, such as high-speed

Internet access, on a wider basis. DSL technology is distance sensitive, meaning that, as is the

case with all copper-based services, the signal strength and the amount of available bandwidth to

the subscriber decreases the further the signal must travel over a copper loop. Because many of

its copper loops were too long to support the provision of broadband DSL-based

communications services, AT&T Illinois began deploying additional fiber optic cables (which do

not experience the same signal degradation as copper) from its central offices to a point between

the central office and the customer premises. At that point, known as a Remote Tenninal (or
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"RT"), AT&T Illinois placed cabinets (or in some cases underground vaults) to house electronics

used to provide DSL-based communications services and to cross-cormect the fiber optic cables

with existing copper wires extending from the RT to the customer premises. As a result of this

network upgrade, much ofAT&T Illinois's outside plant network now consists ofloops that are

part fiber optic cable and part copper wire.

11. Project Lightspeed picks up where Project Pronto left offby extending the fiber

portion of AT&T Illinois's network even deeper into neighborhoods. For neighborhoods where

AT&T Illinois currently provides service, AT&T Illinois will install additional fiber optic cable,

extending further than existing RTs to a "node" near the edge of a residential neighborhood,

typically 3,000 to 5,000 feet from the customer premises. At the node, AT&T Illinois will place

additional electronics housed in new equipment cabinets (in most cases called "52B cabinets"),

and from the node to customers' premises AT&T Illinois will utilize the existing copper

facilities.

12. By moving these electronics closer to customer homes and by reducing the length

of copper wires used to provide service, AT&T Illinois will be able to provide substantially more

bandwidth to its subscribers, as well as new services that require more bandwidth than AT&T

Illinois's existing network could support. For example, the upgraded network will enable AT&T

Illinois to provide, in addition to telecommunications services that AT&T Illinois has provided to

customers for years, a bundle ofIP-based communications services that includes an Internet

Protocol-based voice service known as "VoIP" service, a significantly faster Internet access

service ("HSIA"), and an IP video service.

13. These network upgrades will have limited impact on the public rights-of-way that

AT&T Illinois's facilities already occupy. AT&T Illinois is using existing copper facilities from
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the node to customer homes, so its upgrade will have minor impact on the public streets and

rights-of-way in individual neighborhoods. Further, the additional fiber optic cable and

associated equipment and cabinets that AT&T Illinois will deploy will follow the same rights-of

way already used by AT&T Illinois, resulting in little expected disruption of public convenience.

B. The Wheaton Ordinance

14. Ordinance F-115l, enacted on April 3, 2006, places a l80-day moratorium upon

the granting of permits fOJ or the construction of a "ground mounted utility installation," whether

on private or public property. A ground mounted utility installation is defined as "any ground

mounted utility fixture, cabinet, box, structure, device or appurtenance, including those related to

video transmissions," that is "powered by stand alone electric service" or that exceeds certain

dimensions (50 inches high, by 36.5 inches long, by 17.5 inches wide). Ordinance F-115l,

Section 2. However, the Ordinance expressly excludes "ground mounted electric substations,

ground mounted traffic light control cabinets or utility poles."

15. Prior to the passage of Ordinance F-115l, AT&T Illinois had developed a Project

Lightspeed construction schedule that called for AT&T Illinois to begin upgrading its network

within the City and secure permits from the City to place a number of cabinets within the City

during the period covered by the 180-day moratorium. Indeed, AT&T Illinois had already

submitted five permit applications to the City for the installation ofnew cabinets and related

facilities before the Ordinance was passed. The new cabinets, which exceed the dimensions

described in the City's ordinance, are intended to provide telecommunications services in

addition to new LP-based services. That is, AT&T Il1inois will use electronic equipment

contained in the cabinets not just to provide new IP-based services, but also to provide

telecommunications services such as residential telephone service. The City's ordinance,
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however, prevents AT&T Illinois from undertaking its planned network upgrade, and makes

applying for additional permits to place new cabinets a futile act.

16. The obstruction of AT&T Illinois's placement of additional cabinets and

associated facilities will drastically curtail or altogether eliminate AT&T's ability to provide its

new suite of IP-based communications services, as well as negatively impact AT&T Illinois's

ability to enhance the reliability, quality, and cost-effectiveness of the telecOImmmications

services that AT&T Illinois provides. The City's obstruction is unrelated to the reasonable

management of the rights-of-way that are under the City's authority.

COUNT I

The City's Attempt To Stop AT&T Illinois From Deploying Its Facilities Is Preempted By
Section 253 Of The Federal Telecommunications Act of 1996

17. AT&T Illinois repeats paragraphs I through 16 as though fully set forth herein.

18. Through the federal Telecommunications Act of 1996, Congress imposed strict

limitations on mwlicipal authority over telecommunications carriers such as AT&T Illinois. The

City's attempt to prevent AT&T Illinois from deploying facilities used for the provision of

telecommunications services is prohibited by federal law.

19. The 1996 Act established a pro-competitive, deregulatory national policy

framework. Since the Act's inception, Congress and the Federal Communications Commission

("FCC") consistently have stressed the importance of reducing regulation and encouraging the

rapid deployment of new telecommunications technologies. Those policy objectives are

paramount, for the federal courts have recognized that with regard to the matters addressed by

the 1996 Act and the FCC's implementing regulations, Congress unquestionably has taken the

regulation of local telecommunications competition away from state and local governments.
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20. In accord with these principles, Section 253 of the 1996 Act (47 V.S.c. § 253)

prohibits state and local governments from creating legal requirements that may have the effect

of prohibiting a telephone company like AT&T Illinois from providing telecommunications

services. In particular, Section 253(a) states: "No State or local statute or regulation, or other

State or local legal requirement, may prohibit or have the effect of prohibiting the ability of any

entity to provide any interstate or intrastate telecommunications service." 47 U.S.c. § 253(a).

At the same time, Section 253(c) preserves "the authority ofa State or local government to

manage the public rights-of-way or to require fair and reasonable compensation from

telecommunications providers, on a competitively neutral and nondiscriminatory basis, if the

compensation required is publicly disclosed by such government." 47 U.S.C. § 253(c).

21. The City's Ordinance goes far beyond the City's power to engage in reasonable

and ordinary management of the public rights-of-way. The City instead seeks to altogether

prevent AT&T Illinois from accessing the public rights-of-way to place new cabinets. Under

Section 253(a), the City's actions do not constitute legitimate rights-of-way regulation, but rather

amount to an unlawful attempt to stop AT&T Illinois's deployment in the public rights-of-way of

facilities that will be used to provide telecommWlications services.

22. By purporting to exercise authority to exclude AT&T Illinois from the City's

streets and public rights-of-way and to prohibit AT&T Illinois from installing additional facilities

that will be used to provide telecommunications services to the City's residents, the City's

actions violate Section 253 of the 1996 Act.

23. The work that AT&T Illinois performs as part of its network upgrade includes the

conditioning of the copper distribution portion of AT&T Illinois's outside loop plant - the

copper telephone lines that run from end-users' premises to the SAl (an existing neighborhood
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cross-connect point in AT&T Illinois's network). This conditioning work enhances AT&T

Illinois's ability to economically maintain its telecommunications network and to provide more

reliable, cost-effective, and better quality telecommunications services and other

communications services.

24. The City's pennit denials prohibit or have the effect of prohibiting the ability of

AT&T Illinois to provide an interstate or intrastate telecommunications service.

25. Pursuant to the Supremacy Clause of the United States Constitution, the City's

Ordinance is thus preempted by federal law.

26. AT&T Illinois therefore is entitled to declaratory, injunctive and other relief as

described in the prayer for relief at the end of this Complaint.

COUNT II

The City Is Violating AT&T IUinois's Statutory Right Under The
Illinois Telephone Company Act To Deploy Its Facilities In The Public Rights Of Way

27. AT&T Illinois realleges and incorporates paragraphs 1 through 26 as though fully

set forth herein.

28. Under Illinois's Telephone Company Act, "every telecommunications carrier is

authorized to construct, maintain, alter and extend its poles, wires, and other appliances as a

proper use ofhighways, along, upon, under and across any highway, street, alley, public right-of~

way dedicated or commonly used for utility purposes, or water in this State, but so as not to

incommode the public in the use thereof." 220 ILCS 65/4.

29. Illinois municipalities may not prevent telecommunications carriers from

constructing and maintaining their lines and associated facilities upon and across any public

roads, streets and waters of Illinois as long as the telecommunications carrier does so in a manner

as not to incommode the public in the use of such roads, streets and waters.
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30. AT&T Illinois is a "telecommunications carner" within the meaning of the

Telephone Company Act. Accordingly, AT&T Illinois has a statutory right to use the public

ways to install its facilities.

31. AT&T lllinois's network upgrade in the public rights-of-way within the City will

not obstruct or hinder the usual travel or public safety on such public ways or obstruct the legal

use by other utilities. The City's obstruction is unrelated to and outside of its authority to engage

in reasonable management of those public rights-of-way.

32. The City's attempt to block AT&T Illinois's placement of its facilities in the

public rights-of-way violates AT&T Illinois's statutory rights under the Telephone Company Act

and is contrary to Illinois law.

33. AT&T Illinois therefore is entitled to declaratory, injunctive and other relief as

described in the prayer for relief at the end of this Complaint.

COUNT III

Tbe City's Attempt to Probibit AT&T Illinois From
Deploying Its FaciUties To Offer A Suite Of IP-Based Voice, Data, and Video Services

Violates The First Amendment to the United States Constitution

34. AT&T Illinois realIeges and incorporates paragraphs I through 33 as though fully

set forth herein.

35. The First Amendment to the Constitution of the United States rests on the

assumption that the widest possible dissemination of information from diverse and antagonistic

sources is essential to the welfare ofthe public and that a reduction in the volume of available

speech harms not only speakers themselves but society as a whole which is deprived of an

uninhibited marketplace of ideas.
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36. The information transmitted through the existing and new IP-based

communications services that AT&T Illinois will provide over the facilities that it seeks to lay

and upgrade in the City's rights-of-way is entitled to protection under the First Amendment.

37. The City's Ordinance prohibits AT&T Illinois from upgrading its facilities with

additional equipment and cabinets that will used to provide telephone and telecommunications

services and a suite of IP-based communications services, and constitutes an unlawful

abridgement of AT&T Illinois's First Amendment rights.

38. The City's attempt to prohibit AT&T Illinois's First Amendment activity in the

face of the federal government's policy objective ofexpanding advanced and interactive services

unfettered from federal or state regulation does not further - and, indeed, runs directly counter to

- an important or substantial governmental interest.

39. Even ifthe City's prohibition on AT&T Illinois's First Amendment activity did

further an important or substantial governmental interest, the City's absolute ban on AT&T

Illinois's access to the rights-of-way for the purpose of deploying its equipment cabinets is far

greater than is essential to the furtherance of any such interest.

40. 42 U.S.c. § 1983 provides in relevant part that:

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation ofany rights,
privileges, or immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit in equity, or other proper
proceeding for redress.

41. The City is a "person" within the meaning of42 U.S.C. § 1983, and at all times

relevant to this action the City has acted under color of state law.

42. The City's refusal to allow AT&T Illinois to access rights-of-way to upgrade its

facilities with the cabinets that will used to provide telephone and telecommunications services
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and a suite orIP-based communications services deprives AT&T Illinois of its rights, privileges,

and immunities under the Constitution of the United States.

43. 42 U.S.c. § 1988 provides in relevant part that "[i]n any action or proceeding to

enforce a provision of section[] * * * 1983 * * *of this title, * * * the court, in its discretion,

may allow the prevailing party, other than the United States, a reasonable attorney's fee as part

of the costs."

44. Accordingly, this Court should declare that the City's actions violate 42 U.S.C.

§ 1983 by depriving AT&T Illinois of the rights, privileges, and immunities afforded to it by the

Constitution of the United States, and hold that the City's actions violate the First Amendment

and that AT&T Illinois is entitled to injunctive and other relief as described in the prayer for

relief at the end of this Complaint. Furthermore, this Court should award attorneys' fees to

AT&T Illinois pursuant to 42 U.S.c. § 1988.

COUNT IV

The City's Ordinance Violates AT&T Illinois's
Due Process Rights Under The United States Constitution

45. AT&T Illinois repeats paragraphs 1 through 44 as though fully set forth herein.

46. The City's Ordinance has deprived AT&T Illinois of rights, privileges, and

immunities secured by the Due Process Clause, in that the City's decision to block some, but not

all, utility cabinets that exceed a certain size, and without regard to the proposed use or

placement of the banned cabinets, was unfair, arbitrary and capricious, and lacking in a rational

basis.

47. Accordingly, the City's Ordinance should be declared to be in violation of, and

preempted by, constitutional guarantees of due process, and should be set aside and enjoined by

the Court on that basis.
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48. 42 U.S.c. § 1983 provides in relevant part that:

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District ofColumbia,
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit in equity, or other proper
proceeding for redress.

49. The City is a "person" within the meaning of42 U.S.c. § 1983, and at all times

relevant to this action the City has acted under color of state law.

50. As alleged above, the City's actions violate AT&T Illinois's rights, privileges and

immunities under the Due Process Clause of the United States Constitution, as secured by

section 1983.

51. 42 U .S.c. § 1988 provides in relevant part that "[i]n any action or proceeding to

enforce a provision of section[] * * * 1983 * * * of this title, * * * the court, in its discretion,

may allow the prevailing party, other than the United States, a reasonable attorney's fee as part

of the costs."

52. Accordingly, this Court should declare that the City's actions violate 42 U.S.c.

§ 1983 by depriving AT&T Illinois of the rights, privileges, and immunities afforded to it by the

Constitution of the United States. Furthermore, this Court should award attorneys' fees to

AT&T Illinois pursuant to 42 U.S.c. § 1988.

COUNT V

Tbe City's Ordinance Deprives AT&T Illinois Of Us Rights
Under The Equal Protection Clause Of The United States Constitution

53. AT&T Illinois repeats paragraphs 1 through 52 as though fully set forth herein.
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54. The City's Ordinance is discriminatory in that it blocks some, but not all, utility

cabinets that exceed a certain size, and without regard to the proposed use or placement of the

banned cabinets. These distinctions are not tailored to any legitimate justification.

55. The discrimination effected by the City's Ordinance violates AT&T Illinois's

rights under the Equal Protection Clause of the United States Constitution.

56. Accordingly, the City's Ordinance should be declared to be in violation of, and

preempted by, constitutional guarantees of equal protection of the laws, and should be set aside

and enjoined by the Court on that basis.

57. 42 U.S.C. § 1983 provides in relevant part that:

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit in equity, or other proper
proceeding for redress.

58. The City is a "person" within the meaning of42 U.S.C. § 1983, and at all times

relevant to this action the City has acted under color of state law.

59. The City's actions violate AT&T Illinois's rights under the Equal Protection

Clause of the United States Constitution, as secured by section 1983.

60. 42 U.S.C. § 1988 provides in relevant part that "[i]n any action or proceeding to

enforce a provision of section[] * ,. * 1983 * * * of this title, * * * the court, in its discretion,

may allow the prevailing party, other than the United States, a reasonable attorney's fee as part

of the costs."

61. Accordingly, this Court should declare that the City's actions violate 42 U.S.c.

§ 1983 by depriving AT&T Illinois of the rights afforded to it by the Constitution of the United
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States. Furthennore, this Court should award attorneys' fees to AT&T Illinois pursuant to 42

V.S.c. § 1988.

COUNT VI

Tbe City's Ordinance Violates AT&T Dlinois's
Due Process Rights Under Tbe Illinois Constitution

62. AT&T Illinois repeats paragraphs 1 through 61 as though fully set forth herein.

63. Article I, Section 2 of the Illinois Constitution states: "No person shall be

deprived ofhfe, liberty or property without due process of law nor be denied the equal protection

of the laws."

64. The City's Ordinance has deprived AT&T Illinois of its rights secured by the due

process clause of the Illinois Constitution, in that the City's decision to block some, but not all,

utility cabinets that exceed a certain size, and without regard to the proposed use OT placement of

the banned cabinets, was unfair, arbitrary and capricious, and lacking in a rational basis.

65. Accordingly, the City's Ordinance should be declared to be in violation of, and

preempted by, constitutional guarantees of due process, and should be set aside and enjoined by

the Court on that basis.

COUNTVll

The City's Ordinance Deprives AT&T lIIinois Of Its Rights
Under The Equal Protection Clause Of The Dlinois Constitution

66. AT&T Illinois repeats paragraphs 1 through 65 as though fully set forth herein.

67. Article I, Section 2 of the Illinois Constitution states: "No person shall be

deprived oflife, liberty or property without due process oflaw nor be denied the equal protection

of the laws."
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68. The City's Ordinance has deprived AT&T Illinois of its rights secured by the

equal protection clause of the Illinois Constitution, in that the City's decision to block some, but

not all, utility cabinets that exceed a certain size, and without regard to the proposed use or

placement of the banned cabinets, was discriminatory, unfair, arbitrary and capricious, lacking in

a rational basis and without legitimate justification.

69. Accordingly, the City's Ordinance should be declared to be in violation of, and

preempted by, constitutional guarantees of equal protection of the laws, and should be set aside

and enjoined by the Court on that basis.

PRAYER FOR RELIEF

THEREFORE, AT&T Illinois respectfully requests that this Court grant it the following

relief:

(a) Enjoin the City from enforcing Ordinance F-1151;

(b) Declare that Ordinance F-1151 is preempted by 47 U.S.c. § 253;

(c) Declare that Ordinance F-1151 violates AT&T Illinois's rights
under the Illinois Telephone Company Act;

(d) Declare that Ordinance F-1151 violates AT&T Illinois's rights
under the First Amendment to the United States Constitution;

(e) Declare that Ordinance F-1151 deprives AT&T Illinois of its rights
without due process of law in violation of the Fifth and Fourteenth
to the United States Constitution and the Illinois Constitution;

(f) Declare that Ordinance F-1151 deprives AT&T Illinois of its rights
under the Equal Protection Clause of the United States
Constitution and the Illinois Constitution;

(g) Enjoin defendant from acting in any manner inconsistent with the
declaratory relief sought herein;

(h) Award AT&T Illinois its attorneys' fees pursuant to 42 U.S.c. §
1988; and
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(i) Award AT&T illinois such other and further relief as the Court
deems just and proper.

Respectfully Submitted,

ILLINOIS BELL TELEPHONE COMPANY

By: lsi Robert M. Dow, Jr.
One of its Attorneys

Ronald F. Labedz
AT&T Services, Inc.
225 W. Randolph Street
Chicago, Illinois 60606
Telephone: (312) 727-2552
Facsimile: (312) 845-8976

Dated: April 10, 2006

Stephen M. Shapiro
Christian F. Binnig
Robert M. Dow, Jr.
Hans J. Germann
MAYER, BROWN, ROWE & MAW, LLP
71 South Wacker Drive
Chicago, lllinois 60606
Telephone: (312) 782-0600
Facsimile: (312) 701-7711

Attorneys for Plaintiff
Illinois Bell Telephone Company
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EXHIBIT A



NEW BUSINESS #5

Memorandum

TO: The Hooomble Mayor and City Council

DATE: March 29, 2006

SUBJECT: Otdinaoce Eatabliahi.ng Mora1Orium on Ground Mounted Utility
Il18taDaciol18

Please find attached an ordinance which creates a l80.day moratorium 00 the coost1'UCrioo of
ground mounted utility strue:ture8 within the City, either on private property or public: ways,
which are much larger. than the City has seen in the past. Receotly, a groWld mounted utility
structure was constructed 00 the west side ofPresident Street, between Lowden Avenue and
Farnham Lane (please find attached a photo showing this ground mounted iosullation). This
structure is located approximately 1 Ya ft. offof the right-of-way line within an easc:meot 00

private property.

This type of utility structure is being punued by AT&T in an effort to upgrade and exteod their
infrastructure to provide new and enhanced services. This effort by AT&T raises not only
concerns about the placement of such ground mounted utility structures within right-of-way,
and/ot existing private property easements, but potential negative impact on cable fimchising.
City Attorney Knippeo is working with the DuPage Mayon & Managers and Northwest
Municipal Conference and will be reviewing these and other issues as a collective effort.

The staff is recommending favorable consideratioo of the attached moratorium ore:Iinance to
allow City staff time to appropriate evaluate all of the issues.

C: City Attomey



ORDINANCE NO F-

AN ORDINANCE ESTABLISIDNG A TEMPORARY MORATORIUM ON TIlE
CONSTRUCTION OF CERTAIN GROUND MOUNTED UTILITY INSTALLATIONS

WHEREAS, the City of Wheaton, Illinois, ("City'') is an IlJinois home rule municipality having
those powers provided by State Law; and

WHEREAS, the City has the authority to adopt ordinances pertaining to the public health, safety
and welfare regulating private and public property; and

WHEREAS, in confonnance with said authority, as well as its franchise authority, the City has
issued pennits, in accordance with its zoning ordinances, engineering ordinances. life safety ordinances as
well as franchise ordinances and agreements pertaining to the installation ofstructw'es, including utility
installations, fixtures, devices and appurtenances, on both private and public land within the City; and

WHEREAS, the City has recently received applications for permits for the ground mounted
installation ofutility structures within public ways and easements within the City which utility structures
are significantly larger than any prior utility installations within the City; and

WHEREAS, the City recently had a ground mounted utility structure constructed (west side of
President Street between Lowden Avenue and Farnham Lane) within the City ofWbeaton which.
excluding electric substations, is significantly larger than any prior utility installations within the City~

and

WHEREAS. the significantly larger ground mounted utility structure for which permits have been
requested, present numerous issues not previously considered by the Corporate Authorities of the City
with respect to its zoning, public safety, as well as franchising implications; and

WHEREAS, the public health safety and welfare of the citizens of the City ofWbeaton requires
the Corporate Authorities of the City to more thoroughly evaluate the significantly larger groWld mounted
utility installations to determine reasonable and adequate regulation: of those instalJations in such manner
as will protect the zoning, public health safety and welfare, and franchising authority and franchising
ordinances of the City.

NOW THEREFORE, BE IT ORDAINED by the Mayor and City Council of the City ofWbeaton,
DuPage County, Illinois, pursuant to its home rule powers, as follows:

SECTION I: TEMPORARY MORATORIDM. No grounded mounted utility installation shall
be granted a permit. or constructed within the corporate limits of the City of Wheaton, on any private or
public property, including public or private ways or public or private easements within 180 days of the
passage of this Ordinance.

SECflON 2: DEFINITIONS. Ground mounted utility installation: A ground mOWlted utility
installation, shall mean any ground mounted utility fixture, cabinet, box, structure, device or
appwtenance, including those related to video transmissions, having exterior dimensions greater than fifty
inches (50") high by thirty six and one half inches (36 1/2") long. by seventeen and one half (17 Yl")



wide, or which is powered by stand alone electric service, but excluding ground mounted electric
substations, ground mounted traffic light control cabinets or utility poles.

SECTION 3: STAFF INVESTIGATION. City staff is hereby directed to investigate the issue of
ground mounted utility installations in consideration ofthe possible adoption ofordinances reasonably
regulating such installations in the interest ofthe public health safety and welfare, and existing franchise
agreements and ordinances, dwing this temporary moratoriwn.

SECTION 4: All Ordinances and parts ofOrdinances in conflict with or inconsistent with the
provisions of this Ordinance are hereby repealed to the extent ofany such conflict or inconsistency.

SECTION 5; That jfany part ofpart or portion of this Ordinance is declared invalid by a court of
competent jurisdiction, such partial invalidity shall not affect the remainder of this Ordinance.

SECTION 6: This Ordinance shall be in full force and effect from and after its passage, approval,
and publication in pamphlet fonn in a manner prescribed by law.

Mayor
Attested by:

City Clerk





CERTIFICATE OF SERVICE

The undersigned, an attorney, certifies that on May 4, 2006, he caused a copy of the

foregoing Amended Complaint for Declaratory and Other Relief to be served upon the following

persons by electronic mail and by First Class United States Mail, postage prepaid:

Edward J. Walsh
James H. Knippen, II
Walsh, Knippen, Knight & Pollock, Chartered
601 West Liberty Drive
Wheaton, illinois 60187-4940
ed@wkkplaw.com
jim@wkkplaw.com
(630) 462-1980

lsi Robert M. Dow, Jr.
Robert M. Dow, Jr.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

ILLINOIS BELL TELEPHONE
COMPANY d/b/a AT&T Illinois,

Plaintiff,

vs.

CITY OF WOOD DALE, ILLINOIS

Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. 06 C 2437

Honorable Elaine E. Bucklo

AMENDED COMPLAINT FOR DECLARATORY AND OTHER RELIEF

Illinois Bell Telephone Company d/b/a AT&T Illinois ("AT&T Illinois") brings this

action for declaratory, injunctive, and other relief and alleges as follows:

INTRODUCTION

I. The City of Wood Dale ("City") recently enacted an ordinance designed to

obstruct AT&T Illinois's use of public and private rights-of-way within the City by prohibiting

the placement within the City of certain utility cabinets. The City's ordinance deprives AT&T

Illinois of its rights to use the public rights-of-way for its telecommunications network, and is

contrary to law.

2. Project Ughtspeed is AT&T Inc.'s ("AT&T") initiative to invest nearly $5 billion

across its I3-state incumbent local telephone service territory, including Illinois, to upgrade its

telecommunications network to a fiber-rich infrastructure capable of delivering innovative new

services to consumers and improving the service quality ofexisting services. By deploying even

more fiber optic facilities and associated equipment and cabinets in its existing network, AT&T

Illinois will increase the amount of available bandwidth to residential customers. This upgraded



network will enable AT&T Illinois to provide both telecommunications services that AT&T

Illinois already provides today, such as voice telephone service, and a bundle of new

communications services, including Voice over Internet Protocol ("VolP"), even higher-speed

Internet access, and Internet Protocol ("IP") video services (collectively, the "IP-based

communications services suite").

3. On April 6, 2006, the City enacted an ordinance designed to stop AT&T JIIinois's

network upgrade in its tracks. Ordinance 0-06-022 (the "Ordinance") (attached as Exhibit A

hereto) places a 180-day moratorium upon the granting of permits for or the construction of a

"ground mounted utility installation," whether on private or public property, including the

telecommunications cabinets that AT&T Illinois is seeking to deploy in the City.

4. The City's obstruction is contrary to law for several reasons:

(I) The facilities that AT&T Illinois seeks to deploy will be used to provide

telecommunications services. Federal law, in particular 47 U,S.C. § 253, prohibits the

City from denying AT&T Illinois access to the public rights-of-way to deploy facilities

that will be used to provide telecommunications services;

(2) Illinois law grants every telecommunications carrier the right to place its

wires and other facilities in the public ways. AT&T Illinois is a telecommunications

carrier, and thus the City's attempt to block AT&T Illinois from placing its wires and

other facilities in the public ways violates AT&T Illinois's statutory rights and is contrary

to Illinois law;

(3) AT&T Illinois's deployment in the City's rights-of-way of facilities that

will transmit voice, data, and video services, as well as the actual provision of those

services, are activities protected by the First Amendment to the United States
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Constitution. The City's attempt to prohibit AT&T Illinois's First Amendment activities

does not further any important or substantial governmental interest, is far greater than is

essential to further any important or substantial governmental interest even if such an

interest existed, and deprives AT&T Illinois of its rights under the First Amendment;

(4) The City's Ordinance has deprived AT&T lIlinois ofrights, privileges,

and immunities secured by the due process and equal protection clauses of the United

States and Illinois constitutions, in that the City's decision to block some, but not all,

utility cabinets that exceed a certain size, and without regard to the proposed use or

placement of the banned cabinets, was discriminatory, unfair, arbitrary and capricious,

lacking in a rational basis, and without legitimate justification.

JURISDICTION AND VENUE

5. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 because

AT&T lllinois' s claims arise under the Constitution and laws of the United States, including the

federal Telecommunications Act of 1996 (" 1996 Act"). This Court has supplemental jurisdiction

over AT&T Illinois's state law claims pursuant to 28 U.S.c. § 1367. The Court's authority to

grant declaratory relief and other appropriate relief is founded upon 28 U.S.c. §§ 2201 and 2202.

6. Venue in this district is proper pursuant to 28 U.S.C. § 1391(b). AT&T Illinois

does business in this district, the City is located in this district, and substantial components of the

property affected by the City's actions are located in this district.

PARTIES

7. AT&T Illinois is a corporation organized under the laws of the State ofJllinois,

with its principal place of business in lIlinois. AT&T Illinois is a subsidiary of AT&T Inc.

("AT&T"). AT&T Illinois is an "incumbent local exchange carrier" ("incumbent LEC" or

3



"ILEC"), as that term is defined in Section 251 (h) of the federal 1996 Act, in its authorized

service areas in the State of Illinois.

8. The City is a municipal corporation organized and constituted under the

Constitution and laws of the State of Illinois.

BACKGROUND

A. Description of AT&T Illinois's Network Upgrade

9. For many decades, telephone companies (including AT&T Illinois) used

exclusively copper wires for "loops," or the transmission facilities that connect the homes and

businesses of customers to the buildings (known as "central offices") that house the switches

used to route and connect telephone calls. In the late 1980s, many local telephone companies,

including AT&T Illinois, begin installing fiber optic wires in lieu of copper wires over certain

parts of their local networks. Beginning in late 1999, AT&T Illinois undertook "Project Pronto"

to further deploy more fiber optic cable deeper (that is, closer to customers' premises) into its

network.

10. AT&T Illinois undertook Project Pronto so that its network was capable of

supporting Digital Subscriber Line ("DSL")-based communications services, such as high-speed

Internet access, on a wide basis. DSL technology is distance sensitive, meaning that, as is the

case with all copper-based services, the signal strength and the amount of available bandwidth to

the subscriber decreases the further the signal must travel over a copper loop. Because many of

its copper loops were too long to support the provision of broadband DSL-based

communications services, AT&T Illinois began deploying additional fiber optic cables (which do

not experience the same signal degradation as copper) from its central offices to a point between

the central office and the customer premises. At that point, known as a Remote Terminal (or

4



"RT"), AT&T Illinois placed cabinets (or in some cases underground vaults) to house electronics

used to provide DSL service and to cross-connect the fiber optic cables with existing copper

wires extending from the RT to the customer premises. As a result of this nehvork upgrade,

much of AT&T lIIinois's outside plant network now consists ofloops that are part fiber optic

cable and part copper wire.

11. Project Lightspeed picks up where Project Pronto left off by extending the fiber

portion ofAT&T Illinois's network even deeper into neighborhoods. For neighborhoods where

AT&T Illinois currently provides service, AT&T Illinois will install additional fiber optic cable,

extend ing further than existing RTs to a "node" near the edge of a residential neighborhood,

typically 3,000 to 5,000 feet from the customer premises. At the node, AT&T Illinois will place

additional electronics housed in new equipment cabinets (in most cases called "52B cabinets"),

and from the node to customers' premises AT&T Illinois will utilize the existing copper

facilities.

12. By moving these electronics closer to customer homes and by reducing the length

of copper wires used to provide service, AT&T Illinois will be able to provide substantially more

bandwidth to its subscribers, as well as new services that require more bandwidth than AT&T

Illinois's existing network could support. For example, the upgraded network will enable AT&T

Illinois to provide, in addition to telecommunications services that AT&T Illinois has provided to

customers for years, a bundle ofIP-based communications services that includes an Internet

Protocol-based voice service known as "VoIP" service, a significantly faster Internet access

service, and an IP video service.

13. These network upgrades will have limited impact on the public rights-of-way that

AT&T Illinois's facilities already occupy. AT&T Illinois is using existing copper facilities from
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the node to customer homes, so its upgrade will have minor impact on the public streets and

rights-of-way in individual neighborhoods. Further, the additional fiber optic cable and

associated equipment and cabinets that AT&T Illinois will deploy will follow the same rights-of

way already used by AT&T lI1inois, resulting in little expected disruption of public convenience.

B. The Wood Dale Ordinance

14. Ordinance 0-06-022, enacted on April 6, 2006, places a 180~day moratorium

upon the granting of pennits for or the construction of a "ground mounted utility installation,"

whether on private or public property. A ground mounted utility installation is defined as "any

ground mounted utility fixture, cabinet, box, structure, device or appurtenance, including those

related to video transmissions," that is "powered by stand alone electric service" or that exceeds

certain dimensions (50 inches high, by 36.5 inches long, by 17.5 inches wide). Ordinance 0-06

022, Section 1. However, the Ordinance expressly excludes "ground mounted electric

substations, power off emergency electric generators, ground mounted traffic light control

cabinets or utility poles." Id. Section 2.

15. Prior to the passage of Ordinance 0-06-022, AT&T Illinois had developed a

Project Lightspeed construction schedule that called for AT&T Illinois to begin upgrading its

network within the City and place a number of cabinets within the City during the period covered

by the l80-day moratorium. The new cabinets, which exceed the dimensions described in the

City's ordinance, are intended to provide telecommunications services in addition to new IP

based services. That is, AT&T Illinois will use electronic equipment contained in the cabinets

not just to provide new IP-based services, but also to provide telecommunications services such

as residential telephone service. The City's ordinance, however, prevents AT&T Illinois from

undertaking its planned network upgrade, and makes applying for permits to place new cabinets
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a futile act. Indeed, the City has already invoked the moratorium to deny one permit application

submitted by AT&T Illinois.

16. The obstruction of AT&T Illinois's placement of additional cabinets and

associated facilities will drastically curtail or altogether eliminate AT&T's ability to provide its

new suite of IP-based communications services, as well as negatively impact AT&T Illinois's

ability to enhance the reliability, quality, and cost-effectiveness of the telecommunications

services that AT&T Illinois provides. The City's obstruction is unrelated to the reasonable

management of the rights-of-way that are under the City's authority.

COUNT I

The City's Attempt To Stop AT&T Illinois From Deploying Its Facilities Is Preempted By
Section 253 Of The Federal Telecommunications Act Of 1996

17. AT&T Illinois repeats paragraphs 1 through 16 as though fully set forth herein.

18. Through the federal Telecommunications Act of 1996, Congress imposed strict

limitations on municipal authority over telecommunications carriers such as AT&T Illinois. The

City's attempt to prevent AT&T lIIinois from deploying facilities used for the provision of

telecommunications services is prohibited by federal law.

19. The 1996 Act established a pro-competitive, deregulatory national policy

framework. Since the Act's inception, Congress and the Federal Communications Commission

("FCC") consistently have stressed the importance of reducing regulation and encouraging the

rapid deployment of new telecommunications technologies. Those policy objectives are

paramount, for the federal courts have recognized that with regard to the matters addressed by

the 1996 Act and the FCC's implementing regulations, Congress unquestionably has taken the

regulation of local telecommunications competition away from state and local governments.

7



20. In accord with these principles, Section 253 of the 1996 Act (47 U.S.C. § 253)

prohibits state and local governments from creating legal requirements that prohibit or have the

effect of prohibiting a telephone company like AT&T Illinois from providing

telecommunications services. In particular, Section 253(a) states: "No State or local statute or

regulation, or other State or local legal requirement, may prohibit or have the effect of

prohibiting the ability of any entity to provide any interstate or intrastate telecommunications

service." 47 U.S.C. § 253(a). At the same time, Section 253(c) preserves "the authority ofa

State or local government to manage the public rights-of-way or to require fair and reasonable

compensation from telecommunications providers, on a competitively neutral and

nondiscriminatory basis, if the compensation required is publicly disclosed by such

government." 47 U.S.C. § 253(c).

21. The City's Ordinance goes far beyond the City's power to engage in reasonable

and ordinary management of the public rights-of-way. The City instead seeks to altogether

prevent AT&T Illinois from accessing the public rights-of-way to place new cabinets. Under

Section 253(a), the City's actions do not constitute legitimate rights-of-way regulation, but rather

amount to an unlawful attempt to stop AT&T Illinois's deployment in the public rights-of-way of

facilities that will be used to provide telecommunications services.

22. By purporting to exercise authority to exclude AT&T Illinois from the City's

streets and public rights-of-way and to prohibit AT&T Illinois from installing additional facilities

that will be used to provide telecommunications services to the City's residents, the City's

actions violate Section 253 of the 1996 Act.

23. The work that AT&T Illinois performs as part of its network upgrade includes the

conditioning of the copper distribution portion of AT&T Illinois's outside loop plant - the
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copper telephone lines that run from end-users' premises to the SAl (an existing neighborhood

cross-connect point in AT&T Illinois's network). This conditioning work enhances AT&T

Illinois's ability to economically maintain its telecommunications network and to provide more

reliable, cost-effective, and better quality telecommunications services and other

communications services.

24. The City's permit denials prohibit or have the effect of prohibiting the ability of

AT&T Illinois to provide an interstate or intrastate telecommunications service.

25. Pursuant to the Supremacy Clause of the United States Constitution, the City's

Ordinance is thus preempted by federal law.

26. AT&T Illinois therefore is entitled to declaratory, injunctive and other relief as

described in the prayer for relief at the end of this Complaint.

COUNT II

The City Is Violating AT&T Illinois's Statutory Right Under The
Illinois Telephone Company Act To Deploy Its Facilities In The Public Rights Of Way

27. AT&T Illinois realleges and incorporates paragraphs I through 26 as though fully

set forth herein.

28. Under Illinois's Telephone Company Act, "every telecommunications carrier is

authorized to construct, maintain, alter and extend its poles, wires, and other appliances as a

proper use of highways, along, upon, under and across any highway, street, alley, public right-of-

way dedicated or commonly used for utility purposes, or water in this State, but so as not to

incommode the public in the use thereof." 220 lLCS 65/4.

29. Illinois municipalities may not prevent telecommunications carriers from

constructing and maintaining their lines and associated facilities upon and across any public
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roads, streets and waters of Illinois as long as the telecommunications carrier does so in a manner

as not to incommode the public in the use of such roads, streets and waters.

30. AT&T Illinois is a "telecommunications carrier" within the meaning of the

Telephone Company Act. Accordingly, AT&T rIlinois has a statutory right to use the public

ways to install its facilities.

31. AT&T Illinois's network upgrade in the public rights-of-way within the City will

not obstruct or hinder the usual travel or public safety on such public ways or obstruct the legal

use by other utilities. The City's obstruction is unrelated to and outside of its authority to engage

in reasonable management of those public rights-of-way.

32. The City's attempt to block AT&T Illinois's placement of its facilities in the

public rights-of-way violates AT&T Illinois's statutory rights under the Telephone Company Act

and is contrary to Illinois law.

33. AT&T Illinois therefore is entitled to declaratory, injunctive and other relief as

described in the prayer for reliefat the end of this Complaint.

COUNT III

The City's Attempt to Prohibit AT&T Illinois From
Deploying Its Facilities Violates The First Amendment to the United States Constitution

34. AT&T Illinois realleges and incorporates paragraphs 1 through 33 as though fully

set forth herein.

35. The First Amendment to the Constitution of the United States rests on the

assumption that the widest possible dissemination of information from diverse and antagonistic

sources is essential to the welfare of the public and that a reduction in the volume of available

speech harms not only speakers themselves but society as a whole which is deprived of an

uninhibited marketplace of ideas.
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36. The information transmitted through the existing and new communications

services that AT&T Illinois will provide over the facilities that it seeks to lay and upgrade in the

City's rights-of-way is entitled to protection under the First Amendment.

37. The City's Ordinance prohibits AT&T Illinois from upgrading its facilities with

additional equipment and cabinets that will be used to provide telephone and telecommunications

services and a suite of IP-based communications services, and constitutes an unlawful

abridgement of AT&T Illinois's First Amendment rights.

38. The City's attempt to prohibit AT&T Illinois's First Amendment activity in the

face of the federal government's policy objective of expanding advanced and interactive services

unfettered from federal or state regulation does not further - and, indeed, runs directly counter to

- an important or substantial governmental interest.

39. Even if the City's prohibition on AT&T Illinois's First Amendment activity did

further an important or substantial governmental interest, the City's absolute ban on AT&T

Illinois's access to the rights-of-way for the purpose of deploying its equipment cabinets is far

greater than is essential to the furtherance of any such interest.

40. 42 U.S.C. § 1983 provides in relevant part that:

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit in equity, or other proper
proceeding for redress.

4]. The City is a "person" within the meaning of 42 U.S.C. § 1983, and at all times

relevant to this action the City has acted under color of state law.

42. The City's refusal to allow AT&T Illinois to access rights-of-way to upgrade its

facilities with the cabinets that will used to provide telephone and telecommunications services
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and a suite of IP-based communications services deprives AT&T Illinois of its rights, privileges,

and immunities under the Constitution of the United States.

43. 42 U.S.c. § 1988 provides in relevant part that "[i]n any action or proceeding to

enforce a provision of section[] * * * 1983 * * * of this title, * * * the court, in its discretion,

may allow the prevailing party, other than the United States, a reasonable attorney's fee as part

of the costs."

44. Accordingly, this Court should declare that the City's actions violate 42 U.S.c.

§ 1983 by depriving AT&T Illinois of the rights, privileges, and immunities afforded to it by the

Constitution of the United States, and hold that the City's actions violate the First Amendment

and that AT&T lllinois is entitled to injunctive and other relief as described in the prayer for

relief at the end of this Complaint. Furthennore, this Court should award attorneys' fees to

AT&T Illinois pursuant to 42 U.S.c. § 1988.

COUNT IV

The City's Ordinance Violates AT&T Illinois's
Due Process Rights Under The United States Constitution

45. AT&T Illinois repeats paragraphs 1 through 44 as though fully set forth herein.

46. The City's Ordinance has deprived AT&T Illinois of rights, privileges, and

immunities secured by the Due Process Clause, in that the City's decision to block some, but not

all, utility cabinets that exceed a certain size, and without regard to the proposed use or

placement of the banned cabinets, was unfair, arbitrary and capricious, and lacking in a rational

basis.

47. Accordingly, the City's Ordinance should be declared to be in violation of, and

preempted by, constitutional guarantees of due process, and should be set aside and enjoined by

the Court on that basis.
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48. 42 U.S.C. § 1983 provides in relevant part that:

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit in equity, or other proper
proceeding for redress.

49. The City is a "person" within the meaning of 42 U.S.c. § 1983, and at all times

relevant to this action the City has acted under color of state law.

50. As alleged above, the City's actions violate AT&T Illinois's rights, privileges and

immunities under the Due Process Clause of the United States Constitution, as secured by

section 1983.

51. 42 U.S.C. § 1988 provides in relevant part that "[i]n any action or proceeding to

enforce a provision of section[] * * * 1983 * * * of this title, * * * the court, in its discretion,

may allow the prevailing party, other than the United States, a reasonable attorney's fee as part

of the costs."

52. Accordingly, this Court should declare that the City's actions violate 42 U.S.c.

§ 1983 by depriving AT&T Illinois ofthe rights, privileges, and immunities afforded to it by the

Constitution of the United States. Furthermore, this Court should award attorneys' fees to

AT&T Illinois pursuant to 42 U.S.c. § 1988.

COUNT V

The City's Ordinance Deprives AT&T Illinois Of Its Rights
Under The Equal Protection Clause Of The United States Constitution

53. AT&T Illinois repeats paragraphs 1 through 52 as though fully set forth herein.
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54. The City's Ordinance is discriminatory in that it blocks some, but not all, utility

cabinets that exceed a certain size, and without regard to the proposed use or placement of the

banned cabinets. These distinctions are not tailored to any legitimate justification.

55. The discrimination effected by the City's Ordinance violates AT&T Illinois's

rights under the Equal Protection Clause of the United States Constitution.

56. Accordingly, the City's Ordinance should be declared to be in violation of, and

preempted by, constitutional guarantees of equal protection of the laws, and should be set aside

and enjoined by the Court on that basis.

57. 42 U.S.c. § 1983 provides in relevant part that:

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit in equity, or other proper
proceeding for redress.

58. The City is a "person" within the meaning of 42 U.S.c. § 1983, and at all times

relevant to this action the City has acted under color of state law.

59. The City's actions violate AT&T Illinois's rights under the Equal Protection

Clause ofthe United States Constitution, as secured by section 1983.

60. 42 V.S.c. § 1988 provides in relevant part that "[i]n any action or proceeding to

enforce a provision of section[] * * * 1983 * * * of this title, * * * the court, in its discretion,

may allow the prevailing party, other than the United States, a reasonable attorney's fee as part

of the costs."

61. Accordingly, this Court should declare that the City's actions violate 42 V.S.C.

§ 1983 by depriving AT&T Illinois of the rights afforded to it by the Constitution of the United
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States. Furthermore, this Court should award attorneys' fees to AT&T Illinois pursuant to 42

U.S.c. § 1988.

COUNT VI

The City's Ordinance Violates AT&T Illinois's
Due Process Rights Under The Illinois Constitution

62. AT&T Illinois repeats paragraphs 1 through 61 as though fully set forth herein.

63. Article I, Section 2 of the Illinois Constitution states: "No person shall be

deprived oflife, liberty or property without due process oflaw nor be denied the equal protection

of the laws."

64. The City's Ordinance has deprived AT&T Illinois of its rights secured by the due

process clause ofthe Illinois Constitution, in that the City's decision to block some, but not all,

utility cabinets that exceed a certain size, and without regard to the proposed use or placement of

the banned cabinets, was unfair, arbitrary and capricious, and lacking in a rational basis.

65. Accordingly, the City'S Ordinance should be declared to be in violation of, and

preempted by, constitutional guarantees ofdue process, and should be set aside and enjoined by

the Court on that basis.

COUNT VII

The City's Ordinance Deprives AT&T Illinois Of Its Rights
Under The Equal Protection Clause Of The Illinois Constitution

66. AT&T llIinois repeats paragraphs 1 through 65 as though fu lIy set forth herein.

67. Article I, Section 2 of the Illinois Constitution states: "No person shall be

deprived of life, liberty or property without due process of law nor be denied the equal protection

of the laws."
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68. The City's Ordinance has deprived AT&T Illinois of its rights secured by the

equal protection clause of the Illinois Constitution, in that the City's decision to block some, but

not all, utility cabinets that exceed a certain size, and without regard to the proposed use or

placement of the banned cabinets, was discriminatory, unfair, arbitrary and capricious, lacking in

a rational basis and without legitimate justification.

69. Accordingly, the City's Ordinance should be declared to be in violation of, and

preempted by, constitutional guarantees of equal protection of the laws, and should be set aside

and enjoined by the Court on that basis.

PRAYER FOR RELIEF

THEREFORE, AT&T lIlinois respectfully requests that this Court grant it the following

relief:

(a) Enjoin the City from enforcing Ordinance 0-06-022;

(b) Declare that Ordinance 0-06-022 is preempted by 47 U.S.c. §
253;

(c) Declare that Ordinance 0-06-022 violates AT&T Illinois's rights
under the Tllinois Telephone Company Act;

(d) Declare that Ordinance 0-06-022 violates AT&T Illinois's rights
under the First Amendment to the United States Constitution;

(e) Declare that Ordinance 0-06-022 deprives AT&T Tllinois of its
rights without due process oflaw in violation of the Fifth and
Fourteenth to the United States Constitution and the Illinois
Constitution;

(f) Declare that Ordinance 0-06-022 deprives AT&T Illinois of its
rights under the Equal Protection Clause of the United States
Constitution and the Illinois Constitution;

(g) Enjoin defendant from acting in any manner inconsistent with the
declaratory relief sought herein;

(h) Award AT&T Illinois its attorneys' fees pursuant to 42 U.S.c. §
1988; and
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(i) Award AT&T Illinois such other and further relief as the Court
deems just and proper.

Respectfully Submitted,

ILLINOIS BELL TELEPHONE COMPANY

By: _...:../s""-/.......H~a~n""-s -"-'J.~G=<.:e"'"r~m'-"'an"-"n""-- _
One of its Attorneys

Ronald F. Labedz
AT&T Services, Inc.
225 W. Randolph Street
Chicago, Illinois 60606
Telephone: (312) 727-2552
Facsimile: (312) 845-8976

Dated: May 11,2006

Stephen M. Shapiro
Christian F. Binnig
Robert M. Dow, Jr.
Hans 1. Germann
MAYER, BROWN, ROWE & MAW, LLP
71 South Wacker Drive
Chicago, Illinois 60606
Telephone: (312) 782-0600
Facsimile: (312) 701-7711

Attorneys for Plaintiff
Illinois Bell Telephone Company
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EXHIBIT A



onDlNANCE 0-06- 022

AN OROINANCF: ESTABUSI-HN(; A TEMPORARY :\-IORATORlliM ON THE
CONSTIHJCTlON OF CERTAIN GROUND MOlJNTEO l'TILlTY fNSTALLATlO~S

WHEREAS, the City of \\.\)od Dale, (h~n:inafter "City"), has the authority to adopt ordin~U1(;es

pataillillg to the publit.: ht:lllth, safely Ctnd welfare regulating private and public property; and

WHEREAS, in conformam;c \·."ith said authority, as well as ilo; fnmchise authority. the City has
iss\led permits, in al.:cordanc~ with its zoning ordinances. engineering ordinances, lite safety ordinam;cs as
well as franchise ordinances an.d agreements pertaining to the installation of structures, including utility
installations. lixtllres. devices and appurtenances. on both private and public land within the City; and

WHEREAS, lh~ City has recently received applications for pennits tor the ground mounted
installation of utility structures \liithin public ways and casements within the City which utility structures
are significantly larger than any prior utility installations within the City: and

WHEREAS, the significantly larger ground mounted utility structure for which permits have been
rl:Ljul:stcd, present lllunerous issues not pn.:viotlsly considered by th~ Corporate Authorities of the City
\\jlh re$p~ct to it'; zoning, public safety. as well as ti·am·hising implications; nnd

\VHEREAS, (he public health safety and \~dfare of the citizens of the City of\Vood Dale rcquin:s
Ill..: Corpof<.ltc Authoritit:s of the City to lTIor~ lhoroughly evaluate lhe signitkal1tJy larger ground mounted
utility installations to determine reasonable and adequate regulation of those instalhttions in such manner
as will prt>tect the zoning, public health safety and welfare, and franchising authority and franchising
drdimll1ccs of the City.

;..lOW THEREfORE, be it Ordained by the Mayor and Cit)' Council of the City of Wood Dale,
OllPage County, Illinois, that the Corporate authorities hereby adopt this Ordinance entitled AN
ORDINANCE ESTABLISHING A TEMPORARY MORATORIUM ON CERTAfN GROUND
r..·10UNTED UTILITY INSTALLATIONS which shall read:

~iE_CTI9J~LL DEFINITIONS
Ground mounted utility installation: A ground mounted utility inst"Jlati{)n. :;hall mean any ground
mounted utility tixtllre, cabinet. box. structure, device or appurtenance, including those rdat~d to video
transmissions, having ',"'il-:Jju- dimensions gwater than l-tn~:...jIJ~ii';'J5Ir'jJii;;J) by !hi}t~':-:\;' .. ,I!)!,j .";;': h,d(
'l··::.1"·~'J2i, i2") long, bY'~·\S~l{-,':;"'!.!.~'E~L~!I)!';-i~U.l7~;.J__.~:~i~!..>.'. or which is pov,cr('d hy srand alone

L'kClric: s~n'ic,-" bllt .:xcluding ground mounted l:le\:tric substations. ptl\\l:r off emergency c1l:clri~

g.~I1;;rators. gr,)ulld lllOuntl'J tra me 1ight control cabinets 01' ul iii ty poles.

SEeliG;\; 1: TF\WOR.;\RY ~10R.:\TORllM

\In gn)unded ml>ul11eJ utility installation shall be ~rant~>tl a permit, or constlllc!t:o within lhe L·orpOfa(C

limits of [h~ Cit} \)f \\"ood Oak, on .Iny private or pllbJic property. including public or private ways or
public or private .:asements within 180 days of the p<J:;sag~ of this Ordinanct.



SECTION 3: STAFF INYFSTIGATION
City stalf is h~r~by Jin:ctcd to investigate the issue of ground mounted utility installations in
,:onsideration of the possible adoption of ordinances reasonably regulating stI\:h install:Hions in the
il1lacst of the public health safety and well:m:. and existing franchise agreements \:Ind ordinances, during
this tcmporury moratorium.

~ECTION~: All Ordinances and pal1s of Ordinances in contlict with or inconsistent with the provisions
~)fthis Ordinam:t.: are hereby repealed to tbe extent of any such contliet or inconsistency.

SECTION 5: That if any part of part \)f portion of tlus Ordinance is (kdarcd invalid by a COUI1 of
ullnpet~nt jurisdiclion, such partial invalidity shall not atTect the rt.'TTIuindcr of this Ordinance.

)ECTION 6: This Ordinance shall be in full force and etfect from and after its passage, approval, and
publication in pamphlet form as is hereby authorized and directed to be done by the Mayor and City
Council.

/\l'ES: Aldermen Kneip, Kolz. Shawke. Subach, Tolemy, Wesley and Winger
NAYS: None
ABSENT: Alderman Piegzik

Passt,;u this -il..-.-day of Apri 1 ,2006.

Approved this ~dayof7"~~__

SIGNED:

ArrEST:



CERTIFICATE OF SERVICE

The undersigned, an attorney, certifies that on May 11,2006, he caused a copy of the
foregoing Amended Complaint for Declaratory and Other Relief to be served upon the following
persons by First Class United States Mail, postage prepaid:

Village of Wood Dale, Illinois
cIa Kenneth Johnson, Mayor
404 North Wood Dale Road
Wood Dale, IL 60191

lsI Hans J. Germann
Hans 1. Germann
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•
1200 L.W. Besinger Drive. Carpentersville. IL 60110
Phone (847) 836-2464 Fax (847) 426-9125
Email: bcole@Vil.carpentersville.iI.us

March 23, 2006

Ms. Pam Summers
Project Manager - Project Lightspeed
AT&T Illinois
Design Engineering
255 E. Chicago Street
Elgin, Illinois 60120

Re: Project #: 5801149, Project #: 5800548, and Project #: 5807300

Dear Ms. Summers:

B08 COLI!
Public Wotks Director

I am in receipt of your requests to perfonn certain work related to the above referenced
projects.

It is the understanding of the Village of Carpentersville (Village) that Project Ughtspeed
will enable residents to receive television services. Based on that understanding, AT&T
is subject to local franchising authority by providing video services to residents of the
Village. A franchise agreement between AT&T and the ViUage must be in place prior to
pennission being granted for the use of public right-of-way for the physical plant
associated with Project Llghtspeed. Therefore, permission for the work associated with
the above referenced projects is denied.

The Village requests that AT&T provide a draft franchise agreement for review and
discussion.

~
Bob Cole '
Public Works Director

Cc: Village Board
Village Manager
Village Attorney
Assistant Village Manager
Village Engineer
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

ILLINOIS BELL TELEPHONE
COMPANY, INC., d/b/a AT&T Illinois,

Plaintiff,

vs.

VILLAGE OF CARPENTERSVILLE,
ILLINOIS

Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No.

06
",",,~'C 1919

COMPLAINT FOR DECLARATORY AND OTHER RELffiF

Jllinois Bell Telephone Company, Inc. d/b/a AT&T lllinois ("AT&T Illinois") brings this

action for declaratory, injunctive, and other relief and alleges as follows:

INTRODUCTION

1. The Village of Carpentersville ("Village") has deprived AT&T Illinois of its

rights to use the public rights-of-way for its telecommunications network, on the theory that

AT&T Illinois may not upgrade its network unless it first enters into a video franchise with the

Village. The Village is wrong, and its actions are contrary to law.

2. Project Lightspeed is AT&T Inc.' s ("AT&T') initiative to invest nearly $5 billion

across its l3-state incumbent local telephone service territory, including Dlinois, to upgrade its

telecommunications network to a fiber-rich infrastructure capable of delivering innovative new

services to consumers and improving the service quality of existing services. By deploying even

more fiber optic facilities and associated equipment in its existing network, AT&T J11inois will

increase the amount of available bandwidth to residential customers. This upgraded network will

enable AT&T J11inois to provide both telecommunications services that AT&T Illinois already



provides today, such as voice telephone service, and a bundle of new communications services,

including Voice over Internet Protocol ("VoIP"), even higher-speed Internet access, and Internet

Protocol ("IP") video services.

3. AT&T Illinois's network upgrade is driven by a new competitive landscape.

Cable television companies have rapidly entered into the traditional markets of local telephone

companies such as AT&T Illinois, and have begun offering the coveted "triple play" of

communications services - a complete package of voice, Internet access, and video services. In

order to enter the triple play competition using its telecommunications network, and to deliver to

consumers the new services that IP technology makes possible, AT&T Illinois must upgrade its

network by deploying additional fiber optic facilities and associated equipment cabinets in public

and private rights-of-way, which in most instances already are occupied by AT&T Illinois's

existing network facilities.

4. The Village, however, has stopped AT&T Illinois in its tracks. In early March,

2006, AT&T III inois submitted three permit applications to the Village to place three new

equipment cabinets, along with associated fiber optic conduit and underground electric service,

adjacent to existing cabinets. The Village flatly denied all three permits, asserting that AT&T

Illinois must enter into a video franchise agreement with the Village before it can upgrade its

network.

5. The Village's obstruction is contrary to law. Under both federal and state law,

AT&T Illinois has a right to use the public rights-of-way to construct and operate its

telecommunications network, and the Village may not deny AT&T Dlinois access to the rights

of-way. In addition, the Village may not lawfully require AT&T Ulinois to obtain a video

franchise.
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JURISDICTION AND VENUE

6. This Court has jurisdiction over this action pursuant to 28 U.S.c. § 1331 because

AT&T Illinois's claims arise under the Constitution and laws of the United States, including the

federal Telecommunications Act of 1996 ("1996 Act") and the "cable" provisions set forth in

Title VI of the federal Communications Act of 1934 ("1934 Act"). This Court has supplemental

jurisdiction over AT&T Illinois's state law claims pursuant to 28 U.S.C. § 1367. The Court's

authority to grant declaratory relief and other appropriate relief is founded upon 28 U.S.C. §§

2201 and 2202.

7. Venue in this district is proper pursuant to 28 U.S.C. § 1391(b). AT&T Illinois

does business in this district, the Village is located in this district, and substantial components of

the property affected by the Village's actions are located in this district.

PARTIES

8. AT&T Illinois is a corporation organized under the laws of the State of Illinois,

with its principal place of business in minois. AT&T Illinois is a subsidiary of AT&T Inc.

("AT&T'). AT&T Illinois is an ·'incumbent local exchange carrier" ("incumbent LEC" or

"!LEC"), as that term is defmed in Section 251 (h) of the federal 1996 Act, in its authorized

service areas in the State of minois.

9. The Village is a municipal corporation organized and constituted under the

Constitution and laws of the State of Illinois.

BACKGROUND

A. Description of AT&T Illinois's Network Upgrade

10. For many decades, telephone companies (including AT&T Illinois) used

exclusively copper wires for "loops," or the transmission facilities that connect the homes and
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businesses of customers to the buildings (known as "central offices") that house the switches

used to route and connect telephone calls. In the late 1980s, many local telephone companies,

including AT&T Illinois, began installing fiber optic wires in lieu of copper wires over certain

parts of their local networks. Beginning in late 1999, AT&T lllinois undertook "Project Pronto"

to further deploy more fiber optic cable deeper (that is, closer to customers' premises) into its

network.

11. AT&T lllinois undertook Project Pronto so that its network was capable of

supporting Digital Subscriber Line ("DSL") services, such as high-speed Internet access, on a

wide basis. DSL technology is distance sensitive, meaning that, as is the case with all copper

based services, the signal strength and the amount of available bandwidth to the subscriber

decreases the further the signal must travel over a copper loop. Because many of its copper

loops were too long to support the provision of broadband DSL service, AT&T Illinois began

deploying additional fiber optic cables (which do not experience the same signal degradation as

copper) from its central offices to a point between the central office and the customer premises.

At that point, known as a Remote Tenninal (or "RT"), AT&T Illinois placed cabinets (or in some

cases underground vaults) to house electronics used to provide DSL service and to cross~connect

the fiber optic cables with existing copper wires extending from the RT to the customer

premises. As a result of this network upgrade, much of AT&T Illinois's outside plant network

now consists of loops that are part fiber optic cable and part copper wire.

12. Project Lightspeed picks up where Project Pronto left off by extending the fiber

portion of AT&T illinois's network even deeper into neighborhoods. For neighborhoods where

AT&T Illinois currently provides service, AT&T Illinois will install additional fiber optic cable,

extending further than existing RTs to a "node" near the edge of a residential neighborhood,

4



typically 3,000 to 5,000 feet from the customer premises. At the node, AT&T Illinois will place

additional electronics housed in new equipment cabinets (in most cases called "52B cabinets"),

and from the node to customers' premises AT&T Illinois will utilize the existing copper

facilities.

13. By moving these electronics closer to customer homes and by reducing the length

of copper wires used to provide service, AT&T lllinois will be able to provide substantially more

bandwidth to its subscribers, as well as new services that require more bandwidth than AT&T

Illinois's existing network could support. For example, the upgraded network will enable AT&T

Illinois to provide an Internet Protocol-based voice service known as "VoIP" service, a

significantly faster Internet access service, and an IP video service, in addition to

teleconununications services that AT&T lllinois has provided to customers for years.

14. These network upgrades will have limited impact on the public rights-of-way that

AT&T lllinois's facilities already occupy. AT&T lllinois is using existing copper facilities from

the node to customer homes, so its upgrade will have minor impact on the public streets and

rights-of-way in individual neighborhoods. Further, the additional fiber optic cable and

associated equipment and cabinets that AT&T Illinois will deploy will follow the same rights-of

way already used by AT&T lllinois, resulting in little expected disruption of public convenience.

B. Description of IP-Based Services

15. IP is essentially the common language of the Internet, and is the transmission

protocol that underlies the "packet switching" used to route and send data from one computer to

another on the Internet. Packet switching is a method of routing information by first dividing

messages - whether comprised of voice, pictures. video, or other information - into discrete

"packets" of data. The data packets are then transmitted individually and, once the packets
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arrive at the destination, they are re-compiled into the original message. From the network's

view, an IP packet is an IP packet irrespective of the infonnational content of the packet. Thus,

using the high-bandwidth loops resulting from AT&T Illinois's network upgrade, AT&T lllinois

can provide multiple IP-based services, including IP-based voice, video, and Internet access

services.

16. While AT&T Illinois will provide new IP-based services, including an IP video

service, over its upgraded network, AT&T Illinois's network architecture remains fundamentally

the same. In particular, AT&T Illinois's architecture will remain a fundamentally two-way

architecture supporting a broad array of communications services, as it has for decades. AT&T

Illinois's existing network is, and its upgraded network will remain, a two-way, point-to-point,

switched network that allows customers to send or obtain communications - including voice and

data communications - upon demand. For instance, unlike television broadcast or cable

television service, which provide a one-way broadcast of video programming to customers, the

IP video component of AT&T Illinois's planned suite of IF-based services is a highly interactive,

two-way service that will provide each customer a unique, individualized data stream.

C. The Carpentersville Permits

17. On March 6, 7, and 8, 2006, AT&T Dlinois submitted three permit requests

(Projects 5801149, 5800548, and 5807300) to the Village to undertake work related to Project

Lightspeed. The three requests are attached hereto as Exhibit A. Each of the requests described

a similar project AT&T Illinois sought to undertake, in three different locations within the

Village. In particular, in each of these three locations, AT&T Illinois proposed to place a 52B

cabinet adjacent to existing AT&T equipment cabinets, to install underground electric service to

the new cabinet, and to place conduit to transport fiber optics. The new 52B cabinets are
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intended to provide telecommunications services in addition to new IP-based services. That is,

AT&T Illinois will use electronic equipment contained in the 52B cabinets not just to provide

new IP-based services, but also to provide telecommunications services such as residential

telephone service.

18. On March 23, 2006, the Village denied all three of AT&T Illinois's requests,

preventing AT&T Illinois from commencing its planned network upgrade projects. See Exhibit

B hereto. The Village stated that because AT&T Illinois's network upgrade "will enable

residents to receive television services," a "franchise agreement between AT&T and the Village

must be in place prior to permission being granted for the use of public right-of-way for the

physical plant associated with Project Lightspeed."

19. The Village's obstruction is contrary to law for numerous reasons. In particular:

(l) The facilities that AT&T lllinois seeks to deploy will be used to provide

telecommunications services. Federal law, in particular 47 U.S.C. § 253, prohibits the

Village from denying AT&T Illinois access to the public rights-of-way to deploy

facilities that will be used to provide telecommunications services;

(2) Illinois law grants every telecommunications carrier the right to place its

wires and other facilities in the public ways. AT&T lllinois is a telecommunications

carrier, and thus the Village's attempt to block AT&T Illinois from placing its wires and

other facilities in the public ways violates AT&T Illinois's statutory rights and is contrary

to lllinois law;

(3) AT&T Illinois's deployment in the Village's rights-of-way of facilities

that will transmit voice, data, and video services, as well as the actual provision of those

services, are activities protected by the First Amendment to the United States
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Constitution. The Village's attempt to prohibit AT&T lllinois's First Amendment

activities does not further any important or substantial governmental interest, is far

greater than is essential to further any important or substantial governmental interest even

if such an interest existed, and deprives AT&T lllinois of its rights under the First

Amendment;

(4) AT&T Illinois' IF video service is not subject to video franchising under

federal law. The federal Cable Act requires a local franchise only for "cable services"

provided over a "cable system." AT&T Illinois's IF video service is not a "cable service"

and will not be provided over a "cable system";

(5) The Village's attempt to impose a video franchise requirement upon

AT&T Illinois's IF video service conflicts with and frustrates Congress's objectives of

promoting the deployment of broadband facilities, such as those at issue here, through

regulatory forbearance, and is thus preempted by federal law;

(6) AT&T Illinois' IF video service is not subject to franchising under Illinois

law because, like federal law, lllinois law permits the Village to impose a video franchise

requirement only upon the provision of "cable service," and AT&T Illinois's service is

not "cable service"; and

(7) AT&T Illinois' IF video service is not subject to franchising under the

Village's ordinances because, like federal law, those ordinances impose a video franchise

requirement only upon the provision of "cable service," and AT&T Illinois's service is

not "cable service."
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COUNT I

The Village's Attempt To Stop AT&T Illinois From
Deploying Its Facilities Is Preempted By Federal Law

20. AT&T Illinois repeats paragraphs 1 through 19 as though fully set forth herein.

21. Through the federal Telecommunications Act of 19%, Congress imposed strict

limitations on municipal authority over telecommunications carriers such as AT&T Illinois. The

Village's attempt to prevent AT&T Illinois from deploying its facilities is prohibited by federal

law.

22. The 1996 Act established a pro-competitive. deregulatory national policy

framework. Since the Act's inception, Congress and the Federal Communications Commission

("FCC") consistently have stressed the importance of reducing regulation and encouraging the

rapid deployment of new telecommunications technologies. Those policy objectives are

paramount, for the federal courts have recognized that with regard to the matters addressed by

the 1996 Act and the FCC's implementing regulations, Congress unquestionably has taken the

regulation of local telecommunications competition away from state and local governments.

23. In accord with these principles, Section 253 of the 1996 Act (47 U .S.C. § 253)

prohibits state and local governments from creating legal requirements that prohibit or have the

effect of prohibiting a telephone company like AT&T Illinois from providing

telecommunications services. Section 253 grants AT&T Illinois and other telecommunications

providers an absolute right to provide telecommunications services and to compete in the local

marketplace and prohibits state and municipal governments from interfering with that right.

24. The Village's actions go far beyond the Village's limited power to engage in

reasonable and ordinary management of the public rights-of-way. The Village instead seeks to

prevent AT&T Illinois from accessing the public rights-of-way altogether. Under Section
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253(a), the Village's actions do not constitute legitimate rights-of-way regulation, but rather

amount to an unlawful attempt to stop AT&T Illinois's deployment in the public rights-of-way of

facilities that will be used to provide telecommunications services.

25. By purporting to exercise authority to exclude AT&T Ulinois from the Village's

streets and public rights-of-way and to prohibit AT&T Illinois from installing additional facilities

that will be used to provide telecommunications services to the Village's residents, the Village's

actions violate Section 253 of the 1996 Act.

26. Pursuant to the Supremacy Clause of the United States Constitution, the Village's

actions are thus preempted by federal law.

27. AT&T Illinois therefore is entitled to declaratory, injunctive and other relief as

described in the prayer for relief at the end of this Complaint.

COUNT II

The Village Is Violating AT&T Illinois's Statutory Right Under The
Illinois Telephone Company Act To Deploy Its Facilities In The Public Rights Of Way

28. AT&T lllinois realleges and incorporates paragraphs 1 through 27 as though fully

set forth herein.

29. Under llIinois's Telephone Company Act, "every telecommunications carrier is

authorized to construct, maintain, alter and extend its poles, wires, and other appliances as a

proper use of highways, along, upon, under and across any highway, street, alley, public right-of-

way dedicated or commonly used for utility purposes, or water in this State, but so as not to

incommode-the public in the use thereof." 220 ILCS 65/4.

30. Illinois municipalities may not prevent telecommunications carriers from

constructing and maintaining their lines and associated facilities upon and across any public
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roads, streets and waters of DIinois as long as the telecommunications carrier does so in a marmer

as not to incommode the public in the use of such roads, streets and waters.

31. AT&T llIinois is a "telecommunications carrier" within the meaning of the

Telephone Company Act. Accordingly, AT&T DIinois has a statutory right to use the public

ways to install its facilities.

32. AT&T Illinois's network upgrade in the public rights-of-way within the Village

will not obstruct or hinder the usual travel or public safety on such public ways or obstruct the

legal use by other utilities.

33. The Village's attempt to block AT&T Illinois's placement of its facilities in the

public rights-of-way violates AT&T Illinois's statutory rights under the Telephone Company Act

and is contrary to Illinois law.

34. AT&T Illinois therefore is entitled to declaratory, injunctive and other relief as

described in the prayer for relief at the end of this Complaint.

COUNT III

The Village's Attempt to Prohibit AT&T Illinois From
Deploying Its Facilities Violates The First Amendment to the United States Constitution

35. AT&T llIinois realleges and incorporates paragraphs I through 34 as though fully

set forth herein.

36. The First Amendment to the Constitution of the United States rests on the

assumption that the widest possible dissemination of infonnation from diverse and antagonistic

sources is essential to the welfare of the public and that a reduction in the volume of available

speech hanns not only speakers themselves but society as a whole which is deprived of an

uninhibited marketplace of ideas.
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37. The infonnation transmitted through the services that AT&T Illinois will provide

over the facilities that it seeks to lay and upgrade in the Village's rights-of-way is entitled to

protection under the First Amendment.

38. The Village's decision to prohibit AT&T Illinois from upgrading its facilities with

additional fiber optic cable and associated equipment and cabinets that will be used to provide

telephone and telecommunications services and IP-based services constitutes an unlawful

abridgement of AT&T Dlinois's First Amendment rights.

39. The Village's attempt to prohibit AT&T Illinois's First Amendment activity in the

face of the federal government's policy objective of expanding advanced and interactive services

unfettered from federal or state regulation does not further - and, indeed, runs directly counter to

- an important or substantial governmental interest.

40. Even if the Village's prohibition on AT&T lllinois's First Amendment activity

did further an important or substantial governmental interest, the Village's absolute ban on

AT&T Illinois's access to the rights~of-way for the purpose of deploying additional fiber optic

cable and associated equipment and cabinets is far greater than is essential to the furtherance of

any such interest.

41. 42 U.S.c. § 1983 provides in relevant part that:

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit in equity, or other proper
proceeding for redress.

42. The Village is a "person" within the meaning of 42 U.S.c. § 1983, and at all times

relevant to this action the Village has acted under color of state law.
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43. The Village's refusal to allow AT&T Illinois to access rights-of-way to upgrade

its facilities with additional fiber optic cable and associated equipment and cabinets that will be

used to provide telephone and telecommunications services and IP-based services deprives

AT&T Illinois of its rights, privileges, and immunities under the Constitution of the United

States.

44, 42 U.S.C. § 1988 provides in relevant part that "[i)n any action or proceeding to

enforce a provision of section[] * * * 1983 * * *of this title, * * * the court, in its discretion,

may allow the prevailing party, other than the United States, a reasonable attorney's fee as part

of the costs."

45. Accordingly, this Court should declare that the Village'S actions violate 42 U.S.C.

§ 1983 by depriving AT&T Illinois of the rights, privileges, and immunities afforded to it by the

Constitution of the United States, and hold that the Village's actions violate the First

Amendment and that AT&T Illinois is entitled to injunctive and other relief as described in the

prayer for relief at the end of this Complaint. Furthermore, this Court should award attorneys'

fees to AT&T IlJinois pursuant to 42 U.S.c. § 1988.

COUNT IV

AT&T Illinois's IP Video Service Is
Not Subject To Franchising Under Federal Law

46. AT&T Illinois realJeges and incorporates paragraphs 1 through 45 as though fully

set forth herein.

47. The "cable" provisions of federal law are contained in the Cable Communications

Policy Act of 1984, Pub. L. No. 98-549, 98 Stat. 2779 (1984) ("Cable Act"), which is Title VI of

the federal Communications Act. Title VI provides that "a cable operator may not provide cable

service without a franchise" granted by a local franchising authority. 47 U.S.C. § 541(b)(1).
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48. AT&T Illinois's IF video service is not "cable service" within the meaning of

Title VI, and AT&T Illinois's provision of IP video service does not make AT&T Illinois a

"cable operator."

49. Title VI's franchise requirement does not apply to AT&T Illinois's IP video

service because that service is not a "cable service."

(a) Title VI defines a "cable service" as "(A) the one-way transmission to

subscribers of (i) video programming, or (ii) other programming service, and (B)

subscriber interaction, if any, which is required for the selection or use of such video

programming or other progranuning service." 47 U.S.C. § 522(6).

(b) AT&T Illinois's planned IP video service is not a "cable service" because

it involves customized two-way video transmission, not "one-way transmission." Unlike

traditional cable service. which provides one-way transmission of the very same video

signal to all subscribers at all times, AT&T Illinois's IP video service is a switched.

interactive two-way service provided via a point-to-point, interactive network

architecture. The two-way, customized nature of AT&T Ulinois's IP video service places

it outside of Title VI's defmition of "cable service," and hence outside of Title VI's cable

franchise requirement.

50. Title VI's franchise requirement also does not apply to AT&T llIinois's IP video

service because AT&T Illinois is not a "cable operator."

(a) Title VI defines a "cable operator" as "any person or group of persons (A)

who provides cable service over a cable system and directly or through one or more

affiliates owns a significant interest in such cable system, or (B) who otherwise controls
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or is responsible for, through any arrangement, the management and operation of such a

cable system." 47 U.S.C. § 522(5).

(b) AT&T Illinois is not a "cable operator" within the meaning of this

provision because its IP video service is not a "cable service."

51. AT&T Illinois therefore is entitled to declaratory, injunctive and other relief as

described in the prayer for relief at the end of this Complaint.

COUNT V

The Village's Attempt To Require AT&T Illinois To Obtain A Franchise
To Provide Its IP Video Service Is Preempted By The Federal Cable Act And Other

Provisions Of The Federal Communications Act of 1934 As Amended

52. AT&T Illinois realleges and incorporates paragraphs 1 through 51 as though fully

set forth herein.

53. The federal Cable Act expressly defmes the class of entities upon which

municipalities may impose cable franchise requirements - i.e., cable operators that provide cable

service over a cable system. AT&T Illinois's IP video serviceis not a cable service, nor is it

provided over a cable system. Rather, AT&T Illinois's IP video service is an interstate,

advanced service that will be provided over an advanced broadband network.

54. The purpose of the Cable Act is to "establish a national policy concerning cable

communications" and "franchise procedures and standards." 47 U.S.C. § 521(1), (2) (emphasis

added). Accordingly, Congress specifically mandated that "any provision of law of any State,

political subdivision, or agency thereof, or franchising authority ... which is inconsistent with

this Act shall be deemed to be preempted and superseded." Id. § 556(c).

55. The Village's attempt to impose a franchise requirement upon AT&T Illinois's

provision of IP video services is not consistent with the Cable Act, because Congress chose not
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to authorize any local franchise requirements for non-cable services. The federal definitions of

"cable system" and "cable service" - and in particular the tenn "one-way transmission" (47

U.S.C. § 522(6) (defining "cable service")) - reflect traditional cable television technology,

whereby a cable company simultaneously transmits to all subscribers a one-way package of all

the video progranuning offered by the cable company. In overhauling corrununications law in

the 1996 Act, Congress was well aware of the promise of "advanced telecorrununications

capability," including "high-speed, switched, broadband teleconununications capability" that can

be used to provide, among other things, "video teleconununications" in competition with

traditional cable video services. 47 U.S.c. § 157(nt). However, Congress chose to (i) retain the

traditional defmition of "cable service" as a "one-way transmission" (see Pub. L. No. 104-104,

Sec. 301(a), 110 Stat. 56, 114 (1996», and (ii) take a completely different tack for broadband

services, expressly directing all regulators to "remov[]e barriers to infrastructure investment and .

. . promote competition" for all broadband services, including "video telecommunications." 47

U.S.c. § 157(nt) (Section 706 of 1996 Act). These choices reflect Congress's objectives of

establishing "reduced" and "lighter regulatory burdens," choosing to rely on "the operation of

market forces" to achieve its pro-competitive goals, and of providing "multiple entry options to

promote competition, to encourage investment in new technologies and to maximize consumer

choice of services." H.R. Rep. No. 104-458 at 172, 177-78.

56. These choices preempt attempts by local governments to subject these advanced

services, such as AT&T Illinois's IP video service, to franchising requirements. "[W]here failure

of ... federal officials affinnatively to exercise their full authority takes on the character of a

ruling that no such regulation is appropriate or approved pursuant to the policy of the statute,"

state action that seeks to alter that "ruling" is preempted. Ray v. Atlantic Richfield Co., 435 U.S.
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151, 178 (1978) (quoting Bethlehem Steel Co. v. New York State Labor Relations Bd., 330 U.S.

767, 774 (1947».

57. Congress also established a federal policy of encouraging the rapid deployment of

advanced broadband capabilities through "regulatory forbearance" and "other regulating

methods that remove barriers to infrastructure investment." 47 U.S.C. § 157(nt). Implementing

and building upon this federal policy, the FCC has identified "encourag[ing] the ubiquitous

availability of broadband to all Americans" as its "primary goal" (Cable Modem Order. 14),1

and has adopted a "minimal regulatory framework" for "broadband deployment" (Broadband

Framework Order, 1 44). 2 The FCC also has made clear that this federal policy encompasses

"advanced facilities" with the "capability for providing advanced services, including ... multi-

channel video" services. FTTC Reconsideration Order, '13 & n.45.3

58. While consistently removing barriers to broadband deployment under federal law,

the FCC also has confIrmed that states are not permitted to erect regulatory barriers that

"undermine the effectiveness of the (FCC's] incentives for deployment [of broadband facilities],

including the advancement of section 706 goals." The Village's attempt to impose a franchise

requirement on AT&T Dlinois's facilities for IP-based video services directly conflicts with,

undermines, and thwarts the well-established federal policy of promoting broadband services and

deployment through non-regulation and removal of barriers to investment.

I Declaratory Ruling arId Notice of Proposed Rulemaking, Inquiry Concerning High-Speed
Access to the Internet over Cable and Other Facilities, 17 FCC Red. 4798 (2002) C<Cable
Modem Order").
2 Report and Order and Notice of Proposed Rulemaking, ln re Appropriate Frameworkfor
Broadband Access to the Internet over Wireline Facilities, CC Docket Nos. 02-33 et al., FCC
05-150 (FCC reI. Sep. 23, 2005) ('<Broadband Framework Order").
3 Order on Reconsideration, Review of the Section 251 Unbundling Obligations ofIncumbent
Local Exchange Carriers, 19 FCC Red. 20293, 20299 (2004) ("FITC Reconsideration Order").
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59. Pursuant to the Supremacy Clause of the United States Constitution, the Village's

actions are thus preempted by federal law.

60. AT&T Illinois therefore is entitled to declaratory, injunctive and other relief as

described in the prayer for relief at the end of this Complaint.

COUNT VI

State Law Does Not Authorize The Village To Require AT&T Illinois
To Obtain A Franchise In Order To Provide Its IP Video Service

61. AT&T Illinois realleges and incorporates paragraphs 1 through 60 as though fully

set forth herein.

62. Illinois law grants to municipalities with a population of less than 1,000,000 the

authority to "license, franchise and tax more than one cable operator to provide community

antenna television services." 65 ILCS 5/11-42-11(e). A "cable operator" "is defmed as that tenn

is defmed under Section 602(4) of the Cable Communications Policy Act of 1984, Public Law

98-549 [47 U.S.c. § 522(5»)." Id.

63. AT&T Illinois is not a "cable operator" within the meaning of Section 602(4) of

the Cable Communications Policy Act of 1984 (47 U.S.c. § 522(5», and hence is not a "cable

operator" within the meaning of 65 ILCS 5/11-42-1l(e), because its IP video service is not a

"cable service."

64. Accordingly, Illinois law does not authorize the Village to require AT&T Dlinois

to obtain a video franchise and the Village's denial of AT&T Illinois' permit applications is ultra

vires.

65. AT&T Illinois therefore is entitled to declaratory, injunctive and other relief as

described in the prayer for relief at the end of this Complaint.
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COUNT VII

The Village's Cable Franchise Ordinance
Does Not Applv To AT&T Illinois's IP Video Service

66. AT&T Illinois realleges and incorporates paragraphs 1 through 65 as though fully

set forth herein.

67. Chapter 5.20 of the Village's ordinances. titled "Cable Television Systems,"

requires a franchise to operate a "cable system" within the Village. Section 5.20.050(C).

Chapter 5.20 defines a "cable system" as "a facility consisting of a set of closed transmission

paths and associated signal generation, reception, and control equipment, that is designed to

provide cable service, which includes video programming and which is provided to multiple

subscribers within a community" (Section 5.20.010), and further defines "cable service" as "[t]he

one-way transmission to subscribers of video programming or other programming services" and

"[s]ubscriber interaction, if any, which is required for the selection of such video programming

or other programming service" (ici).

68. AT&T Illinois's IP video service is not a "cable service" within the meaning of

the Village's Cable Television Systems ordinance, and hence AT&T Illinois is not subject to

franchising under that ordinance. Among other things, AT&T Illinois' s IP video service does

not involve the "one-way transmission to subscribers of video programming."

69. AT&T llIinois therefore is entitled to declaratory, injunctive and other relief as

described in the prayer for relief at the end of this Complaint.

PRAYER FOR RELIEF

THEREFORE, AT&T Illinois respectfully requests that this Court grant it the following

relief:
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(a) Enjoin the Village from blocking AT&T Illinois's planned system
upgrade;

(b) Issue an injunction and a writ of mandamus requiring the Village
to grant AT&T Illinois permission to undertake its requested
network upgrade projects;

(c) Declare that AT&T Illinois is not required under the federal Cable
Act to obtain a franchise in order to provide its IP video service;

(d) Declare that any attempt to require AT&T Illinois under state or
local law to obtain a franchise in order to provide its IP video
service is preempted by federal law;

(e) Declare that AT&T Illinois is not required under the state or local
law to obtain a franchis~ in order to provide its IP video service;

(f) Enjoin defendants from acting in any manner inconsistent with the
declaratory relief sought herein, including attempting to require
AT&T Illinois to obtain a franchise in order to provide IP video
service;

(g) Award AT&T lllinois its attorneys' fees pursuant to 42 U.S.C. §
1988; and

(h) Award AT&T Illinois such other and further relief as the Court
deems just and proper.

Respectfully Submitted,

ILLINOIS BELL TELEPHONE COMPANY, INC.

Ronald F. Labedz
AT&T Services, Inc.
225 W. Randolph Street
Chicago, Illinois 60606
Telephone: (312) 727-2552
Facsimile: (312) 845-8976

Dated: April 6. 2006

By:~~
One of its Attorneys J
Stephen M. Shapiro
Christian F. Binnig
Robert M. Dow, Jr.
Hans J. Germann
MAYER, BROWN, ROWE & MAW, LLP
71 South Wacker Drive
Chicago, lllinois 60606
Telephone: (312) 782-0600
Facsimile: (312) 701-7711

Attorneys for Plaintiff AT&T Illinois
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

ILLINOIS BELL TELEPHONE )
COMPANY, INC., d/b/a AT&T lllinois, )

)
Plaintiff, )

)
vs. )

)
VILLAGE OF CARPENTERSVILLE, )
ILLINOIS )

Defendant. )
)

Case No.

Local Rule 3.2 Notification of Affiliates - Disclosure Statement

Pursuant to Local Rule 3.2, Plaintiff lllinois Bell Telephone Company, Inc. d/b/a AT&T

Illinois, by and through its attorneys, discloses the following:

(1) The fun name of the nongovernmental corporate party:

Illinois Bell Telephone Company, Incorporated

(2) Identification of all its parent corporations:

Illinois Bell Telephone Company is a wholly-owned subsidiary of SBC
Teleholdings, Inc. In turn, SBC Teleholdings, Inc. is a wholly-owned subsidiary
of AT&T Inc.



(3) Identification of any publicly held corporation that owns 10% or more of the
corporate party's stock:

Illinois Bell Telephone Company is wholly·owned by SBC Teleholdings, Inc.
and there is no publicly held corporation that owns 10% or more of the party's
stock.

Respectfully Submitted,

ll.LINOIS BELL TELEPHONE COMPANY, INC.

Ronald F. Labedz
AT&T Services, Inc.
225 W. Randolph Street
Chicago, llIinois 60606
Telephone: (312) 727-2552
Facsimile: (312) 845-8976

Dated: April 6. 2006

By:~~
One of its Attorneys ':...0.--/

Stephen M. Shapiro
Christian F. Binnig
Robert M. Dow, Jr.
Hans J. Germann
MAVER, BROWN, ROWE & MAw, LLP
71 South Wacker Drive
Chicago, illinois 60606
Telephone: (312) 782-0600
Facsimile: (312) 701-7711

Attorneys for Plaintiff
Illinois Bell Telephone Company
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Date: 3/6/06

Project #: 5801149

Mr. Rob Cole
Director of Public Works
1200 Besinger Drive
Carpentersville, IL. 60110

Dear Sir:

AT&T Illinois
Design Engineering
255 E. Chicago Ave.
FLR I
Elgin, IL 60120

RECEIVED
MAR 09 ZUUti

In accordance with the terms of the ordinance granting certain rights to SBC permission
is hereby requested to perform work as indicated on the attached sketcll.

Bring fiber to within 3,000 feet of homes being served by existing interface cabinet (as shown on
attached sketch) to drive fiber optic technology deeper into the network. This will result in
greater reliability of the network and meet the customers demands for higher access speeds.

1. Place conduit to transport the fiber optics and handhole .
2. Place electronics outdoor cabinet (63"H x 44"W x 20"0)
3. Install underground electric service from pole to the electronics outdoor cabinet.

If you have any questions regarding this work, will you please contact the engineer
specified at listed number on the attached page.

Sincerely,

rr>~ /flJm StYn}.rr;lC;es

Pam Summers
Project Manager - Project Lightspeed

Peg'nasrequested~l~~:
-·e\\\ \~~.,----

Expir

w-_.....u.s.oowo....-
------_.__ _..__ .. --'----_.._...•_.__ •...._---- ..
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Project Lightspeed
Supplement to Attached Permit Sketch

Project No.: 5801149

Proposed by: Pam Summers, Engineer
255 E. Chicago Avenue, Elgin. Illinois 60120

Phone: 847-888-6855 Fax: 847·742·1631
Email: ps3521@att.com

Located in the City/Village of: Carpentersville
NW QTR. SEC. 13

Dundee Township, Kane County, Illinois

Code & Symbol Explanation (proposed Work if Applicable Indicated by Heavy
Unes)

T

D
___T__

PROPOSED FmER OPTIC HANDHOLE 30"Wx48"Lx46··0

PROPOSEO CONDUIT (4" Plastic)

PROPOSED 90"L x 68u W xS"O CONCRETE PAD W/CABINET
CABINET DIMENSIONS 63"H x 44"W X 20"0

EXISTING CONDUIT/CABLE AS INDICATED

EXISTING AT&T/SBC MANHOLE

ELECTRlC TRANSFORMER or PEDESTAL

E PROPOSED ELECfRIC (IN 2" CONDUIT)

® UTILITY POLE

EXISTING AT&T/SBC PEDESTAL

--------_._-_ ..._-----_ ..•_--_.._-- _.
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Date: 3/7/06

Project #: 5800548

Mr. Rob Cole
Director of Public Works
1200 &singer Drive
Carpentersville, IL. 60110

Dear Sir:

AT&Tlllinois
Design Engineering
255 E. Chicago Ave.
FLR 1
Elgin, n.. 60120

RECEIVED
MAR 09 2006

In accordance with the terms of the ordinance granting certain rights to sac permission
is hereby requested to perform work as indicated on the attached sketch.

Bring fiber to within 3,000 feet ofhomes being served by existing interface cabinet (as shown on
attached sketch) to drive fiber optic technology deeper into the network. This will result in
greater reliability of the network and meet the customers demands for higher access speeds.

1. Place conduit to transport the fiber optics from existing Handhole at 96 Hazard to new
Handhole at 612 Hazard. ( 14" PVC)

2. Place electronics outdoor cabinet (63"H x 44"W x 20"0)
3. Install underground electric service from pole to the electronics outdoor cabinet. 1·2"

galvanized steel pipe.

If you have any questions regarding this work, will you please contact the engineer
specified at listed number on the attached page.

~.e ?1PJ 5tJ""mBe~
Pam Summers
Project Manager - Project Ughtspeed

~._----_._------
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Project Lightspeed
Supplement to Attached Permit Sketch

Project No.: 5800548

Proposed by: Pam Sununers, Engineer
255 E. Chicago Avenue, Elgin, llIinois 60120

Phone: 847.s88-6855 Fax: 847-742-1631
Email: ps3521@att.com

Located in the City/Village of: Carpentersville
NW QTR. SEC. 14

Dundee Township, Kane County, Illinois

Code & Symbol Explanation (Proposed Work if Applicable Indicated by Heavy
Lines)

T

D
__T__

D
.. III

PROPOSED FIBER OPTIC HANDHOLE 30"Wx4S"Lx46"D

PROPOSED CONDUIT (4" Plastic)

PROPOSED 9O"L x 86"W XS"O CONCRETE PAD W/CABINET
CABINET DIMENSIONS 63"H x 44"W X 20"0

EXISTING CONDUIT/CABLE AS INDICATED

EXISTING AT&T/SBC MANHOLE

ELECTRIC TRANSFORMER or PEDESTAL

E PROPOSED ELECTRIC (IN 2" CONDUIT)

® UTILITY POLE

EXISTING AT&T/SBC PEDESTAL
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Date: ~/sJ011

Project #: 5801Sao

Mr. Rob Cole
Director of Public Works
1200 Besinger Drive
Carpentersville, It. 60110

Dear Sir:

AT&T illinois
Design Engineering
255 E. Chicago Ave.
FLRt
Elgin, IL 60120

In accordance with the terms of the ordinance granting certain rights to sBC permission
is hereby requested to perform work as indicated on the attached sketch.

Bring fiber to within 3,000 feet of homes being served by existing interface cabinet (as shown on
attached sketch) to drive fiber optic teclmology deeper into the network. This will result in
greater reliability of the network and meet the customers demands for higher access speeds.

1. Place conduit and 2 handholes to transport the fiber optics. Splice into existing conduit at
AT&T controlled environmental vault.

2. Place electronics outdoor cabinet (63"H x 44"W x 20"0) on concrete pad.
3. Install underground electric service from existing COMEO transfonner to the electronics

outdoor cabinet.

If you have any questions regarding this work, will you please contact the engineer
specified at listed number on the attached page.

~relY'F/~
~ !ibrl? ~H1n'u:es

Pam Summers
Project Manager - Project Ughtspeed

...-Plerm~1{\as requested is hereby granted:

~~\fC--

-'--'--~--'----~'-'------'-----.._--_._--
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Project Lightspeed
Supplement to Attached Pennit Sketch

Project No.: 5807300

Proposed by: Pam Summers, Engineer
255 E. Chicago Avenue, Elgin, Illinois 60120

Phone: 847-888-6855 Fax: 847-742-1631
Email: ps3521@att.com

Located in the City/Village of: Carpentersville
NE QTR. SEC. 14

Dundee Township, Kane County, Illinois

Code & Symbol Explanation (proposed Work if Applicable Indicated by Heavy
Lines)

T

o
___T__

PROPOSED FmER OPTIC HANDHOLE 30''Wx4S''LxJ6''D (~)

PROPOSED CONDUIT (4" Plastic)

PROPOSED 90"L x 6S"W x5"D CONCRETE PAD W/CABINET
CABINET DIMENSIONS 63"H x 44"W X 20"D

EXISTING CONDUIT/CABLE AS INDICATED

EXISTING AT&T/SBC MANHOLE

ELECTRIC TRANSFORMER or PEDESTAL

E PROPOSED ELECTRIC (IN 2" CONDUIT)

® UTILITY POLE

EXISTING AT&T/SBC PEDESTAL

--;----.....,...--------_.... _._--
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TO:

JI"ROM:

DATE:

RE:

AGE~~DA !TEflJl
G:::k 'tf~3 .okfl.' -u . --1 eo ..t.a.~.- ., .. -- - ~ -- _.

,-,~,.,e -r ~~
DfTER..DEPARTMENTAL MEMO

:Mayor {\ Trustees

JO!leph E. Breinig, VillageM~
March 30. 2006

Project Lightspeed

The accompanying materials from DuPage Mayors and Managers contain
information about Project Lightspeed, an initiative of AT&T (formerly SBq to
provide an IP-based network to deliver 'IV, broadband and voiceset'Vice~over
fiber. While competition in these markets might be welcome, AT&T has
demonstrated a desire to implement Project Lightspeed without negotiation of a
franchi$e agreement. In a number of area. communities AT&T has submitted
permit applications as if Project Lightspeed.were a maintenance acti\7ity, As a
telecommunications provide.r AT&T is not covered by a franchise agreement.
Conversely, other things regulate its use of the right-or-way. To date Carol
Stream has not been approached by A1'M.

The memorandum identifies several actions to be taken. Staff, upon
consultation with the Village Attorney, recommends the following:

1. Send a letter to AT&T advising t..~at n.o facilities relating to cable
television type services are to be installed without a fra..'lchise
agreement.

2. Send a letter to oth·er units of government in the Village ad:v:ising them
of Project Lightspeed an-d requesting their assistance i'1 den'j'ing AT&T
use of their property until a franchise agreement has been granted.

3. Careful review of any and all pennit applications submitted by AT&T.
Staff has confirmed that AT&T has not applied for a permit in Carol
Stream for work related to Project Lightspeed. Upon receipt of a
permit application from AT&T request additional information.

4. Rduse to issuepe:rmits for work in the rignt-of-way until a franclrise
agreement is in place.



5. Monitor the effectiveness of moratoriums and ordinances requmng
franchises for cable and multi-channel systems. staff will monitor
these efforts through participation in the regional collaboration and
the workShop.

As rioted in the materi.a.ls1 this, is a rapidly changing situation that will
require continued attention.

The Village went to great pains to ensure that cable televi5ion was
available throughout the community. AT&:ris demonstrated intent to cherry
pick areas for service may make good business sense,but could leave parts of
the community underserved and could further the inability of some community
members-to baveaccess to broadband services. This, together with the need to
have orderly use of the right-of~way, necessitates franoehising. Lastly,
franchising levels the playing field between AT&T and ComeRst and does not
give one provider unfair advantage.

Attachments
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Village of Carol Stream:
O'FFICE OF THE MAYOR

SOON.GIJl'f AV~N1JE" CA!IoLSTRCAwJU.lNOlS 60188--1899 .
, (~) S71-6l51 • FAX «l)(l) 66'·lOM

TDD (t53(») 668-~185
EMAIL rferu~\st:ra;m.org

Locti Taxing Bodies

AT&T (formerly SBC} has been attempting to in:lple~t Project Uabtapeed in various
communitica in the Chicago area. lnaome~ they'have~ to.obtain
permiMion for in.etallationofinfrutructure through direct contact with 8Choo1a. patk
districts and other tuing bodiea. While competition for the local cable company~
be welcome, it is the pollition of the Village of Carol Stream that the services
contemplated by Prqject UghtBpeed require a lcx:a.l. fnmchiae. A franchise agreement
will cnaure orderly use of the right-of-way and development of Project Lightspeed in
our community in a fair and equitable ItWmer.

To our knowledge, AT&T baa yet to attempt development in Carol Stream. If you have
been contacted J»euc notify me imJ:D«liately. Should you be contacted by AT&:!: in
the future, please contact me prior to taking any action. In SOIQe caaea AT&T' appean
to have beeiI Ie. than forthcoming in their dealinp with communities. Additional
inquiJy may be needed to determine their intent. OUr etd is pr'ep&U'ed to work with
your. on this matter.

Thank you for your cooperation on this isaue of OOtlUnimity importance.

sm~p;:.-+..~
Ron Ferraro
Mayor

cc: Board ofTrusteea


