e . . . . . - a5
I'he aumber of buildings at issue 1s too small 10 warrant any merger conditions.” The
Commission has long recognized that its public interest review of proposed mergers which
focuses on ensuring that the public interest benefits of a merger excecd any harm to the public
interest does not and cannot demand a “remedy” for every claimed harm. no matter how
Ju ! . 7 . . . . |
swall ™ Merger conditions, tike regulations generally, are costly to implement and can reduce
flexibibity and elhoiency, Thus, such conditions can make sensc only when they are shown to be
_ S _ - 50 - .
necessary to address a stgntlicant competitive problem.™ But the Commission need not even
cngage i that line-drawing here, because a closer examination of the competitive characteristics
ol the 32 remaiiing buildings contirms that no remedies are warranted for even the theoretical

. . . . <
concerns that anmmated the remedies in the prior mergers.

* dccord Carlton & Sider Reply Deel. 422,

Y See, e.g, e Joint Applications of Qne-Point Comme ns Corp. and Verizaon Commae 'ns,
Memorandum and Order, 15 FCC Red. 24165, 9 7 (CCB Dec. 8, 2000); see also Inre
Applications of AT&T Wireless Servs. Inc. & Cingular Wireless Corp., Memorandum Opinton
and Order, 19 FOC Red. 21522, 215380-82, 9 107 (Oct. 26, 2004) (“Cingular/AT&T Wireless
Meroer Order™y (] T)he loss of a competitor with such a small market share is de minimis and
would not likely cause signitficant. merger-related anticompetitive effects.™y; i re Application
for Consent 1o the Transfer of Control of Licenses from Comcast Corp. and AT&T Corp.,
Lransferors, to AT&T Comcast, Transferee, Memorandum Opinion and Order, 17 FCC Red.
232469 63 (Nov. 14, 2002) (“4T&T/Comcast Merger Order”) (finding no merger harms 1n
arcas where “the merger’s effect on the Applicants’ subscriber share would be de minimis™).

M See, e i re Seetion 272 (B)(1) s V' Operate Independently ” Requirement for Section 272
Affilicres, Memorandum Opinion and Order, 19 FCC Red. 5102, 9 35 (Mar. 17, 2004)
{(*[blecause we conclude that the costs outweigh the benefits of the [rule], the costs of the . . .
{merger| condition must fogically outweigh the benefits™); Comsat Study-fmplemeniation of
Section 503 of the International Maritime Satellite Telecommunications Act, 77 F.C.C.2d 564, %
354 (1980) (“while divestiture has its benelits, it would impose some additional costs and require
tradeoffs which may outweigh those benefits™). The antitrast authorities likewise have
consistently held that divestiture conditions arc not appropriate where the “costs . . . associated
with the continuing divestiture and hold separate requirements secr significant” and such
“potential harm to the respondent outweighs any further need for [divestiture].” S.C. Johnson &
Son, Ine, 116 ET.CL 1290 (1993); see also Rite Aid Corp., 125 F.T.C. 846 (1998) (modifying
consent decree after determining costs of previously imposed divestiture would outweligh
potential benefits).

1 See Carlton & Sider Reply Decl. 4 22.




Farstothe merger will not chimmnate any actoal wholesale special access competitive
serviee because AT&T does not have any wholesale private line customers it any of these
buildings.”

Second, the majority of the remaining buildings are within one tenth of one mile of at
least one CLECs fiber network.”

Ihird. to the extent any CLIC 15 interested in purchasing wholesale access from the
merged frm to serve these buildings. low-priced DST and DS3 UNE loop facilities remain
avaitable to nearly two thirds of the buildings at issue.™

Fearrth, other carriers could provide aceess to many of these buildings using low-cost
broadband wireless networks that have already been deployed in both Miami and Atanta, In
Miami/Ft Lauderdale, for example. XO reports that it has ubiquitous or virtually ubiquitous last
mile aceess o commercial buildings throughout the area using its broadband fixed wireless
facilities, and XO's coverage maps indicate that tts service areas encompass all of the AT&T
local fiber-connected buildings at issue here.” In Atlanta, a joint venture of First Mile
Communications and Southern Tetecom recently “transform{ed] the Inforum © . . building,”

located in downtown Atlanta, to allow First Mile “to offer broadband wireless conncctions to

= See Carlton & Sider Reply Decl. 9 20.
VUl at 21

i re Review of the Section 251 Unbundiing Obligations of Incumbent Local Exchange
Carriers, Order on Remand, 20 FOC Red. 2533, 2614, 2525-32, 99 146, 167-81 (Feb. 4, 2005)
(TR Renwnd Ovder™).

7 See XO Communications Coverage Map, hip://www.xo.com/about/network/maps/wircless
farge html. These services. according to XO, climinate “the need to lease local access facilities
from incumbent telephone companies.” Press Release, XO Communications Inc., Apr. 24, 2006,
available at http://www . xo.com/mews/300. himl.
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some 5.600 busmesses in 1300 office buildimges within o five-nule radius of the building,”” and
“as a result, businesses throughout the downtonvn Atlanta arcas witl be able 1o connect with
telecommunicalions carriers i the Inforum.”™™ In short, the impact of this merger on potential
whotesale special access competition is truly de minimis and does not warrant the conditions
agreed to m the SBC/AT& T and Vernizon/MOT merger or any other conditions.

I The Commussion Should Reject Merger Opponents’ Requests for
Broader Conditions

Recognizing that the conditions they seck cannot be justified under the analytical
framework used 1n the prior mergers. merger opponents grossty mischaracterize AT& T s
competitive sigmficance in BellSouth™s territory, COMPTEL and TWTC complain that the
anatytical framework used m the prior mergers signores the “harmtul effects of a merger to
duopoiy™ m “three to two™ butldings where the merger will reduce the number of CELECS serving

the building from 1wo to one {and also fails to address supposed building-specific effects in

“four-to-three” butldings).”” But COMPTEL and TWTC have no response to the DOJ’s finding
that “[t]o conclude . - that a merger 1s anticompetitive semply because the number of

. . . . LS8 . . .
competitors is reduced from. e.g., three to twol is incorrect. As the DOJ explained, “[mlany
other considerations relating to market structure are also refevant,” such as “whether coordinated

[or] unilateral effects are hikely, whether entry likely will occur, and whether a merger will

0 Press Release, First Mile Comme’ns, LLC, First Mile Communtcations and Southern Telecom
Introduce Fixed Broadband Wireless Solutions at the INFORUM (Apr. 18, 2006), avaitahle at
http://www firstinile.com/content/40.htm. There is ample spectrum available to carriers to
provide such wireless last-mile facilities. As onc example, AT&T provides fixed wireless
building connections using spectrum in the 39 GHz range. That spectrum band alone has 14
channels that arc separately hcensed o carmers by the Commission.

' Petition to Deny of Time Warner Telecom ("TWTC Pet.) at 21-23; Petition to Deny of
COMPTEL (*COMPTEL Pet. "} at 8-9.

* DOJ Response to Public Comments at 24,




generate efficiencies”™™ The DOJ considered “millions of pages of documents, scores of
mterviews, network maps, lists of online butldings and other information from the parties and
numerous other tndustry participants™ and tound no evidence to support the contention of a
“competitive problem|s|in ... 3-to-2 situations.”™"

The DOJ further recognized that “the tact that at teast two CLECs [ie., AT&T and at
least one other CLEC had added the buildings in question to their networks suggested that the
characteristics of the buildings {e.g., location. capacity demand) made them susceptible to
entry.”"" Thus. the DOJ concluded that “where the number of competitors went from three to
two.” “the evidence did not support a finding of likely unilateral anticompetitive effects in these
butldings™ and that 1t was “unable to conclude that the mergers would significantly increase the

. . - . . D . . < . -
risks of coordinated interaction. On this record. there 1s no different prospect that elimination

313

Reply of the United States to Actel™s Opposition to the United States” Motion for Entry of the
Final Judgments, United States v. SBC Commc 'ns, Inc., Civ. A.No. 1:05CV02102 (EGS), at 16
{(D.1D.C. May 31, 2006) ("DOJ Tunney Act Reply™). -
' DOJ Response to Public Comments at 26.

 See DOJ Response to Public Comments at 26; see also SBC/AT&T Merger Order § 52 (11 [is]
unlikely that the merger will lead to tacit collusion or other coordinated effects”). TWTC's
coordinated interaction assertion is quite ironic because, at bottom, TWTC’s claim 1s that TWTC
self will engage in “coordinated interaction™ with BellSouth after the merger. And, contrary to
TWTC s claims. neither Commission nor court precedent establishes that a merger to duopoly
always likely leads to coordination. The Commission recently found that intense “duopoly”
competition between ILECS and cable companies for broadband Internet access would drive
these companies o offer unatfiliated ISPs “commercially reasonable” wholesale access. See,

e Inve Appropriute Framework for Broadband Access to the Internet over Wirveline Fucilities
Report, and Order and Notice ol Proposed Rulemaking, 20 FCC Red. 14853, 4 75 (2005). FTC
v. H.1 Heinz Co., 246 F.3d 708, 717 (D.C. Cir. 2001) is not to the contrary. Despite TWTC’s
sugpestion, TWTC Pet. at 21, there, as the court emphasized, a merger of the second and third
targest baby food firms may have anticompetitive effects because “there had been no significant
entries . . . in decades and that new entry was ditficult or improbable.”
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of AT&T as an independent fiber-based supplier to buildings that already are connected by at
lcust one other CLEC will have material anticompetitive eftects.”

Rather than confront these exphicit DOJ assessments, merger opponents assert that they
conihiet with, and are somchow trumped by, the DOI’s Horizontal Merger Guidelines” 1111

formula.” But, those Guidelines make clear that the HEI tool is merely an “aid to the

interpretation of market data,” to be used in appropriate circumstances.” And the DOJ - a

sponsor of the Guidelines - and the Commussion have now twice concluded, after exhaustive
review of the relevant market data for whotesale special access competition, that the ITHT is #o/
an appropriate teol {or assessing the competiive timpact of an increase in concentration tn these
circumstances.” The DOJ “considered a large evidentiary record . . . but did not find significant

" Cheyond contends that “the competitive capacity removed from markets in BellSouth’s
territory through the merger of AT&T with BellSouth would unlikely be replaced any time
soon.” Comments of Cheyond Connmunications., ef «f. {“Cheyond Comments”) at 67. But most
of AT&T s local fiber connected buldings are afready served by at least one other CLEC with
excess capucity that could obviously “replace” AT&T. Many of the remaining buildings are
locations with sizeabie demand and near other CLECS” focal fiber facilitics. And other CLECS’
transport facilities overlap the vast majority of AT&T s local fiber networks. Public Interest
Statement at 56-37. In fact, other CLIICs often purchase fiber 1RUs that are located in the same
sheath from which AT&T purchases fiber IRUs to provide transport. Competitors thus do not
have to “replace”™ AT&T s [ootprint - they alrcady serve that footprint (and more). See, e.g.,
DOJ Tunney Act Reply at 22 { “there generally 1s no bottleneck or competitive problem for
fransport circuits”); see also DO Response o Public Comments at 18 (finding that the potential
“hottleneck™ was due to the “reduction from two to one in the number of providers of fast-mile
connections,” not transport facilities) (emphasis added).

' See, ey, TWTC Pet. at 22 (“the onby appropriate market concentration test would be one that
hews closely to the DOYs Horizontal Merger Guidelines [i.e., the HHI]™).

“ See U.S. Dep't of Justice and FTC. Horizontal Merger Guidelines §§ 1.5, 1.521 (1997).

“ The Commission twice rejected proposals to rely on a HHI test to estimate the competitive

impact of the merger on special access competition and tnstead relied on its own exhaustive
mvestigation of the special access markets and other relevant marketplace facts. See SBC/AT&T
Merger Order $49; In re Applications of Verizon Commce 'ns Inc, & MCI Inc., Memorandum
Opinton and Order, 20 FCC Red. 18433, 951 (Nov. 17, 2005) (" Verizon/MCI Merger Order ™),
see also Applications of Western Wireless Corporation and ALLTEL Corporation, Memorandum
Opinion and Order, 20 FCC Red. 13053, 9 51 (July 19, 2005) {(HHI and market share data “are
the beginning and not the end of the competitive analysis™ and serve only as an “initial screen . . .
to ensure that we did not exclude from further scrutiny any geographic areas in which any
potential for anticompetitive cffects exists™).




reliable corroborating evidence to support the claimed competitive problem in 4-10-3 or 3-to-2
situations.™

High-demand buildings that are not currently connected 10 other CLECs networks, but
that are ncar those networks, also raise no competitive concerns. As the DOJ explained, “two of
the most important factors in determining whether entry 1s likely in a given building are the
proximity of competitive {iber to that building, and the capacity required by the building. ™
“The closer a building is to a competitor’s fiber, the less it 1s likely 1o cost that competitor to
mstall additional tiber to reach that building™ and the “larger the demand for capacity in a
building. the greater the expected revenues.™” Accordingly, where there was OCn-level demand
sufficiently near another CLECs exasting local fiber, the DOJ determined that competitive
“entry would be hikely™ and would forestall any theoretical potential for anticompetitive merger
impacts.”’ The Commission has reached the same conclusion for OCn-level circuits,”’ and

merger opponents cannot explain why those findings are not dispositive here.

7 See DOJ Tunney Act Reply at 16,

[h

DO Response to Public Comments at 24; see alse DOJ Tunney Act Reply at 22 ("As
previously noted, the best indicators of the likelihood of entry into a particular building are the
capacity demand in that lnulding (and thus the revenue opportunity) and the distance from a
carrter’s fiber network (and thus the costs of extending that network to the building).”).

" DO Response to Public Comments at 23 n.40.

' DOJ Tunney Act Reply at 22; see also DOJ Response to Public Comments at 23. TWTC
misstates the criteria used by the DOJ and endorsed by the Commssion in the prior merger
proceedings. TWTC points out that the Commission has previously determined in the TR
Remand Order that it may not be economically feasible for competitors to deploy services to
low-demand buildings, even where they have nearby transport. TWTC Pet. at 24, But the
analysis used by the DOJ and endorsed by the Commission in the prior merger proceedings (and
uscd by Applicants 1n this procceding) determined that special access competition 1s hikely in
buildings where there is igh demand (7 e, at least three DS3s) and nearby competitive transport.

I See Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange

Carriers, Implementation of the Local Competition Provisions of the Telecommunications Act of

1996, Deployment of Wireline Services Offering Advanced Telecommunications Capability,

Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, 18 FCC

Red. 16978, 9 7 (2003} (“Triennial Review Order™), aff’d in part, vemanded in part, vacated in
Footnole continued on next page
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Merger opponents nonetheless contend that more expansive “remedies™ arc required here
than in the pnior mergers because, they claim, the new AT&T 1s a more competitively significant
provider of wholesale special access services in the BellSouth region than tepacy AT&T was in
the SBC region, In fact, the opposite s true. Legacy AT&T had focal fiber connections to about
2.000 buildings tn the SBC region: the new AT&T has local fiber connections to only about 300

72

in the BellSouth region.” And the new AT&T's annual wholesale local private line sales in the
BellSouth region are less than the monthfy sales ol those services by legacy AT&T in the SBC
l‘cgi(‘.un.H

Nor 1s there any ment to COMPTEL’s unsupported assertion that AT&T has becn a price
leader for wholesale special access services in the BellSouth region’™ — a claim that is impossible
to reconcile with AT&T s extremely small wholesale sales in those areas. In fact, based on
detatled evidence that it obtained from CLECs and AT&T, the DOJ concluded in the
SBO/AT&T procecdings that "AT&T was often among the highest-priced CLECs for Local

an7 A

, : . . 76
Private Lines. [he same is true in the BellSouth region.

Footnote continued from previous page
part, United States Telecom Assnv. FCC, 359 F.3d 554 (D.C. Cir. 2008), cert. denied sub nom.
Net'| Ass 'n Regulatory Uil Comm 'rs v. United States Telecom Ass'n, 125 5. C 313,316, 345
(2004). '

“ See Carlton & Sider Reply Decl. § 38.

“* Public Interest Statement at 56, AT&T sells less than 1% of the billions of dollars of total
wholesale special access services sold annually in BellSouth’s region. /d. And AT&T's sales
are less than onc tenth the amouni that AT&T pays to the other CLECs that sell wholesale
special acceess services to AT&T in this region. /d.

T COMPTEL Pet. at 7.

“ DOJ Tunney Act Reply, at 17 n.49 (emphasis added). See also id. at 18 n.51 (“the Departinent
did not discover substantial evidence suggesting that prices for Local Private Lines correlate 1o
network stze™).

“ For example, in the BellSouth region, AT&T’s rate for a DS3 Type I zero-mile special access

circuit for a one-year term is higher than the rate that AT&T pays for such access from at least

cight alternative suppliers of special access. AT&T s rate for a DS1 Type 1 zero-mile special
Footnole continued on next page




There 1s also no merit to merger opponents” assertion that AT&T is one of the two “best
pastioned ™ firms (along with Verizon) to provide aliermative wholesale special access services in
the futire inthe BellSouth region merely because AT&T has sigmificant financial resources and
name recognition.” AT&T makes decisions to connect additional buildings to its [ocal networks
i the BellSouth region based on whether such facilitics would be justified, on individual
business cases, to serve aew retail enterprise customers that choose AT&T. Morcover, other
¢ LECs in the BeliSouth region continue to extend their tocal networks. TWTC reports that its
[iber-connected bulldings increased 17% between March 2005 and March 2006, and that its fiber
route miles increased by more than one thousand miles during the same period.” And TWTC
has plans to mmplement a 130-milke expansion of its Attanta metro fiber network that will
“enable] TWTC] to offer . .. communications solutions 1o more than 6,000 additional businesses
jocated in the Atlanta area.””

AT& s relative insignificance as an exasting and potential supplier of wholesale special
access services i the BellSouth region 1s further conlinned by the BellSouth study tiled in the
Commission’s ongoing special aceess proceedings and touted by Cheyond n this proceeding,

Cbevond mistakenly coneludes that this study shows that AT&T has more expansive local

Footnote continued {rom previous page

access cireutt for a one-year term is higher than the rate that AT&T pays for such access from at
feast seven other alternative suppliers of special access. This reflects AT&T’s principal focus on
providing high-quality, price competitive services to retail customers, not on providing
wholesale special access alternatives.

VU See. ez, TWTC Pet. at 17-18; Cheyond Comments at 65,
* See Press Release, Time Warner Telecom Ince., Time Warner Telecom Reports Sohd First

Quarter 2006 Results at 11 (May 2, 2006}, available at http://www.twielecom.com/Documents/
Announcements/News/2006/ TWTC Q1 2006 Earnings Release.pdf.

“ Press Release. Time Warner Telecom Inc.. Time Warner Telecom Extends Atlanta Fiber
Network (Jan. 20, 2006), available ar hitp://'www twiclecom.com/Documents/Announcements/
News/2006/Atlanta Extension Final 1 06.pdf.
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networks in the BellSouth region than AT&T reported in the Public Interest Statement.™ In fact,
the study conlirms how Timited AT&T s local presence s in the BellSouth region, particularly in
comparison to other spectal access providers. In Charlotte and Greensboro, for example, the
study states that AT&T has only 3% of the It buildings, compared to 42% {Charlotte) and 28%
(Greenshoro) for TWTC® In Atlanta and Miami. the report states that AT&T has 8% and 4% of
the it busldings. compared to 10% and 8%. respectively, for Venizon. The study further
confirms what AT&T demonstrated in the Public Interest Statement: there are dozens of
alternative special access providers in the BellSouth region, and intense competition in cach of
the metropolitan areas in which AT&T has local network lacilities.™ I short, competitive
analysis of the evidence here, together with DOY's paralle] review of the same issues and the
Commission’s ongoing special access proceedings, leads to the conclusion that no special access

condiions are necessary or appropriite.

“ Cheyond misinterprets the study and asserts that it shows that AT&'T has local fiber-lit
buldings in all of BellSouth’s 20 largest markets {(not just the 11 markets discussed above).
Cheyvond Comments at 63, But the BetlSouth study purports to identify a// buildings where
competitive carriers have fiber, not just those where competitors have connections to local
networks. The lit butldings in the other 9 arcas are situations where AT&T extended fiber from
its Jong distance POP to nearby commercial buildings or tocal offices to connect the individual
customer focations or BellSouth offices to AT&T s long distance network, not o provide
wholesale special access services.

*" Tronically, this study shows that merger opponent TWTC has more lit buildings than any other
competitor in the BellSouth region. Reply Comments of BellSouth, /n re Special Access Rates
For Price Cap Local Exchange Carriers, WC Docket No. 05-25 (July 29, 2005), Declaration of
Stephanie Boyles at 5,7,

" For the most part, merger opponents agree that competition should be assessed on a building-
specific basis. See, ¢.g., Cbeyond Comments at 63-66; NJRPA Baldwin & Bosley Decl. at 125,
128; Sprint Nextel at 12-13. TWTC however, urges the Commission also to consider supposed
MSA-wide effects of the merger. TWTC Pet. at 8-9. But the Commuission held in the prior
mergers that any potential MSA-wide anticompetitive effects are merely “derivative[]” of any
potential building-specific competitive etfects. SBC/AT&T Merger Order § 48. Moreover, the
number ol buildings at issuc here 1s far too small to support any plausible claim of MSA-wide
effects.
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2. There Are No Type il Special Access Effects To Remedy

As o Type I special aceess. some merger opponents rehash the same arguments that the
Commission rejected 10 the SBC/AT&T and Verizon/MCI proceedings. These merger
opponents again assert that AT&T has some special advantage in providing Type II services,
from aither the scope of its local transport facilities or the tariffed special access discount
arrangements AT&'T has signed with BellSouth. These arguments should, again, be rejected.

In the SBC/ATLT Merger Order, the Commission properly found no Type 1 issue
because many other facilities-based CLECS have equal ability to “use their existing collocation
fucthves in the relevant wire center (or contract with a competitor that has such collocation
factliniesyand - .. purchase special access loops or UNEs to provide [such] Type 11 services.™™
In particutar. "AT& T s - sales ol resold cireuits are relatively small and of limited competitive
sigmificance. Moreover, because numerous CLECs have extensive fiber-optic networks in
metropolitan areas - . as well as contracts . .. providing them with discounts similar to tho§e of
AT&T ., other competitors could likely replace any competition that might be lost by the
climination of AT&T .. . as [an] independent reseller.”™ The same is true here. Other carriers
have extenstve local networks in the same arcas and wire centers as AT&T where AT&T
aperates local networks in the BellSouth region.™ Indeed, AT&T, with sales of less than
$200.000 a month and rapidly declining, is only a minor provider of these Type |l wholesale
local private line services.

Murger opponents reiterate their assertion that AT&T has unique Type 1l advantages
because it has more extensive local fiber networks and more fiber-based collocations than other
5 ZS‘B ( /f T& 7}"7;’11(; g (;(Trdu_:ii 41.

" DOJ Response to Public Comments at 48 n.80.
** See Public Interest Statement at 60-61; Carlton & Sider Reply Decl. 19 113-18
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CECs, and these merger opponents seek complete divestiture of AT&Es entire local fiber
networks.™ But just as was the case in SBCs region.™” “carriers besides AT&T have fiber
networks in the [same| geographic areas.”™ and “existing competitive collocations and the threat
of competitive entry through collocation allow for {Type 1] special access competition in . . . in-
region wire centers where AT&T competes Iod:ay.“m Indced, there are on average more than
four CLECS collocated in the central offices where AT&T has collocations, and there are only
four central offices with no CLECSs {and 1wo of thosc four central office collocations have only
AT&T fong distance, not local, fiber).” "T'hus, as the Commission concluded in the SBC/AT&T
Merver Order, many other carriers “can use their existing collocation facilities in the relevant
wire center (or contract with a commpetitor that has such. coltocation facilities) and can purchase
special access loops or UNEs o provide Type I services.””!

There is Hikewise no merit to the claim that AT&T receives large discounts and so is a
uniquely situated Type IF wholesale reseller of BellSouth special access.” Here, as in the prior
mergers, BellSouth’s spectal access discount plaps are made available on a nondiscriminatory
basts “pursuant to contract tarifts or generally available tariffs.”" Here, as in the prior mergers,

BelSouth “provides special aceess discounts in a variety of ways with ditfering conditions in

5 See, e.g., Comments of PAETEC Communication, Inc. (“"PAETEC Comments™) at 5-8;
Cbeyond Conmiments at 109,

* Public Interest Statement at 60; Carlton & Sider Decl. 9 113-18.
" SBCAT&T Merger Order 445,

Il 444, See also id 9 50 (other carriers besides AT&T have fiber networks in these
geographic areas and are possible supplicrs of short and intermediate haul traffic” and thus
“AT&T 1s [not] able to provide local transport on an MSA-wide basis more cfficiently than other
competing carriers”).

" Carlton & Sider Reply Decl, § 26, n.17 & Table 2.1.
TUSBOAT&T Merger Order§ 41; see alvo id 9 33.
2 See, c.g.. Chevond Comments at 65-66.

" SBC/IATET Merger Order 1 43; Public Interest Statement at 61-62.
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different states and regilons, including discounts avattable even to those carriers that might not
qualily for the precise discount plan used by AT& T Here, as in the prior mergers, there 1s “al
feast one smaller competitor {that] receives a larger discount oft the tarifled rate than does
AT&T ™ And here, as in the prior mergers, “regardiess of whether competitors are able to
neeotiate significant discounts, where competitive duplication of the last-mile facility is not
ceonomic, competing cairiers will be able to rely on high-capacity loop and transport UNEs
priced at . TELRICE] where they are available.”™ Moreover, this claim is impossible to
reconcile with AT&T s msignificant sales of wholesale Type H services in the BellSouth

FUEION,

3. The Merger Will Not hicrease the Likehhood of Mutual Forbearance

COMPTEL s specultation that AT&T/BetiSouth and Verizon may agree not to compete”™
was properly rejected by both the Commission and the DOJ in the prior mergers. The “billions
of dolars™ SBC and Ventzon spent to acquire AT&T and MCI create “'strong incentives to fully
wtilize [their] assets™ in cach others” regions.”” Likewise. this merger will enhance AT&T’s
ability to use all ol its assets to compete vigorously with Verizon (and the many other robust
competitors). This merger will thus expand the scope of aggressive head-to-head facilities-based

.. N . . 100 . .. .
competition between AT&T and Verizon. ™ In all events, as the Commission pointed out, the

" SBC/ATET Merger Order 4 43; Public Interest Statement at 61-62, n.179.

" SBC/AT&T Merger Order % 43, There arc, in fact, two smaller carriers that received higher
overall percentage discounts in the BellSouth region than AT&T in 2005,

I

"7 public Interest Statement at 60-62; Carlton & Sider Decl. 9114,

" COMPTEL Pet. at 14,

Y SBC/AT&T Merger Order § 54.

T COMPTEL s suggestion that AT&T/BellSouth will have greater incentives or ability to

coordinate with Verizon on recently deregulated broadband services (those over 200 Kbps in at
Footnote continued on next page




“muotual forbearance™ theory would be competitively irrelevant even if it accurately predicted
ATRT S behavior, because “even il [AT& T} forbears from offering competitive special access
services m Verizon's region, competitive alternatives will remain for those locations where

s+ O

AT&T offered competing special access serviees.

4. The Consolidation in Ownership of Cingular Will Not Result in
Anticompetitive Special Access Pricing

Morger opponents claim that the combination of AT&T's and BellSouth’s ownership

mterests in Cimgular wall inerease the hkelihood of special access price discrimination against

g

.- . . . 10 . .. R
Cingolar™s wireless rivals. ™ According to these opponents, each Cingular owner today realizes
onhya “fraction of the benefit” ol discrimination, but, after a merger, “[tthe AT& T-BeltSouth
entity would now be able to realize 100% of the benefits that would flow to Cingular in the
wircless market from a strategy of unrcasonable diserimination in favor of Cingular in the

. . : ) b
upstream speeial aceess market.

The Commussion has repeatedly recognized that such special access “price squeeze” or

Sratsing rivalds” costs” arguments should not be addressed in merger proceedings, but rather in the

ongong mdustry-wide rudemaking proceedings “based on a full record that applies to all

Footnote continued from previous page

least one direction) s frivotous. COMPTEL Pet. at 17-18. The services dercgulated by the
Verizon forbearance petition are packet-based services and high-capacity optical scrvices that are
unquestionably suitable to competitive supply — which is precisely why deregulation of those
SCTVICES WIS PTOPET.

U SBCIAT&T Merger Order § 54. PAETLEC s ipse dixit statement that AT&T has diminished
the vigor ol 1ts compention with Venizon since the SBC/AT&T merger is unsupportable.
PALTEC Comments at 7. AT&T continues to offer wholesale local private line services in
every market where it has deployed local network facilities and with the same discounts that it
offered before the SBC/AT& T merger,

" COMPTEL Pet. at 9-11; Comments of Mobile Satellite Ventures Subsidiary LLC (“MSVS
Comments™) at 7-13; Comments of Sprint Nextel Corporation on Application for Transfer of
Comtrol (“Sprint Nextel Comments™) at 9-11.

" Sprint Nextel Comments at 10; see also COMPTEL Pet. at 8-10; MSVS Comments at 7-13.
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sumtlarlv-situated meumbent 1LHCs,

Inany event, these claims are baseless. H.ECs have
heen vertically mtegrated wireless service providers since those services were first offered. And,
while AT& T, BellSouth and Verizon today participate in wircless joint ventuores, these carriers
initially had complete ownership of their wireless affiliates.'™ Likewisc, Sprint Nexte] until very
recently wholly owned both its wireless and ILEC operations.”™ Despite this tegaey of ILEC

participation i the wireless business. the provision ol wireless services is vigorously

campetitive. The suceess of Verizon, Cingular and Sprint Nextel outside the footprints served by
therw ILEC “parents,” as well as the success of T-Maobile, Nextel (since acquired by Sprint), and

AT&T Wircless (since acquired by Cingular). confirm that the disecnimination theories posited by
merger opponents have no competitive significance. '’

The Commissien’s decision to eliminate UNEs tor wireless carriers underscores this
pont. In overturning the Commission’s mnitial decision that wireless carriers should be able to
purchase UNIL transport facilities, the Court of Appeals observed that “{w}here competitors have
access 1o pecessary inputs at {spectal access] rates that allow competition not only to survive but

to flourish, 1t 1s hard to sce any need for the Commussion to impose the costs of mandatory

. T X .o . . . . .
unbundling. On remand, the Commission rejected such claims, agreeing with the Court of

Appcals that non-1LEC providers of wircless services had competed successfully against ILEC

W SBC/ATET Merger Order 4 55; see alvo Cingular/AT& T Wireless Merger Order Y 183
(rejecting claims that the expanston of Cingular’s footprint and operations would “significantly
incrcasc BellSouth’s and SBC's incentives to discriminate against Cingular’s wireless
competitors” because “such a concern is more appropriately addressed in our existing
rulemaking proceedings on special access performance metrics and special access pricing’™).

' Carlton & Sider Reply Decl. 4 46.

W 1

"rd g 47,

"5 18 Telecom Ass'n, v. FCC, 359 F.3d 554, 576 (D.C. Cir. 2004).




wireless providers while purchasing special access services and that the market was fully
“competitive.”™

I'urther, merger opponents do not and cannot claim that ILEC special access charges are
a significant cost of wircless service, The evidence before the Commission in the TR Remane
Proceeding was that spectal access costs represented fess than 3% of the overall costs of wireless
providers,” and that remains true today. "

Merper opponents are hkewise wrong to suggest that the merged company would have
any centive to price squeeze. As the Commussion has recognmized, predatory conduct involving
profit sacrifice is only rational tf a firm achicves durable market power in downstream markets
sieh that it can recoup the losses associated with the predatory conduct,"'” The Commission has
hetd that the conditions that would permit a company 1o recoup the sacrificed profits rarely exist

. . . . . . . .. . P12
n dynantce telecommunications markets subject to active Commission oversight,

Accordingly. the Commission has repeatedly rejected elaims that ILECs could use market power

1 Reply Comments of AT&T. In re Unbundled Access 1o Network Elements. WC Docket 04-
313, at 80-81 (Oct. 19, 2004) (citing Selwyn Deel. § 102 & Benway-Lesher-Dionne Reply Decl.
€ 0)

I

' Carlton & Sider Reply Decl. 449 (noting that Cingular’s costs of special access and transport
services accounted for less than 5% of its overall costs in 2005).

1 See In re Merger of MCE Comme 'ns Corp. and British Telecomms. PLC. Memorandum
Opinion and Order, 12 FCC Red. at 15351, 15413, 9 162 (Sept. 24, 1997); see also Town of
Concord v. Boston Edison Co., 915 F.2d 17, 23 (1st Cir. 1990) (“the extension of monopoly
power from one 1o two levels does not recessarily, nor in an obvious way, give a firm added
power to raise prices”) (emphasis in original).

" In re Applications of Tele-Comme ns, Inc. & AT&T Corp., Memorandum Opinion and Order,
14 FCC Red. 3160, 3215, % 18 n.327 (“We find that firms in dynamic industries such as
telecommunications generally do not have the incentives to engage in predatory practices,
because the success of such practices rests on a seres of speculative assumptions.”); /i re Rules
and Policics on Foreign Participation in the 1.8, Telecommunications Market, Report and Order
and Order on Reconsideration, 12 FCC Red. 23891, 23979, 9 199 n.405 (Nov. 26, 1997); see
also Matsushita Ilec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 588-89 (1986) (predatory
conduct that requires profit sacrifice is “rarely tried, and even more rarely successful ™).
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m local services 1o effect vertical price squeezes that will foreclose competition in downstream
markets, where, as here, the existence of numerous established carriers with sunk investments in
national networks renders improbable any claim that an 11L.EC could recoup forgone profits.'

3. Merger Opponents” Generic Complaimts About Special Access Prices,
Returns and Service Quality Raise No Merger-Specific Issues

A few merger opponents rehash generics meritless, non-merger specific complaints about
special access services. These opponents essentially mount collateral attacks on the
Commission’s Pricing Flexibiline Order, arguing that there is insufficient competition in areas
where ILECS have received Phase 11 pricing relief, that TLECS” special access rates in these arcas
are too high, that HL.ECs are earning excessive returns. and that 1LECs impose various
“anticompetitive” conditions on carriers seeking to obtain the available large volume and term
discounts.'"”

Ay the Comnussion has “lound previously. to the extent that certain incumbent LECs
have the mcentive and ability under our existing rules to discriminate against competitors using
specsal access inputs, such concern 1s more appropriately addressed in our existing rulemaking

i - . . - C el
proceedings on special access performance metrics and special access pricing.”™

" See, e ¢, Inre Application by SBC Commumnications Inc., et al. for Authorization to Provide
n-Region, InterLATA Services in California, 17 FCC Red. 25650, 25737-38, 94 157-59 (Dec.
19, 2002); see also WorldCom, Inc. v. FCC, 238 F 3d 449, 458-59 (D.C. Cir. 2001) (“the
presence of factlities-based competition with significant sunk investment makes exclusionary
pricing behavior costly and highly unlikely to succeed,” because “that equipment remains
available and capable of providing service m competition with the incumbent, even if the
imcumbent succeeds in driving that competitor from the market™); fn re Access Charge Reform,
First Report and Order, 12 FCC Red. 15982, 16102-03, 4 281 (May 16, 1997); TR Remand
Order, ] 36 & n.107.

' See, e.g., Access Point Pet. at 35, 66; Cbeyond Comments, Declaration of James C. Falvey
(“Falvey Decl.”) at 5; Cbeyond Comments, Declaration of Lisa R. Younger (“Younger Decl.”} at
2: Consumers Union Cooper & Roycroft Decl. at 41-62; MSVS Comments at 9-12; New Jersey
Ratepayver Advocate Comments at 4-11, 18,

HOSBCIAT&T Merger Order 9 55 (internal quotation omitted).
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In any event, the atlegations raised by merper opponents are bascless. Competition has
resulted in redictions, not inereases, in special access prices since 2000, The data presented
by merger opponents distort AT&T s and BellSouth’s actual prices by focusing solely on base
rates (Le., list prices) that do not reflect available discounts. TWTC concedes this point,
acknowledging that “the availability of volume and term discount plans permits most
competitors to purchase special access services at reasonable rates” ' Indeed, TWTC recently
signed a contract tan T with AT&T that provides steep special access discounts that, in TWTC’s

own words, “strengthens Time Warner Telecom’s ability 10 compete effectively for the

. . . Wiy
natienwide business market.

Unable to dispute that AT&T and BellSouth offer substantial discounts, merger
opponents erroncously allege that AT&T conditions discounts on overly restrictive terms.,
TWTC repeats claims that COMPTEL made in the Commission’s special access proceeding that

AT&T “conditions its volame and term contracts on the customer agreeing to . . . climinate its

. .. . 120 TARFTE " T . T
purchases from a competitive cammier wholesaler. But TWTC cites only a single individoally

H Reply Comments of SBC, In re Special Access Rates for Price Cap Local Exchange Carriers,
WO Docket No. 05-25 at 2731 (July 29, 2005) ("SBC Special Access Reply Comments™)
(citing Reply Declaration of Parley C. Casto (“Casto Reply Decl”) §9 59-65)); Reply Comments
of BellSouth, in re Special Access Rates for Price Cap Local Exchange Carriers, WC Docket
No. 05-25 at 10-19 (July 29, 2005) (citing Declaration of Drs. Furchtgott-Roth and Hausman).

"TWTC Pet. at 14. TWTC does not dispute that 1t is “able to take advantage of these”
discounts, and merely speculates that other carriers  none of whom have opposed this merger -
may not receive such discounts. TWTC Pet. at 14-15.

119

Press Release, Time Warner Telecony, Inc., AT&T., SBC Commc'ns, Time Warner Telecom,
AT&T, SBC Extend Long-Term Service Agreement (June 1, 2005), available at
http:/fwww.she.com/gen/press-room?prd—4800& cdvn—news&newsarticleid=21695&
phase=check. TWTC complains that AT&T charges 12 DS3 mileage charges when a customer
purchases 12 DS3s even though, TWTC claims, the cost to deploy 12 DS3s 1s not twelve times
the cost to deploy one. The Commission has found that there 1s substantial competition for high
capacity circuits - such as 12 DS3s - which forecloses any implication that AT&T has an
incentive or ability to impede competition in the provision of such high-capacity circuits.

HOTWTC Pet. at 15,




negotiated contract tarift’ ' desipned, in parl, to provide incentives to the customer that chose
that arrangement to use AT&T s services. And special access customers can choose from among
many existing and differing discount plans or negotiate their own individualized contract tanff
arrangements - as TWTC 15 well aware, having recently entered its own individuallv negotiated
contract tariff with AT&T.""

TWTC s complaint about AT&T's fees for moving circuits to a CLEC also i1s wrong.
TWTC relies on statements by WilTel and Sprint Nextel in the Commission’s special access

123

proccecdings. ~ But as AT&T explained there, the data relied on by WilTel were based not on
. . . . . . B
fees for special access, but on inapposite switched access arrangements.

Nor ts there merit to TWTC s assertion that AT&T will “only transfer an apparently

12

artificially limited number of circuits to competitors.™ " These transfers are referred 10 as
“grooming,” and TWTC s claims are again based solely on allegations raised by WilTel,
Broadwing and SAVVIS in the Commssion’s special access proceeding, There, AT&T
demonstrated that these claims are baseless, that AT&T, in fact, ofters “very favorable grooming
options and timelines,” and “that customers often cannot complete the amount of network

prooming offered by [AT&T].'* Moreover, AT&T recently increased the number of grooms i

can complete for a customer in a given time [rame.

"2 SBC addressed these same allegations in the Commission’s ongoing special access
proceeding. See SBC Special Access Reply Comments, Casto Reply Decl. 9 67-70.

“*TWTC Pet. at 15 & n.24.

= See SBC Special Access Reply Comments, Casto Reply Decl. §9 17-20.
“UTWTC at 15 & n.25.

M0 See SBC Special Access Reply Comments, Casto Reply Decl. § 16.
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Chevond erroncously asserts that AT&T does not offer carriers the option of fulfilling
special access vohume and tenn commitments on a region-wide basis (an option that cssentially
alfows “cirewt portability” throughout a region)."” " In fact, AT&T offers scparate special access
tariffs in each of 1ts RBOC regions (i.e., SWBT, Ameritech, and PacBell regions). These tariffs
pernitt customers to fulfill their special access commitments with circuits purchased across the
entire region governed by the tantf for that region. There is thus no basis whatsoever 1o suspect
that the merger will in any way limit the ability of customers in the BellSouth region to satisfy
their commitments with circutts purchased throughout the BellSouth region.

Some opponents try to make an issue of the special access returns reported in the most
recent ARMIS reports. Butas AT&T, ceconomists and other carmers have repeatedly explained,
and the Commission has acknowledged, these segment-specitic ARMIS data are not accurate
reflections of AT&T s or BellSouth’s actual returns. The ARMIS data that carriers must report
are artifacts of (1) the ARMIS rules for allocating network investment among services and
(2) the “frozen™ separations rules.’ ™"

The need to allocate shared and common costs means that this process will inevitably
yield arbitrary rgsulls. But the current rules yield especially unrehable allocations. As the
Commission has acknowledged, the “outdated™ rules result in allocations that are “out of step

25129

with today’s rapidly evolving marketplace. While special access revenues continue to

increase, the “frozen” allocation rules make AT&T s and BellSouth’s costs appear artificially

T Falvey Deel. § 12

" See, e.g., Reply Comments of SBC Communications Inc. at 35-43 in In re Special Access

Rutes for Price Cap Local Exchange Carriers, WC Docket No. 05-25 (July 29, 2005); Reply
Comments of Qwest Communications International, Inc. at 6-9 in id. ; Comments of SBC
Communications Inc. at 24-37 in i (June 13, 2005).

Y7 i re Jurisdictional Separations and Referral to the Federal-State Joint Board, Repost and
Order, 16 FCC Red. 11382, 9 1 (May 22, 2001).

[We]
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low. producing artificially overstated special access rates of return - and correspondingly
artiftcially low switched access rates of return (negarive 3.49% for AT&T in the last ARMIS
report).

Finally, the Commission should reject the wish lists of special access conditions that
merger opponents do not even attempt to link to any merger-specitic harm - and, in many cases,
do not discuss at all in their comments.™ Many of thesc proposals simply rehash arguments for
conditions that the Commission and the DOJ properly rejected in the SBC/AT&T merger case."”!

Others seek reliet that would duphcate the Act’s existing nondiscrimination and other

aa

o 132 S 133 :
requirements,  And the remaining proposals ™ all have one comumon theme - each seeks price

breaks or competitive advantages that are unwarranted and entirely unrelated to the merger.

YU See, e.u., Access Point Pet. at 65-75; Cbeyond Comments at 99-109; CFA Pet. at 8-9; MSVS

Comments at 153-17: PAETEC Comments at 9-10; Sprint Nextel Comments at 14-15.

Y For example, Global Crossing again requests that the Commission consider adopting a “base-
ball-style™ alternative dispute resolution process for special access agreements, asserting that it
may 1n some instances lack resources to bring a Section 208 complaint. But, “to the extent that
the resources required for Global Crossing to pursue a sectiont 208 complaint against SBC
outweigh the possible benefits in particutar instances, this is not a merger-specific concern to be
addressed in this proceeding.” SBEC/AT&T Merger Ovder, Y n.499. Access Point rehashes the
argument that AT&T should be required to divest customers, as opposed to fiber facilities. But
as the DOJ has explatned, any such customer divestiture requirement would be affirmatively
harmful. DOJ Tunney Act Reply at 37 n. 65.

P For example, Cheyond secks remedy provisions that essentially mirror the non-discrimination
provisions in the Act, and have no relevance whatsoever to the proposed merger. Cbeyond
Comments at 75. Likewise, Cbeyond asks that the merged entity be required to file pursuant to
§ 211 of the Act all currently effective contracts for special access. But 1o the extent that
Cbeyond believes that any contracts should be file pursuant to § 211 that are not already being
filed, that is an mdustry-wide 1ssue, or an issue for the Commission’s complaint processcs.

" See e.g.. FonesdAll Comments at 17-21; N.J. Division Ratepayer Advocate Comments at 22;

Access Integrated Networks Comiments at 2-4; Access Point Pet. at 65-75.
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B. The Merger Will Not Decrease Competition in the Provision of Retail Services to
Businesses

Only two filings express concern about the climination of competition between AT&T
and BellSouth for retail business services, and both are from competitors, not customers. '™
Remarkably, these submissions do not even acknowledge the Commission’s recent findings
reparding the strength of competition for retal business services; nor do they atiempt 1o suggest
that BeltSouth 1s @ more significant competitor to AT&T than SBC was prior to its merger with
AT&T. As described in greater detail below, the evidence is clear that (1) in the short time since
the Commission’s most recent findings, competition in the retail business sector has continued to
increase. most notably through intensified cftorts by cable companies as well as new activity by
merger opponents themselves, (2) the attempts to undermine Applicants’ showings that the
1espective enterprise businesses of AT&T and BellSouth arce largely complementary are both
baseless and irrelevant, and (3) customers large and small recognize the facts that establish that

the proposed merger will not harm enterprise competition.

1. Nothing in the Comments Undermines the Commission’s Conclusion That
Retail Busmess Competition Is “Robust™

Opponents” filings ignore the Commission’s recent conclusions regarding retail business

services competition and fail to offer any evidence to undermine the obvious application of those
conclusions to this case. The Commission held in the SBC/AT&T Merger Order that

competition in the enterprise market is robust,” ” and opponents fail even to acknowledge the

Commission’s specific findings that:

See Cbeyond Commeents at 51-59; Access Point Pet. at 7-13.
SBC/ATET Merger Order Y 73 n.223.
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+ “myriad providers are prepared to make competitive offers;”

* there has been a “rise i data services, cable and VoIP competition, and [a] dramatic
. . . w17
increase in wireless usage:;™"

o “[fJoreign-based compamices, competitive LECs, cable companies, systems intcgrators
and equipment vendors and valuc-added resellers are also providing services in this

PPY IR
market,”"

o “systems integrators and the use of emerging technologies are likely to make this
market more competitive, and this trend is likely to continue in the future;”” and

o customers are “lughly sophisticated™ and are able to take full advantage of the
numerons options avanlable to them and to “negotiate for significant discounts.

1+ F30
Merger opponents nonetheless ciaim that cable operators, CLECs and VolP providers are not
meaningtul enterprise competitors and thus implicitly challenge the Commission’s findings to the
contrary. The Commssion was clearly right: the already intense enterprise competition has
further mmensitied since the SBC/ATET merger.
X, Cable Competition

Merger opponents” attempt 1o trivialize growing business sector competition from cable
companies [lies in the face of overwhelming evidence to the contrary. In fact, cable companies
not onby have significant business offerings now, but they have taken point blank aim at this
scgment. For example. the April 2006 National Cable and Telecommunications Association

: . : 11
meetings featured this theme:

SR Tk}
Y

Y

P19 74.
T 4 74475,

" Weekend Media Blast #14: Georgia on My Mind: What to Look for at the National Show. .
Even If vou Don't Go, Bernstein Research, at 2 (Apr. 7, 2006).
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»  “Yhe commercial services opportunity (ie. vorce and data for small and medium
stzed businesses) will also draw lots ol attention. The opportunity is a large one, and
15 the most hikely candidate for the “nexr hig thing’ to drive sustained revenue
growth. "'

e The “higgest natiral opporiunities for cable appears to be . .. business services, with
Cablevision indicating that 1t has only penetrated 20% of the revenue oppertunity in
. . . P
1ts Toatprint.

And the cable companies™ public announcements confurm this specific intent:

e Comeast COO Stephen Burke recently stated that the next big focus for Comcast is
small and medivm business custonrers, noting that the company’s wires “cross a huge
- . . o -, 144
pereentage of small and mediwm business™ i its footprint.

o Time Warner Cable announced “strong continued growth™ in business services,
noting its “Road Runner Business Class” was awarded the 2005 1.D. Power and
Assoctates Award tor “Highest Customer Satistaction with Business Broadband and
Data Service Providers.™™

* In April 2006, Charier Communications announced the “deployment and
implementation of an optical solution providing highly reliable, secure network
services for enhanced husiness continuity between the U.S, Corporate Office of
automaker BMW and its new state-of the-art research facilinies” located in South
Carelma. Robert Carter, vice president of Charter’s Southeast operating division,
commented that “Charter is committed to providing industry-leading multi-service
connectivity to our growing hase of enterprise customers.”'

e Motorola recently announced “Cable operators now have a new weapon in their
arsenal for addressing business customers”™: a wireless broadband solution tor cable
. . 147
companies to deploy last-mile access.

Vg (emphasis added).

"3 Cable/Satellite Spotlight NCTA Wrap-Up - Business As Usual, Deutsche Bank, at 2 (Apr. 11,
2006) (cmphasis added).

4 Stephen Burke Presentation, 2006 Bank of America Media, Telecommuanications and

Lintertainment Conference (Mar. 30, 2000), available ar http://www.veracast.com/
webcasts/bas/media06/1d762061 58 ¢fin (emphasis added).

" Akron Beacon Journal, Time Warner Cable, (Oct. 23, 2005) (emphasis added).

" press Release, Nortel, Charter and Nortel Announce Optical Solution to Strengthen BMW's

Data Network Connectivity (Apr. 10, 2006), available af hitp://www2 nortel.com/go/
news detail jsp?eat_1d=-8055&01d=100198567&locale=en-US (emphasis added).

"7 Carol Wilson, Motorola Offers Cable Wireless Alternative, Telephony, Apr. 7, 2006,

http:/itclephonyonline.com/home/news/Motorola_cable Canopy 040706/index.html. (“Motorola

on April 6 announced a version of its Motorola MOTOwi4 Canopy wireless broadband solution
Footnote continued on next page
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b. VolP Competition

In the SBC/ATET Merger Order, the Commuission properly recogmzed the importance of
the rapid transition by enterprise customers to VolI” and other IP technologtes and the “increased
compelition” that this evolution brings from a host of new and existing providers.'™ The
Commission has also recogmized that this trend is accelerating across the country, with the
contimeng entry and expansion of next-gencralion carriers that provide services using IP
technology ™ For example, XO announced the nationwide expansion of its ecnhanced VolP
service targeted at medium-sized businesses.”™ Overall, analysts estimate that 30% of large and
medme-sized busmess customers nationally have already deployed VolP across their entire
Fusiness and that all such busimesses are expected to deploy some VolP technology within the
next hive years.”™ Another study found that a full 100% of the businesses surveyed plan o
install VoIP in the next five years."™ Merger opponents” attemp!s to downplay the importance of

this new competion are cmpty rhetoric.

F'ootnote continued from previous page

specifically aimed at the cable industry. Cable Canopy uses Motorola’s widely deployed
broadband wireless technology to allow cable companies to quickly deploy last-mile access to
commercial customers from their existing hybrid-fiber coax networks, said Jeft Walker, senior
director of marketing at Motorola.™).

P See SBOAT&ET Merger Order Y 65.
" Verizon/MCI Mevger Order 975 n.229.

™ See Press Release, XO Comme ns, Inc., XO Communications Expands Industry-Leading
Business VolP Services Bundie (Feb. 22, 2000), available ar http://www _xo.com/news/286.html.

" Enterprise Survey: Wireless May Determine Carriers' Seat at the Table, Goldman Sachs
Gilobal Investment Research, at 17 (March 2, 2005).

U 1d. See also Businesses Look 1o VolP Solutions. Newsfactor, Oct. 24, 2005, availuble ai
hitp://www newstactor.com/story. xhtml?story id=-12000002R VKO (discussing estimates that
halt of new business installations in 2005 will contain VoIP technology); Al Senia, Discovering
Volf* Profitability, America’s Network, Jan. 15, 20085, at 10 (noting that a third of enterprises
have already deployed VolP, with more than half expected to deploy it by 2006).
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¢ CLECAXC Competition

Merger opponents attempls 1o downplay CLECAXC competition hkewise cannot be
squared with the evidence. including their own press releases and actions. Indeed, the industry
analvst report upon which opponents primarily rely finds that “CLECs have exhibited a . .
reswegenes” thal CLECs engage in Taggressive sales tacties™ with “leading-edge SMB
offerings,” and predicts “robiust SMB coniperition from Jacilities-hased CLECs such as XO and
mereasingly the multiple system [eable] operators.™ ™" These conclusions are well founded and
underscored by marketplace developments.

For example. Level 3 recently agreed to acquire TelCove, which announced in April that
1w thas taken a dominant position in Florida as a state-wide provider of metro and intercity
services to enterprise customers and carriers.” Last vear, TelCove expanded from seven to 14
metropolitan areas in Floreda and significantly inereased its hber density up to 1,400 route
mides. ' '['hc combination of TelCove with three prior acquisitions — WilTel, Progress Telecom
and 1CG Communications  ard the more recent addition of Looking Glass Networks, has

. . - . . - - 156
altowed Level 3 continually to expand its successful Metro Services business unit. ™ And TWTC

Y How Do SMBs Fare in the CLEC Versus ILEC Matchup?, Yankee Group, at 1, 3 (Apr. 2006)
{emphasis added). The competitor group misstates BellSouth’s view of CLECs. What
BellSouth actually smd was that “it is clear that CLECs are capable of competing with BellSouth
to provide the *last miale” or tail circuits of special access services, and they are doing so in a
raptdly increasing number ot locations.” Reply Comments of BellSouth to AT&T Corp. Petition
for Rulemaking to Reform Regulation of Incumbent Local Exchange Carrier Rates for Interstate
Special Aceess Services in WC Docket 05-25 (July 29, 2005) at 32.

" Press Release, TelCove, Inc., TelCove is the Largest Competitive Telecom Provider in
Florida Offering State-Wide Metro and Intercity Network Services (Apr. 7, 2006) available at
http/fwww telcove.com/press/pr040706.asp (emphasis added).

99 ¢ .
See id.

" Press Release, Level 3 Comme'ns, Inc., Level 3 to Enhance Focus on Growing Metropolitan

and Content Business Segments (May 26, 2006) available ar hitp//www level3.com/press/
7248 html (Level 3 “will Tocus on delivering a full set of services to customers who make

Footnote continued on next page




