transition to competitive market conditions.™ ™ Conditions that the Commission imposed were
o remain i eftect for onty three vears.™ and they expired years ago,

n-all events, the 1990s-vintage concerns that underlay the conditions no longer apply.
Fhe requarenients of Sections 251 and 271 were fully implemented years ago, and intramodal
and imtermodal competition bas tourished in the ensning years. Moreover, AT&T, Verizon and
Qwest are now major purchasers of TLEC services outside their regions and, thus, have powerful
meenbives 1o resist practices that would interfere wath their own ability to purchase access.

Al Applicants” Increased Local Footprint Poes Not Threaten Discrimination

The market conditions underlving the Commission’s concern in the 1990s that RBOC

]

mergers could mcrease the merged company’s meentive to discriminate vanished long ago.™
The coneerns rested on findings that incumbent LECs have “monopoly control over key inputs
that rivals need in order 1o offer retail services,™” particularly “bottleneck™ loop facilities.”
The Comnnssion also found that existing regutatory obligations were insufficient to prevent such
discrimination because regutatory authorities had not finished implementing the market opening

obligations of the 1996 Act.’”' Neither concern exists today.

O SBC Ameritech Merger Order ¥ 63,

U 1d, App. C Y 74, Bell Attantic/GTE Merger Order, App. D Y 64.

% As Applicants note elsewhere. even on the facts under which it was developed, this theory
rested on untested and vnexplored assumptions, and the Commission’s findings in the earlier
orders were refuted in subsequent emmpirical studies. Public Interest Statement at 115-16,

T SBC Ameritech Merger Order § 188, see also id. % 190 (“Incumbent LECs” ability to
diseriminate against retail rivals stems from their monopoly control over key inputs that rivals
need in order to offer retail services.™); id 4 202 {*competitors often are totally dependent on
incumbent LECs for last mile wireline access to end users™).

" See id 4 197 (DSL providers are “dependent” upon ILEC loops and coltocation to access
those loops); id. § 203 (IL.ECs have a “near monopoly in access to local customers™).

T Seeid 19197, 242,
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RBOCs no Tonger have monopoly control over the critical inputs that competing carriers
need. The 1996 Act has now been “fully implemented.™ = and Apphicants” local markets are
Cirreversibly open” 1o competition. Regulators and the industry have a decade of experience
with the new regudaiory scheme mcluding the near universal adoption by slate commissions of
detailed “performance metnies™ to ensure nondiseriminatory provisioning.  Applicants also now
lace competition not only from carriers feasing UNEs, but also from facilities-based carrters that
own their own “last-mile”™ facthiies and “over the top™ VoIP providers that do not need to
collocate i [LEC end offices or need acceess to TLEC operations support sa:ystemsfm This vibrant
competitton, the Commission has found. is “the one sure remedy for the ILECs threat of
diserimination.”

Merger opponents simply ignore these developments. For example, Cheyond and Access
Point assert at length that ILECSs Face no more UNE-based competition in 2006 than they did in
199977 This claim would be irrelevant even if it were true. The emergence of intermodal
competition from cable, wireless. Vol and other sources has put unprecedented pressure on
prices, spawncd a wide variety of new services, featores and options, and achieved far greater
scope and intensity than the “arbitrage™ cum!:)clilion that existed in 1999,

TWTC acknowledges that mass market customers benefit from intermodal -

competition.’” but insists that TLECs still have monopoly power over special access and other

I re Petition of Owest Corp. for Forbearance Pursuant to 47 U.S.C. § 160(c) in the Omaha
Metropelitan Statistical Avea, Memorandum Opinion and Order, 20 FCC Red. 19415 (Dec. 2,
2005) P 52-53 (“Owest Omaha Forbearance Order’).

T See SBC Ameritech Merger Order 9 239,

UId 4230,

s Cbeyond Comments at 16-23; Access Point Pet. at 24-28.
CCTWEC Pet. at 34-35.
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local inputs required to provide service to business customers and that the mereer will increase
meentives to abuse that power to discriminate against rivals.” This contention should be
rejected.

First, i the prior [ILEC mergers, the Commssion was most “acute[ty]” concerned about
their effect on “competitive providers of local exchange services to mass market customers, ™
but had no issue with special access services, presumably because there had Tong been both
competitton and Commission oversight of such services. TWTC now explicitly challenges the
predicates of the Commission’s existing regulation of special access services™  and is rehashing
the arguments st and other CLECs are currently advancing in the Commission’s ongoing review
of special access pricing and provisioning.™ Under the Commission’s precedents, these claims
must be raised in those ongoing proceedings, not in this merger. ™

Second, many event, there 1s no basis for TWT( s assertions that [LECs control
bottleneck access facilities and have unconstrained market power - predicates for cven
theoretical concern about the size of any 1LEC’s footprint. To the contrary, the provision of
high-capacity local factlitics 13 intensely competitive, and regulations alrcady address any

residual power that HLECs are alleged to have over certain DS-level facilities.

71 at 34; see also Access Point Pet. at 41-47. Indeed. Access Point even goes so far as to
claim that cable, VolP, wireless providers, systems integrators and equipment vendors do not
ofter meaningful fevels of service to enterprise customers.

T8 SBC/ Ameritech Merger Order 4 188.

7P TWTC Pet. at 34-35.

M See id. at 33-42,

M See, e, 2. SBC/AT&T Merger Order Y 55 (*[1]o the extent that certain incumbent LECs have
the tncentive and ability under our existing rules to discriminate against competitors . . . such a
concern is more appropriately addressed in our existing rulemaking proceedings on special
aceess performance metrics and special access pricing™),
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Both the Commission’s precedents and market evidence continm these points. In the
SBC/AT&T Merger Order, the Conminission held that ineumbent LECs face “robust™ competition
for enterprise services,™ that “loreign-based companies, competitive LECs, cable companics.
systems integrators, equipment vendors and value-added rescllers” were all competing for
enterprise customers, and that cable and VolP providers, in particular, were dramatically
expanding. ™ The Commission also has found that CLECs pervasively deploy competitive fiber
toops at OCn-level capacity.™ These facilities can be used to offer not just OCn-level services
to high-demand customer locations, but also, through channclization, DSn-tevel services.™ As

deseribed above, carviers are also increasingly using fixed wireless to provide dedicated

SR6

transmission services to buldings that cannot be served economically by local fiber.”™ And, as

. . . .- . . 387 oy
detitled above and in the dectaration of Drs. Carlton and Sider,” " CLECs have blankcted
BellSouth’™s major metro markets with thovsands of miles of local fiber, connected thousands of

mdividual buildings to these ocal fiber networks, and cstablished fiber-based collocation in

SUSBCAT&T Merger Order $ 57, 73 0223, See also Verizon/MCI Merger Order 4 74.

M SBC/ATRT Merger Order %73, This competition is intensifying. Many CLECs have
announced major expansions. See Public Interest Statement at 59, Although merger opponents
continue to nsist (without citation) that cable companies are not leveraging their state-of-the-art
networks to provide dedicated broadband transmission services (o businesses, ¢f. Access Point
Pet. at 41-42, the facts are clearly to the contrary, SBC/AT&T Merger Order Y| 04; see also, e.g.,
Carlton & Sider Decl. § 27; Public Interest Statement at 81, Analysts estimate that cable
companies have sold about $2 billion 1n services to business customers. Public Interest
Statement at 81 (citing authorities). See Section THLB. 1, above.

TR Remand Order § 183.
ANS 17 1[ 154,

36 . . . ., . - .
" Merger opponents predictably point to the Comunission’s characterization of fixed wireless

several years ago as a “nascent technology.™ Access Point Pet. at 44, But, as the vibrant and
expanding fixed wireless operations of XO and others establish, initial difficulties in deploying
this technology have been overcome and fixed wireless is now quite commonly used by
traditional fiber-based CLECS to reach low and medium demand buildings.

7 Carlton & Sider Decl. 99 103-12.
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scores of BellSouth wire centers that can used 1o reach other commercial buildings in
BellSouth’s region.

Even if [ILECs retained some residual market power over certain DSn-level facilitics, the
“full implementation” of Scections 251 and 271 means that CLECs can obtain loop and transport
UNEs at TELRIC-based rates in areas where the Commussion has found that self-deployment of
such facilities by the CLECs is uneconomic.”™ Further, the Scction 251 and 271 proceedings
have subjected access to these UNEs o comprehensive “performance standards” and self-
executing remedy plans.™ As explained in the accompanying Reply Declaration of William
L. Dysart. Ronald A. Watkins and Brett Kissel and the Reply Declaration of Ronald Pate and
Kevin Graulich, these plans establish standards for BellSouth's andr AT&T s performance in the
pre-ordering, ordering, provisioning, billing, and maintenance and repair of network clements
and intcreonnection, measure their performance in meeting such standards. and contain

. . . R 300
automatic remedics for failures to meet these standards.

* Remarkably, TWTC contends that there has not been “full implementation™ of the 1996 Act
because the Commussion “decided not to apply the requirements of Section 251 and the Section
271 checkhist to {] packetized local transmission services.” TWTC Pet. at 37-38. The
Commission based these decisions on specific findings that there are no significant barriers to
deploying such “layer 4” equipment and services — as the very decisions cited by TWTC make
clear. See id n.60 {citing decisions).

FPWTC and Access Point generically contend that the state performance plans are “obsolete”
and imposc “[in]adequate” remedies. TWTC Pet. at 40; Access Point Pet. at 27-28. The
accompanying declarations demonstrate that there is no support for these ipse dixit assertions and
that, in fact, the state plans impose substantial remedics and can be - and have been — modified
to account for relevant changes in the industry. See Dysart, Watkins & Kissel Decl. 9 16-17,
52-53; Pate & Graulich Decl. 4% 8-22. Indeed, many CLECs supported BellSouth’s recently
revised regional “transaction-bascd” performance plans.

% Dysart, Watkins & Kissel Decl. 99 1317, 51; Pate & Graulich Decl, § 8-22.
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Further. Applicants have steadily improved the quality of their UNE provisioning. ™'
Today. Applicants routinely satisty or exceed between 83% and 90% (or more) of the demanding
performance standards that have been adopted to monitor network element provisioning. These
levels are above even the high levels of performance that supported BellSouth™s and AT& T's
Section 271 Nihngs. Even if opponents were correct that the merger might marginally change
Apphcants™ incentives, any atternpl to reverse this trend would be casily detected and would
subject Applicants to significant, self-cxecuting remedies, including the payment of liquidated
damages.

Of course, CLECs also have the choice of obtaining last-mile access to customers by
purchasing spectal access services. The provistoning of these services is accomplished through
processes that are now quite mature.” > Applicants have designed high-quality automated special
access provisioning systems that treat all requests - whether from an affiliate or a non-affiliate -
the smme. Apphicants also have instituted rigorous training for their personnel to ensure strict
adherence to exasting safeguards and procedures. And Applicants’ tariffs contain express
performance guarantecs (supported by substantial penaltics for non-performance) for DSn-level
services.~ These steps ensure that the merged company will continue to provide special access

service in 4 non-discriminatory manner.

A0t

Dysart, Watkins & Kissel Decl. § 57-63 & Attachment 8; Pate & Graulich Dect. 19 4, 32-35.
P Dysart. Watkins & Kissel Deel. § 74; Pate & Graulich Decl. §§ 23-27.

" For example, AT&T s “MVP” tariff provides service guarantees for DS1- and DSO-level
services with substantial penalties for poor performance. Similarly, BellSouth’s contract tariffs
offer customers performance guarantees for the installation and reliability of BellSouth DS-1 and
5-3 services. In addition, AT&T and BellSouth cach provide for credits in their special access
tarifts for service interruptions.




Notably. the many Commission performance audits that have been conducted since the
prior BOC mergers were approved show that Applicants” special access performance has been
excmplary. 7 The most recent audit reports for AT&T and BellSouth confirm that cach carrier
provisions special aceess on a nondiscriminatory basis.™ Not a single party filed comments on
the 2003-2005 audits. and no regubatory commission, state or federal, has taken any adverse
action or even made any follow-up inquiries or data requests) in response to the 2003-2005 audit
FepOIts.

Third, several merger opponents’ claims rest on factual assertions that arc incorrect,
Foremost, the centerprece of TWTC s claim that the merger wonld increase incentives for
diserinmanon s its allezation that BellSouth is providing TWTC with whotlesale access to the
“Lthernet loops™ that TWTC needs to provide retail Ethernet services, but that AT&T has
relused to do so (purportedly because of the incentives that were created by the existing large
lootprint that AT&T has). Fvery aspect of this claim - which is a transparent attempt to use this
mierger proceeding to gain leverage in the ongoing commercial negotiations between AT&T and
TWTC to structure a complex contract tarift for the purchase by TWTC of a wide range of
services from /\'I'f‘s’c'l' 1S Wrong.

Contrary to its assertions, TWTC does not need to “obtain access to Ethernet
transmisston facilities from [AT&T or BeliSouth]” to compete successfully in the
marketplace. ™" Ethernet services are provided over ordinary dedicated transmission facilities

 Dysart, Watkins & Kissel Decl. 99 41, 67-73; Pate & Graulich Decl. 99 32-35.

" See Seetion 272 Biennial Report for AT&T Inc. EB Docket No. 03-199, at 42-43 (Dec. 15,
2005). available at: http://svartitoss2.fee.gov/prod/ecfs/retrieve.cgi?native_or_pdf=

pdf&id document=6518190405; Section 272 Biennial Report for BellSouth Telecomm,, Inc.,
I3 Docket No. 03-197, at 81 (Oct. 31, 2003), available at: hitp://svartifoss2.fcc.gov/
prod/ects/retrieve.cgitnative or pdf=pdf&id document=6518175905.

Y Taylor Decl. 9 26.
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(which are connected to Lthernet electronies). and TWTC today offers a suite of retatl and

wholesate Bthermet services without the finished AT&T wholesale Ethernet service TWTC
. . . . Hs

climms 18 an essential input.

Contrary to TWTC s claims, it competes quite successfully by providing its own Ethernet
clectronies (rather than by outsourcing that function to AT&T or one of the many other suppliers
of “hmshed™ wholesale Ethernet services). In a recent press release, TWTC touted its 31%
increase 1n data and Internet services revenues, “due to success with Ethernet and 1P-based

PP
product sales.

The day after TWTC filed comments in this proceeding claiming that it
“eannot possibly compete by relying on Ethernet under the prices terms and condittons offered
by AT&T. ™" TWTC issued a press release announcing Hs arrangement to deploy next-
ocneration Ethernet customer prenises cquipment, which “enables [TWTC] to cost-effectively
dehiver our industry-leading Ethernet portfolio to customers anywhere” using ordinary TDM
toops ™™ Indeed, TWTC describes itself as the “industry leadfer]” with “a comprehensive

. - . 5401
porttolio of Ithernet services.

7 See Declaration of Partey C. Casto (*Casto Decl.”) 41 19. See Taylor Decl. 143 (in addition to
using its own loop facilitics, “TWTC has rehied [Jon ... DST and DS3 AT&T ILEC loops with
TWTC-provided Lithernet equipment to compete i the provision of Ethemnet in the AT&T ILEC
lerritory™)

YR S . . . -
Press Release, Time Wamer Telecom, Time Warner Telecom Reports Solid First Quarter

2006 Results, at 1 (May 6, 20063, available of hitp://fwww twielecom.com/Documents/
Anneuncements/News/ 2006/ TWTC Q1 2006 Earnings Release.pdf.

TWTC Pet. at 47,

100 Spe . . .
Y Press Release. Time Warner Telecom, Time Warner Telecom and Overture Networks Provide

Lithernet Anywhere (June 6, 2006) avatlable at http://www twtelecom.com/Documents/
Announcements/News/2006/Overture. pdf.
iy}

fd. at 2. TWTC recently signed a contract tariff with AT&T that provides TWTC with steep
discounts for TDM special access facilities when TWTC chooses to purchase those services from
AT&T. In TWTC s words, this arrangement with AT&T further “strengthens Time Wamer
Telecom’™s ability to compete effectively for the nationwide business market.” Press Release,
Time Warner Telecom, AT&T, SBC, Time Warner Telecom, AT&T, SBC Extend Long-Term
Footnote continued on next page

97




TW T nonetheless complains that the self-provisioning approach that made it the
“idustry feader™ is not a viable long tenm strategy,” because it causes TWTC to “incur extra
costs,” and that TWTC can succeed in the future only by reselling AT&Ts Ethernet services. ™
In fact. these “extra costs™ exist whether TWTC self-provides Ethermct connectivity or obtains it
from o wholesale supplier: they are the costs of the “layer 277 Ethemet electronics - TWTC must
cither provide that equipment itselt or its wholesale Ethernet provider must do so. in which case
the costs of the equipment will be reflected in the wholesale Ethernet service price.™”

This evidence that Ethernet providers can efticiently offer service via self-provisioning is
a sutficsent basis for rejecting TWTC s claims. But TWTC does not mention, et alone dispute,
the existence ol alternative Ethernet access service providers, including the many carriers
offermg this access on a wholesale basis, such as Level 3, XO, Global Capacity Group and
UsCarrier Telecom.™

TWITC s suggestion that AT&T has refused to provide reasonable wholesale access to
“Ethernet loops™ 1s not correct. Like BellSouth, AT&T has a generally available wholesale
Fthernet access tanff. catled OPT-E-MAN." In markets where AT&T has deployed the
neeessary Ethernet electronies, OPT-E-MAN provides Ethernet connectivity to any location

served by AT&T fiber with a single point of interconnection that aggregates the traftic of ail of a

Fooinote continued from previous page
Service Agreement, (June 1, 2005) available ar http://www sbc.com/genpress.room?pid=4800&
cdun - news&ncewsarticleid=21695&phase—check,

2 Taylor Decl. 49 26. 43,

05 oo Decl. 121

M G c.g., Casto Decl. § 14,
MTWTC Pet. at 46-47.

% Casto Decl. 9§ 16.
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wholesale carrier’s Ethernet customers.™ Although AT&T hopes to expand this service and
altract customers like TWECAT&T currently sells very little of this relatively new OPT-I:-
MAN services on a wholesale basis to retail Ethernet providers.  Ye, retail competition is
thriving, belving TWTC s claims that OPT-E-MAN is an essential input to retailers. In fact,
AT&T 15 attermnpting to place this new product into the market, and competitive forces will
compel AT&T to offer competitive and reasonable terms.

In this regard. as explained in greater detail in the accompanying Reply Declaration of
Parley Casto, AT&T 18 deep into negotiations with TWTC to develop a contract tariff for
Ethernet access services designed specifically for TWTC's needs.*™ To be sure, TWTC is
seeking even lower prices than AT&T has proposed and features that AT&T’s service does not
currently support. But these are exactly the type of ssues that should be - and, based on the
recent successful negotiations between AT&T and TWTC, can be - resolved at the bargaining
table, not ina merger proceeding. [n light of the vibrant competition that exists for Ethernet
services, the number and quality of suppliers, and TWTCs unquestioned ability touted in
TWTC s own press release 1o bypass AT&T s Ethernet network entircly and “cost-effectively
deliver our industry-lcading Ethernet portfolio to custemers anywhere,” the Commission can be
guite confident that the mmerger will not result in diserimination against TWTC.

TWTC’s arguments are also contradicted by the claims of other merger opponents.
TWTC s central theory - that the incentives for ILECs to discriminate in providing dedicated
tocal faciltties increase dircetly with the size of their footprints — 1s flatly inconsistent with the

claims of Cbeyond that AT&T (with tts targer current footprint) has provisioning practices that

YT Compare id. with Taylor Deel. 427,
T Casto Decl. 99 23-40.
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are more favorable to CLECs than does BellSouth (with its smaller current footprint) and that
BellSouth has service terms that are more favorable to CLECs than AT&T7s 3% Cbeyond’s
argumenis demonstrate that there is no correlation between the size of the footprint and the
willingness of carmers to adopt practices that CLECs prefer.

Cbeyond nevertheless contends that the merger ts contrary to the public interest because
the merged finm will adopt the “less competitive and less favorable practices™ of each ol the
merger purmcrﬁ.“0 Cbeyond’s fogic 1s flawed. It market and regulatory conditions permitted,
AT&T could adopt the purportedly “less competitive and less favorable practices™ of BeliSouth

and vise versa  n the absence of a merger. To the extent the practices of AT&T and
BellSouth i facr difter, they reflect ditferent responses 1o marketplace conditions, and are not
a basts for disapproving the merger.

B. The Proposed Merger Raises No “Benchimarking™ Concerns

Somce opponents claim that the merger would reduce the ability ol the Commission 1o

detect discringnation by comparing the practices of multiple independent LECs.** These parties
rely upon the Commission’s findings in 1999 and 2000 that there was then an “acute present
need for benchmarking”™ because (1) the merging 1.1:Cs then possessed local bottlenecks that

could be used to discriminate against rivals”* and (2) the existence of multiple ILEC

Cheyond Comiments at 84-85; Falvey Decl. 94 6-15; Younger Decl. 4 5-8.

Cbeyond Comments at 853.

e
FH
A explained below, Cheyond’s assertions that AT&T has adopted certain anticompetitive
practices arc false.

" Access Point Pet. at 13-20; Cbeyond Comments at 78-88; EarthLink Pet. at 32-36; Sprint
Nextel Comments at 8; TWTC Pet. at 49-72.

" SBC Ameritech Merger Order 4 161

160




benclmarks would “lacilitate nmplementation of the market-opening measures of the 1996
At

Mhese clamms tgnore both the Commission’s corollary finding that its concern would be
short-Tved and the Taet that the purported control of bottleneck facilities has long since
disippeared. The Commission “agree{d|” that the marketplace is highly dynamic and could
reasonably be expected to “evolve™ in ways that would eliminate the need for multiple
“benchmarks. ™ The Commission observed that after “the course of the transition to full
competition in local markets,™'° existing local bottleneck monopolies would be broken. At that
point, market forces - not regulution  would provide the “sure remedy for the 1LECs threat of
discrimination.”™"

Mecrger opponents also rgnore Applicants’ detailed showing that the transition to fuli
competition predicted by the Commission has in fact occurred. First, as noted above, (acilities-
based CLECSs, cable and wireless companies, and others have deployed alternative wireline and
wircless connections to customer premises throughout Applicants” incumbent territories. This

competifion not only eliminates any substantial risk of discrimination, but also provides

Aflymative market incentives for Applicants to reach reasonable wholesale arrangements (to

g
MY I 154,
Mg g 161,

"Urd 4230, TWTC claims that the Commission held in the Bell Atlantic/GTE Merger Order
that any reduction 1n the number of ILEC benchmarks from 4 to 3 would be conclusively deemed
to disserve the public interest. TWTC Pet. at 50, The Commission made no such finding.
Although the Commission observed that any further reduction in the number of ILEC
benchmarks at that time would raise significant concerns, see Bell Atlantic/GTE Merger Order

9 170, the Commission also stated that such diversity needed to be preserved only “during the
transition 10 compelition,” id. 4 172. Even merger opponents do not deny that where there is
vigorous competition, the need for ILEC benchmarks is substantially reduced, it not eliminated.
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avoid losing the business altogether to intermodal competitors).'™ As noted, ™"’ Applicants now
provide conmicrcillv negotiated wholesale “UNE-P replacement’™ 1o scores of carriers that use
these arrangements to serve millions of ines. Likewise. both AT&T and BellSouth offer heavily
discounted special access taritTs with performance guarantees.”"

In addition., the market vpening requirements of the 1996 Act that the Commission
previoushy regarded as too immature i 1999 and 2000 to supplant the need for benchmarking
against multiple independemt RBOCs have now been “fully implemented.”™' Thus. the
provisioning dispuies over the services that the Commission regarded in 1999-2000 as candidates
for RBOC-10-RBOC benchmarking compansons (e.g.. loop testing and provisioning, number
portabslity. cagetess collocation. technically feasible points of interconnection)'™ have all but
disappeared. Both [E1C unbundhing and obligations concerning the OSS and other systems that
must be used 1o provision UNEs are well-defined from both a technical and regulatory
perspective.

Further, as noted above. AT&T and BellSouth are now unifonmly subject to
cornprehensive performance plans, with literally thousands of metrics to identify whether UNEs

. - . . . 423 . - . .
are being provisioned in a non-discriminatory manner, — and the plans provide for self-executing

" Wireline Broadband Report 4 75,

M9 See Public Interest Statement at 124,

Dysart, Watkins & Kissel Decl. 99 21-30; Pate & Graulich Decl. 9 23-27. For these reasons,
the merger will not require the Commission to engage in “highly intrusive regulatory practices”
as a substitute for “the ability to benchmark among major independent incumbent LECs.”
SBC/Ameritech Merger Ovder Y 113, Given the presence of robust intermodal competition, the
Commission can rely on market forces to prevent discrimination. This approach, not
“comparative practices analysis,” 1s clearly much more consistent with the “deregulatory goals of
the 1996 Act.” [d.

U Owest Omaha Forbearance Order 19 52-53.
Y SBC Ameritech Merger Order 19 131-33, 141-43,
1 Dysart. Watkins & Kissel Decl. 99 13-16; Pate & Graulich Decl. 4 7-22.
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remedies should AT&T and BellSouth falt short, ' Litigation over the terms, conditions and
pricing of UNLs has become much less common, and the terms of interconnection arrangements
today are largely provided through voluntary negotiations.*

Merger opponents do not seriously contest these points. Instead, they point to a handful
ol post-1999 mstances n which benchmarking allegediy bas “detected™ purportedly
anticompetitive conduct by ILECs. "™ These disputes. however, have long been settled. For
example. three of the cases TWTC ciies are clearly wrrelevant becoause they pertain 1o an RBOC’s
satisfaction of the Scetion 271 checklist. which the Commission found satisfied 1n all states vears
ago. " Similarly. several pertain to “line splitting” and NGDLC unbundling™™  issues that were

, R . . 120 . - - .
settled by the Commission’s unbundhing orders and the ISP-bound traltic pricing issues that

. N : - 430
were hotly contested hatf o decade ago but were later resolved by the Commisston.

Nor do the decistons touted by merger opponents show that regulators have rehed on

3}

RBOC-t0-RBOC benichmarking to resolve what few disputes sull surface.” Notably. merger

opponents cite only onc case where BellSouth was even proposed as a benchmark for SBC (an

ST Pysart, Watkins & Kissel Decl. 99 16-18; Pate & Graulich Decl. 49 15-17.
"7 Public Interest Statement at 122,

FOTWTC Pet. at 53-58.

I at 55-560 & nn.89-91.

I al 34-55 & nn §4-86.

I re Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange
Carriers; Implementation of the Local Competition Provisions of the Telecommunications Act of
19006, Deployment of Wireline Services Qffering Advanced Telecommunications Capalbility,
Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, |8 FCC
Red. 16978, 17168, 99 251-52. 285-97 {Aug. 21, 2003) (“Triennial Review Order™).

% fn several instances, the decisions that TWTC claims were adopted “since” the
SBC/idmeritech Merger Order actually preceded that order and are clearly irrefevant. See TWTC
Pet. at 58 & nn.99-101 (purporting to cite decisions that show that regulators use benchmarking
10 wWenufy “worst-practices™),

BUTWTO Pet, at 52,
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Indiana PUC arbitration), and there the state commission based its decision on other grounds, not
henchmarking.™ Simitarly. the Apzona commission decision cited by TWTC concerning
Qwest’s delivery ol interconnection trunking did nof adopt Level 3°s proposed benchmarking
standard,™ but merely required Qwest to provide a dale certain for ecach order in accordance
with the guidelines in Qwest’s own Interconnect and Resale Source Guide.™™ Nor is TWTC
correct in its clann that the Colorado commission determined that Qwest should be “required to
submit 1o certain billing practices” because AT&T had received better terms with SBC.Y And.,
altheugh the Commission in the Firginia TELRIC Arbitration Order examined BellSouth’s

approach to “structure sharing,” the Commission’s rejection of Verizon’s position ultimately

i

_ T - - ER

rested on Vertzon's owsn cost evidence.
Moreover, the examples of “average™ practice benchmarking offered by TWTC refute

any notion that the only relevant benchmarks are RBOCs., TWTC cites several mstances in

which state commussions or the Commission used a “proxy group” to determine the cost of

YUIdat 33 & n.8l. The language cited by TWTC quotes Level 3°s argument -~ sumimarized in
the “position of the parties™ section of the decision, not the Indiana commission’s actual holding
and analysis. TWTC Pet. at 53 n.81 {quoting {n re Level 3 Comme’ns, LLC’s Pet. for
Arburation, 2004 Ind. PUC LEXIS, 465_ at *67 (Ind. Uulity Reg. Comm’n Dec. 22, 2004).
Although the Indiana commission ruled in Level 37s favor, it did not rely on “benchmarking™ -
ndeced, the Indiana commission never mentions Level 37s benchmarking argument in its
amalysis, o at ¥98,

"TTWTC Pet. ot 54 & n.82,

Y Inre Pet. of Level 3 Comme 'ns LLC for Arbitration, 2000 Ariz. PUC LEXIS 4, at *23-24
(Az. Corp. Comm’™n Apr. 10, 2000).

UTWTC Pet.at 54 & n.83. In tact, the Colorado commission did not “require” Qwest to
submit to any billing practices at all. To the contrary, it merely held that the parties should
negotiafe a separate billing arrangement. [n re Pet. of Qwest for Arbitration 2003 Colo. PUC
LEXIS 1149, at *149 (Colo. Public Utilities Comm™n Oct. 14, 2003). (“We arc persuaded by
AT&T that bilhing for alternatively billed calls 1s better dealt with through a separate
agreement’).

Y Inre Pt of WorldCom, Inc. Pursuant to Section 252(E)(5) of the Communications Act,
Memorandum Opinion and Order, 18 FCC Red. 17722, 9 291 {Aug. 29, 2003) (“Virginia
Arbitration Order™).
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capital i TELRIC proceedings.” But the proxy groups offered by CLECs in these proceedings
included not just the RBOCs. but also ILECs such as ALLTEL and CenturyTel.™™ Indeed, in the

Virginio Arbitration TELRIC Order, the Commission adopted a cost of capital based in large part

139

on a proxy group of the S&P 5007 And the Commussion abandonced several years ago the

“industry average” formerty used to determine the productivity adjustment for price cap

. L1
regulation.

TWTC recognizes that the relevant issue is whether there 1s a need for benchmarking
*eoing forward.” not the past role of benchmarking donng the early implementation of the 1996
Act™ TWTC nevertheless offers three reasons for reviving this historical artifact. First, TWTC
says that benchmarking is necessary to prevent “possible backsliding by the RBOCs.”* But the

best evidence ol any “backsliding™ by an RBOC is a comparison between its current conduct and

IWIC Pt.[ at 57- ﬁ‘%

¥ See, e.g., Virginia Arbitration Order 4 69 In re Application r)f( incinnati Bell Telephone,

1999 (hio PUC LEXIS 620, at *26 (Oh. Public Utilities Comm’n Nov. 4, 1999y, TWTFC
contends that even Qwest cannot be considered a benchmark because of its relatively smaller
size. Compare TWTC Pet.at 62 (arguing Qwest cannot be used as a benchmark) with TWTC
Pet. at 57-38 (L[dlmlllL that state commissions and this Commission properly used Qwest as a
“benchmark™ in setting special access price caps and UNE rates). But the only analysis offered
by TWTC in support of this cliim 1s that Qwest has not announced plans to offer wireline video
services or its own wireless services. TWTC Pet. at 62, The extent to which Qwest provides
such services 1s nrefevant to the appropriateness of Qwest as a “benchmark™ for regulated local
facilities. There 1s no need to “benchmark” AT&T’s wireless or wircline video service offerings
against Qwest’s because there could be no conceivable claim that regulation is necessary to
compel access o those facilities. And while Qwest’s financial difficulties and sccurtties issues
may have made it an inappropriate “benchmark” for determining cost of capital in TELRIC
proceedings initiated several years ago, of, TWTC Pet. at 62-63. those conditions no longer
persist today.

" Virginia Arbitration Order 19 88. 90.

M Compare TWTC Pet. at 57 with 47 C.F.R. § 61.45(b) 1(i1i)-(iv).
METWTC Pet. at S9.

214, at 591 see also Access Point Pet. at 27.
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1s prior actual conduet, not a horizontal comparison between the BOC s conduct and that of
other carriers.

Second. TWTC contends that benchmarking is still vital to appropriate regulation of

. K% S . . . . . .
[LEC special access.™ TWTC does not cite a single recent instance in which the conduet of a

sccond [1EC has been relied upon as a benchmark in a proceeding concerning cither the
lawtulness or the adequacy of an ILECs provisioning of special access, and Applicants are
aware of none.

Rather, as the comments in the current special access performance standards proceeding
confirm,™ the relevant comparisons are between the [LECs performance in providing service to
iseltand 1ts performance o providing service to others - fe.. parity standards. As ('l[.l{-(‘
commenters have explained, “[once provisioning parity is established, ILECs and CLLECs can

compete on grounds that they both can control, including price, quality of service. customer

43

.. - R . ) N
support, and additional features, Indeed, there is broad consensus that the ceniral safeguard

416

should be a parity standard,”™ with both CLECs and [LECs proposing detailed plans that

incorporale a parity standard.**’

" TWTC Pet. at 59-60.

144 . . . . e
In re Performance Measurements and Standards for Interstaie Special Access, CC Docket

No. 01-321.

™ Comments of Focal Comme’ns Corp., et al., In re Performance Measurements and Standards
Jor Interstate Special Access, CC Docket No. 01-321 (Jan. 22, 2001) (“Focal Cominc’ns
Comments”) at 14 {(emphasis in original).

46 @ - - . “
" See, e.g., Focal Comme™ns Comments at 13-14 (“[Flederal rules can, and must, assure that

ILEC provisioning of special aceess . . . to CLECs 1s on parity with its provisioning of special
access ... o iself, its affiliates, or its retail customers. . .. The objective level of quality or cost
of service {rom the ILECs is less important to the Joint Commenters than the fact that CLECs
obtain botileneck flacilities from the ILEC on a performance level equivalent to the service it
provides to itself.”) (emphasis in original); Commenis of TWTC and XO Communications, Inc.,
at 24 (Jan. 22, 2002) (*“The point of performance rules is to facilitate the detection of
discnimination in favor of the ILEC’s end users and affiliates as well as diserimination among
competitors. Accordingly. any meaningful performance requirements must include a basis for
Footnote continued on next page
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Merger opponenis” only rejoinder 1s that parity rules may be insufficient because an
IEC might provide itselt poor serviee or not provide a comparable “retail” service. ™ This
clanm makes no sense in today’s radically changed markets, Unlike SBC and Ameritech in 1999,
AT&T today provides retail services to enterprise customers, Further, AT&T has an established
reputation for providing the highest quality enterprise services. and rclies on that reputation in
marketing its services. Iis simply not credible to suggest that AT&T would find it “profitable”
to provide 1ts own retail enterprise affiliates with poor quality special access service.

Nor 1s “benchmarking™ required for effective special access rate regulation. ILEC-to-
[LEC “benchmarking™ today has no role in the current price cap regime for regulating special
access rates. Likewise, for special aceess services that have pricing flexibility, “benchmarking”
15 not a focus in the Commission’s ongoing proceeding 1o address regulation of special access

pricing.™” No party in that proceeding is proposing that comparisons between or among ILEC

Footaote continued from previous page
comparing the level of service quality provided to specific competitors with the service quality
provided to (1) the ILEC s end users and affiliates, and (2) all competitors.”™); Comments of
Sprint Corporation In re Performance Measurements and Standards for Interstate Special
Access. (Jan. 22, 2002) at 3 (“the Commission should interpret the Section 202 prohibition on
discrimination as requiring parity -- cquality in the provision of special access service 1o an
afftliate or subsidiary, a non-affiliated carrer, or to an end user™).

"7 See Letter from The Joint Competitive Industry Group to Chairman Michael K. Powell (Jan.
22, 2002), Attachment A, Joint Competitive Industry Group Proposal-ILEC Performance
Measurements & Standards in the Ordering, Provisioning, and Maintenance & Repair of Special
Access Service, at 3 (Jan. 18, 2002) (estabhishing objective performance standards and also
requiring comparison reports for CLEC/IXC Carrier Aggregate and 1LEC Affiliates Aggregate);
Letter from BellSouth, Qwest, SBC and Verizon to Mr. Jeff Carlisle, Chief, Wireline
Competition Bureau (Dec. 20, 2004), attaching Service Quality Measurement Plan (SOM) -

Joint BOC Section 272{e)(1) Performance Metrics Proposal, at 7 (“For purposes of this plan, the

RBOC s performance in providing service to its non-affiliate carrier customers shall be
substantally simlar to that which it provides to its affihiates. Performance shall be measured by
comparing, for cach of these measures, the service received by the Non-Affiliate Aggregate
(IXC/CLEC) wath the service received by the RBOC Affiliates Aggregate”).

TWTC Pet. at 67.

444

In re Special Access Rates for Price Cap Local Exchange Carriers, WC Docket No. 05-25.
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special access rates should be used either to determine whether current special access rates are
excessive or Lo set rates prospectively. Nor would such comparisons be meaningful because
special access rates depend on a host of company-specific factors, such as geographic density.
network architecture, cost of capital, mifeage of the average circuit, term/volume comniitment,
and performance guarantees. Fherefore. substantial variation among ILEC special access rates is
10 be expected.

Third. TWTC claims that benchmarking s necessary to protect competition for emerging
advanced services.™" But as the Commission concluded in the SBC/AT&T Merger Order and
Verizon-MCT Mevger Order, following a fong line of prior decisions, a wide and heterogeneous
array of competitors “ensure that there 1s sufficient competition™ for Frame Relay, ATM, and

Y- . . . . . 151
Cnigabit Fthernet and similar based transmission services.

The Commission also observed that
“a growing number of enterprise customers” have bepun switching to new entrant providers.
“These new competitors arc putting sigmficant competitive pressure on traditional service

. 452
providers,

Finalty, merger opponents note that in the prior ILEC merger orders, the Commission

expresscd concern that a merger of ILECSs would “increase the likelihood of coordination . . . to

434

TWTC Pet. at 60.

UL SBC/AT&T Merger Order Y 73; see also id. (“we find that myriad providers are prepared to

make competitive offers” to enterprise customers); Verizon/MCI Merger Order Y 74 {(same); Bell
Atlantic/GTE Merger Order 4 121 (“a large number of other firms™ with “similar capabilities™
provide both local and long distance services to business customers, and “more firms are
entering the larger business market™); id. 4% 120, 126 (“incumbent LECs face increasing
competition from numerous new facilities-based carriers in serving the larger business market™;
“there are a number of signtficant competitors equally competitive with Bell Atlantic and GTE in
these larger business markets™); SBC/Ameritech Merger Order 4 89-90 (noting actual and
potential competition for larger businesses); in re Teleport Comme 'ns Group Inc., Transferor,
and AT&T Corp., Transferee, Memorandum Opinton and Order, 13 FCC Red. 15236, 99 28, 37,
40 (July 23, 1998) (same).

Y2 Verizon/MCI Merger Order § 75 n.229; see also Public Interest Statement at 71-82
(discussing many competitors that offer these advanced services).
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settle ona lower benchmark or . conceal[] information coneerning operating practices and
dealing with competitors.”™ But the Commission’s more recent deregulatory decisions and the
mtense intermodal competition fostered by those policies have spurred cnormous investment 1n
mnovation. {LECs have overwhelming incentives today to mect their customers’ necds as
elfectively as possible and to innovate whenever possible - or risk losing those customers to
uther providers.

Likewise inapplicable today is any concern about “increasing the incentive and
opportunity {or collusion and concealment of information among the few remaining major

L aaidAd
mewumbent LECs.

AT&T and Verizon are fierce competitors, particularly in the markets for
cnterprise tevel customers, with cach other and with “myriad™ other suppliers. AT&T has
deployed local network facilities in Verizon’s and Qwest’s terntories and purchases several
hitlion dollars in access services from these carmers; Verizon and Qwest have a similar presence
m Applicants” territories. Indeed, Qwest is expanding 1ts CLEC presence with the recent
acquisition of OnFiber.™ The merger will diminish neither this competition nor Applicants’
mcentive to ensure that they will be able to access customer locations in Verizon's and Qwest’s

. - 456
territories on reasonable terms and conditions.™

Despite these facts, and the near-complete absence of out-of-region operations by

BellSouth, TWTC claims that the merger will substantially increase the likelihood of regulatory

PUTWTC Pet. at 66 {(quoting SBC/Ameritech Merger Order | 121); see also Access Pont Pet. at
[7-18; BarthLink Pet. at 21-27.

" SBC/ Ameritech Merger Order % 184.

"% See Press Release, Qwest, Qwest To Acquire OnFiber Communications, Inc. (May 13, 2006),
available af http://www . qwest.com/about/media/pressroom/1,1281,1869 _current,00.himl.

¢ Carlton & Sider Reply Decl. § 108-09.
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cotlusion beeause BellSouth is a “maverick™ among special access service providers.”™ TWTC
elters two preces of evidence o support this counter-intuitive propostlion. First, TWTC says

BetiSouth alone among the RBOCs urged the adoption of “performance metrics” in 2002.""

Bal, as TWTC subsequently admits, all of the RBOCs, including BellSouth, subsequently

sponsored a joint proposal that supplanted the inittial BellSouth filing."”

TWTC also claims that BellSouth provides TWTC with better special access
perlommance metrics than AT& T Yet, the very AT&T tariff that TWTC now attacks is a
contract tanff negotiated barely a year ago to respond to demands from TWTC for special access
terms and conditions dif‘f‘t‘l‘t)‘IHIIhHH those available in SBC's other 0ffcrings.4m TWTC, when

exceuting the contract tariff, informed the public that the deal “strengthens Time Warner

. y - . - . . . 462
Felecom’s ability 1o compete effectively for the nationwide business market.” o

TUTWTC Pet.at 68, Compare Cheyond at 84-85 (contending that BelSouth’s special access
practices are inferior to AT&T practices).

- TWTC Pet, at 68.

PTPWTC Pet.at 68-70. Contrary to TWTCs claim, the joint RBOC filing did not “water
down™ the BellSouth proposal but strengthened it in several respects.

“UTWTC Pet. at 70-71.
T Casto Decl. § 41,

Hal f— oo 5 e .
Press Release, Time Warner Telecom Inc., AT&T, SBC Comme’ns, Time Warner Telccons,

AT&T, SBC Extend Long-Term Service Agreement (June 1, 2005) available at

hitp://www sbe.com/gen/press.room?pid=4800&cdun—=news&newsarticleid=21695&
phase-check. TWTC's comparisons of the AT&T and BellSouth tariffs are misleading and
iappropriate in other respects. For example, although the AT&T tariff has fewer performance
mictrics than the BellSouth tariff (albeit more than TWTC states), AT&T’s metrics contain
‘ratchet” terms that require enhanced perforiance over the life of the contract. Casto Decl. § 44.
Likewise, once of the key provisions of the AT&T tariff that TWTC attacks — the use of penalties
to improve performance  was inciuded specifically to satisfy TWTC’s demands during the
contract negotiations. Casto Decl. 143, And AT&T’s tariff provides other discounts to TWTC
beyond what BeliSouth offers. Casto Decl. § 44. Cbeyond broadly claims that AT&T has a
practice of discriminating against CLECs and would extend those practices to BellSouth post-
merger. These allegations  which have nothing to do with this merger — are refuted in detail in
Appendix AL
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W, AT&T IS TULLY QUALIFIED TO CONTROL BELLSOUTH’S AUTHORIZATIONS,
BELESOUTIHIS FULLY QUALIVIED TO HOLD THEM, AND OTHER
OBIECTIONS TO APPLICANTS™ PRACTICES ARE UNFOUNDED

The Comnussion has concluded repeatedly that AT&T is fully qualified to control

s .. . . . . . . 4 e
Commission authorizations. Nothing has changed to disturb this conclusion.”® Similarly, there

is no question as to BellSouth’s character or qualifications to hold Commission authorizations.*®

Although certam merger opponents have cited vartous incidents involving AT&T and BellSouth,
thetr claims do not withstand scrutiny. Indeed, with respect to BellSouth, the FCC’s policy
“when evaluating transter of control applications under section 310(d} . . . [1s] not [to] re-

evaluate the quabtications of the transferor™ particularly i instances in which “no 1ssues have

- : - e 2465
been raised that would require us to re-evaluate the basic qualifications of the transferor.”

Opponents™ other obyections 1o various practices of Applicants that allegedly are abusive or
. - - doe - . - .
improper are without merit.™ Applicants” responses to these claims arc summarized below,

with additional detail provided in Appendix A hercto.

03

Public Interest Statement at 2.
.

" I re Applications of XO Communications, Inc., Memorandum Opinion, Order, and
Authorization, 17 FCC Red. 19212, 4 13 (IB/WTB/WCB Oct. 3, 2002).

1 Jonathan Rubin’s opposition to Applicants’ request for a waiver of Section 1.913(b) of the

Commission’s rules, 47 C.F R §1.913(b) - to sanction their manual filing of a single Wireless
Radio Services Application (File No. 0002560497} - Rubin Comments at 7-8, reveals his
misunderstanding of the facts. Contrary to his claim, only one out of the 101 Wireless Radio
Services applications filed in conncction with this merger was filed manually and is the subject
of the waiver request. And, contrary to his assertion, the public was not deprived of any access
to ary information about the sole manually filed application.

Moreover, Mr. Rubin’s suggestion that Applicants failed to justify their manual filing of this
one application shows no appreciation for the limitations inherent in the Commission’s Universal
Licensing System (“ULS™). 1t is not uncommon for ULS to be unable — as it was here — to
accept clectronic filings when a license is subject to multiple transactions simultancously or in
close proximity. In such circumstances, the communications bar and the Commission staff have
developed a standard practice of filing and processing manual applications when ULS is unable
to accept an electronic filing. See, e.g., File Nos. 50002CWTCO05 (transfer of control
accompanied by waiver request; attached to File No. 0001969071), S0004CWTCO5 (transfer of

Footnote continued on next page
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A AT&T 1s Fully Quahified to Control BellSouth’s Authorizations, and BeliSouth Is
Fully Qualificd w Hold Them

Virtually all of the challenges to Applicants” character rest on charges that have been
addressed by the Commission in other proceedings and rejected. EarthLink, in particular, trots
out a series of old allegations of supposed misconduct by AT&T (and its predecessor, SBC).
Ahe remaimng allegations rawsed by EarthLink and other opponents are no more availing. Some
mvolve consent decrees, which the Commission “doces not consider . . . for purposes of assessing
an applicant’s character qualifications.”” Others stem from business disputes and similar
matters, whieh, under wel-established precedent. the Commission should ignore because the
allegations are not merger-specific’™ or “are better addressed in other Commission procecdings,
or other fegal fora.™ ™ if at all. Applicants respond in detail in Appendix A to each of these
challenges  as well as to the New Jersey Ratepayer Advocate’s misleading and irrefevant
attacks on service quality and Cheyond’s unfounded altegations that the merger will result in the

“standardization™ of “unfar” or "anticompetitive” practices.

Footnote continued from previous page
control accompanied by waiver request; attached to File No, 0001966108), 50004CWAA04
(assignment accompanied by a walver request; attached 1o File No. 0001487713). Applicants
followed standard Commission practices, their waiver request 1s fully justified, and 1t should be
granicd.

O Cingular/AT& T Wireless Merger Order Y| 53.

8 See ATRT/Comeast Merger Order Y 165 (rejecting alleged bharm as not merger-specific); fn re

Joint Applications of Global Crossing Ltd. & Citizens Comme 'ns Co., Memorandum Opinion

and Order, 16 FCC Red. 8507, 8511, 9 10 (CCB/IB/CSB/WTB Apr. 16, 2001} (rejecting alleged
hurmq as insufficiently merger-specific).

Y In re Applications of C raig . McCaw & AT&T Co., Memorandum Opinion and Order, 9
[FCC Red. 5836, 5904, 9 123 (Sept. 19, 1994) (“McCaw/AT&T Merger Order™); see also
SBC/AT&T Merger Order T175 & n. 493; Cingtlar/AT&T Wireless Merger Order |1 49-51, 56
n.222; GM/Hughes Order 1§ 304-09, 31 114 (2004); SBC/Ameritech Merger Order 1Y 518, 1
557-39.
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13. The Commission Should Disregard Opponents” lrrelevant and
Unsubstantiated Clams Involving Redhining and Franchising

The Conmission also should sunimarily reject the attempt of the Concerned Mayors

Alhance ("CMA Y 10 insert franchising and redlining issues, which are totally unrelated to this
i . . . d1i - . - . .
mereer, o this proccedimg, These 1ssues are generie industry-wide issues, and the merger
does not affect thewr resolution one way or the other: thus. they are whelly irrelevant to whether
S 471 - . .

the Apphications should be approved. Moreover. many of those issues are addressed in
existing federal and state Taws and are the subject of pending legislation, administrative

. . . . . v ) .
proceedings, including proceedings pending at the FCC, and court cases.’” This merger

proceciding 1s not the approprate forunt in which to address them.

U See CMA Pet. at 13-20, 26-27.

U In previous merger proceedings, the Commission has wisely dectined to address such
unretated ssues. See SBCATET Merger Order Y 35; see Comeast/AT&T Merger Order § 31
(2002); In e Applications of 8. New England Telecomms. Corp. and SBC Commc’ns Inc.,
Memorandum Opmnion and Order, 13 FCC Red. 21292, 21297, 929 (Oct. 23, 1998).

" Franchising, redlining and related buildout issues are being debated in a number of
proceedings and fora. The Commission is considering these issucs in two proceedings. See [n re
Implementation of Section 621(a)(1) of the Cable Commce 'ns Policy Act of 1984, as Amended,
Notice of Proposed Rulemaking, 20 FCC Red. 18581, % 23 (Nov. 23, 2005) (621 NPRM™)
(rulemaking addresses the local imposition of buildout requirements on new entrants); /n re 1P-
Enabled Services, Notice of Proposed Rulemaking, 19 FCC Red. 4863 (2004) (Commission
considering the regulatory structure applicabie to IP-enabled services). Congress is also debating
MVPD legislation that contains antidiscrimination language. See Communications Opportunity,
Promotion and Enhancement (COPE) Act of 2006, [1.R. 5252, 109th Cong. (2006) (passed by
the House on June 8, 2000); American Broadband for Communities Act, S. 2332, 109th Cong.
(2006); Franchise Reform Act of 2006, S. 2989, 109" Cong. (2006); Communications,
Consumer Choice. and Broadband Deployment Act of 2006, S. 2686, 109" Cong. (2006). A
number of states have recently passed statewide video franchising legislation (e.g., Texas,
Virginia, Indiana, Kansas, New Jersey and South Carcohina), and similar legislation is pending in
others (e.g., California, Michigan and North Carolina). At the state administrative level, the
Connecticut Department of Public Utility Control recently decided that AT&T’s IP video service
1s not subject to state cable franchising requirements. See Investigation of the Terms and
Conditions Under Which Video Products May Be Olffered by Connecticut’s Incumbent Local
Ixchange Cos.. Decision, Docket No, 05-06-12, (Conn. Dep’t of Pub. Util. Control June 7,
2006)
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S0 too. the Comnmssion should reject CMA s argument that “redlining” conditions are
required because “redliming™ contravenes the public mterest and applicable law."™ The claims
that AT&T wilt engage in redlining are pure speculation. There 1s no evidence to suggesi that
AT&T has previously engaged m. or ever witl engage m. discriminatory conduct based on

. . .. . RE R . _ - .
mcome or other impermissible factors. Fo the contrary. more than 5.5 million lower-income

. . . . N Lo Sh -y -
households in 41 Project Lightspeed markets will be capable of receiving U-verse™ within the

first three vears of deployment.” ™ Indeed. as AT&T has pointed out in pleadings filed in the

621 NPRM proceeding, it would be economically wrrational for AT&T to follow a discriminatory

: ; . . 43¢
course in the video market, given current market condrtions.”™

Y OMA posits that the Commission has some sort of obligation in this proceeding to prevent
redlining because such a practice 1s unlaw ful under the Communicatons Act, We assume
CMAs primary concern is dirceted at cable and broadband services since all the so-called
“evidence™ o cites, involves such services., See CMA Pet. at 15218, However, CMA relies on
provisions relating to common carriers and telecommunications services, which do not apply to
cither Title VI cable services, cable modem service or wireline broadband Intemet access
services. CMA Petlat 17, Mareover, the one antidiscrimination provision that applies to cable
service has no appheability here because, among other things, AT&T's IPTV service is not a
Title V1 cable service; the cited provision impeses no statutory obligation on the Commission to
preverd redhining: and there 1s no evidence of a redlining problem.

YT OMAS bald assertions about AT&T are particularly egregious. CMA complains of misdeeds
that involve AT&T Broadband. llowever, the party in this proceeding is the former SBC
Communications Inc., which acquired AT&T Corp. in 2005. AT&T Broadband was a separate
sntity that legacy AT&T sold to Comeast long before legacy AT&T was acquired by SBC to
vreate the AT&T applicant here. New AT&T has never owned or had any interest in AT&T
Broadband. CMA also cites to seven-year-old press accounts involving MediaOne, which
AT&T Broadband acquired before it was sold 1o Comcast.

T Sve Press Release, AT&T Ine., AT&T Initiatives Expand Availability of Advanced
Communications Technologics (May 8, 2006), available at htip://att.sbe.com/gen/press-
room?pid- 5097 &cdvn=news&newsarticle1d=22272. AT&T has further demonstrated its
commitment to expanding the availability of advanced services to people of all backgrounds
through “AT&T AccessAll,” a $100 million program recently announced by AT&T and the
AT&T Foundation that is designed to provide in-home Internet and technology access to low
income familtes and underserved communities across the country. See Press Release, AT&T
Inc., AT&T Announces $100 Million “AT&T Accessall” Signature Program - Nation’s Largest
to Provide In-Home-Technology Access to Underserved Populations (June 14, 2006), available
at http://att.sbe.com/gen/press-room?pid=3097&cdvn-news&newsarticlerd=22339.

176 . " . . . . . .
"AT&T is under competitive pressure to offer video programming services as quickly and

broadly as cconomically feasible, in order to retain customers being aggressively courted by
Footnote continued on next page
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