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incapable of rendering moot any perceived concerns; imposing net neutrality regulation is

likely to impede the development of further competition,

A, The Net Neutrality Objections Are Not Merger Specific
1. Alleged Vertical Integration Into Internet Content

33. Merger critics attempt o argue that the merger will increase AT&T’s ability to
discriminate so as to favor its own content and applications over the content and applications of
third parties.”’ This argument fails on scveral levels.

34. First, BellSouth and AT&T are only minimally integrated into Internet content.
AT&T’ s IPTV oftfering involves the delivery of content through a specific medium and format, but
does nol require AT&T to own the relevant content - only to acquire from the owner the right to
distribute. Thus, this transaction is qualitatively difterent from AOL/Time Warner where a media
distribution company (Time Warner)} vertically integrated into ownership of a key Internet content
and application provider {AQL).

35. Sceond, the November 2005 quote from AT&T s Chairman concerning charging
content and application providers for access to AT&T s pipes does not state, or even imply, that
AT&T intends to favor its own content, as alleged by merger enitics.” To the contrary, the quote
merely states that it may be appropriate to charge content and application providers (hereinafter

“CAPs”).

21

‘The vertical integration arguments are primarily advanced by Cooper/Roycroft Decl. at 4-5,
44-57, and by the Center for Digital Democracy at 3.

o

Cooper/Roycroft Decl. at 4-5. From this quote, Cooper/Roycroft argue that it somehow
illustratcs that the prospect for AT&T “to {avor content and services provided by AT&T the
broadband provider (or its affiliates or strategic partners) 1s very real.” Id. at 5.

15




REDACTED - FOR PUBLIC INSPECTION

36, Third, in the section of their declaration titled ““Network Neutrality Conditions Are
Neceessary,” Cooper/Roycroft quote extensively from Cisco Systems White Papers purporting to

show that Cisco equipment would give AT&T the ability to engage in discrimination at various
jevels.” This extensive discussion, however, merely shows that the ability to prioritize traffic and
provide service tiering has long existed — one of the Cisco papers is dated 1999, and the most
recent one is February 2005, As such, the Cisco discussion docs not raise any issues specific to
this merger.

37 Fourth, it 1s tronic that Cooper/Roycrofl have seized on IPTV as a potential harm
from thig transaction. when AT&Ts substantial investment in Project Lightspeed is intended to
provide enhanced consumer choice in competition with cable and DBS. The few incidents to date
tn which IP'I'V has been permitted to compete with cable demonstrate the significant benefits to
consumers trom such competition. The Financial Times, tor example, reported earlier this year that
the introduction of IPTV by Verizon in Herndon, Virginia, as part of a bundled offering at
$109/month resulted in the incumbent cable company, Cox, dropping its bundled offering from
$130/month to $90/month to persuade customers not to switch to Verizon.”

2, Consolidating Customer Base
38. As a second claim of merger specificity, Cooper/Roycroft raise the issue of the

growing size of AT&T s customer base, but do not link the increase in the customer basc to any

Jd. at 48-55.
s Id. at 49-55, nn. 92-94.

- Aline van Duyn & Paul Taylor, Line of Sight: Why the Battle of the Bundle Is at the
Doorstep, Financial Times (Mar, 17, 2006) at 13,
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specific alleged harm.*® 1t is important to note that the customer bases in question — residential
broadband subscribers - are almost entirely in non-overlapping regions, and thus there 1s virtually
no increasc in concentration within either company’s region and, hence, no loss of competition for
broadband subscnbers, To the extent the alleged harm is related to AT&T’s IPTV plans, | have
shown above that the allegations are not merger specitic, and ignore the strong competitive benefits
that IPTV competition will bring to the video marketplace. To the extent that Cooper/Roycroft are
claiming that a 23% share of national residential and broadband eyeballs raises competitive
concerns from a network tipping standpoint, T have shown in the Internet Backbone portion of my
declaration, that such concerns are unfounded.”’

39. In short, the broad issues raised by merger critics sinply are not specific to this
merger, To the contrary. the arguments substantiate the position, implicit in comments by other

opponents, that net neutrality regulation raises complex, industry-wide, policy issues. Such issues

are inappropriate for consideration in the context of a spectfic transaction.

B. Industry-wide Net Neutrality Intervention at Best Is Premature
40.  Tnow cxplain my conclusion that net neutrality regulation, whether apphied to this

merger alone or industry wide, 15 at best premature.

-0 Cooper/Royeroft Decl. at 44-46.
27

See supra ¥y 12.
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1. The Nature and Demands of the Internet Are Evolving and Call for
Increased Flexibility for Network Operators

41. As David Farber succinetly put it, “[t]hc Internet is getting old.* Internet traffic
has traditionally been delivered on a “best-ctforts™ basis that treats all traffic unitormiy. This
model worked fairly well when the Internet was used for only a few applications, such as ¢-mail
and web browsing, that were quite tolerant of packet delivery with delay or pitter (1.e., vanations in
delay). However, with the widespread digitization of various content and applications the Internet
is. and increasiﬁgly will be, used to deliver a much broader array of services, placing quite different
performance requircments on the network. For cxample, real-time, interactive services like VolP or
on-line gaming are much less tolerant of delay and jitter than are email and web browsing.

42. Along with the new applications comes an impending surge in Internet traffic.

Video streaming and IPTV (especially High Definition IPTV) will consume large amounts of
bandwidth, as do certain peer-to-peer applications such as those that distribute video files. Signs ot

. s
this arc alrcady present.”

28 David Farber, The Internet and the Neutrality Question, KMB Video J., Vol. 22 No.2,

available ar: hip//public.resource.org/Volume 22 2.mp4.

i See Broadband Working Group of the MIT Communications Futures Program, The

Broadband Incentive Problem, Cambridge University Communications Research Network (Sept.
2005). The trends identified in the MIT Report are confirmed by more recent data. [.g., Matt
Marshall, Start-ups Find New Ways to Move Huge Data Files Over Internet, available at

http:// www mercurynews.com/mid/mercuryncws/business/ 14764812.htm (“Major 1.eague Baseball
games arc hogging about half of the bandwidih of Akamai, which works with content providers,
and says it delivers up to 20 percent of all Web traffic. . . .The amount of data bytes from video
streaming across the Intemet is doubling every three or four months, according to industry
watchers.”) (posted June 8, 2006) (visited June 16, 2006); James Enck, EuroTelco Snapshot:
Thinking about the Data on Data, Daiwa Institute of Research (Apr. 2006) (noting that the volume
of Internct traffic has grown at a compound rate of 7.4% per month over the past fifteen months.
“Assuming that this rate continues, daily traffic may double again by the end of this year [2006],
and then again by October 2007.7). Id. at 1.
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43, Addressing these developments in an cfficient manner is likely to reguire
considerable network investment (to bring fiber closer to the customer and to boost capacity in both
local aggregation and backbone networks), as well as expanded service options (e.g., different
price-qualily options for end users and tailored to difterent applications). To support these
investments and expanded scrvice options, innovative pricing and contractual arrangements - such
as customized relationships between broadband providers and individual CAPs — are likely to be
needed. While it is impossible to predict the exact form of the efficient new arrangements, there is
preat value in allowing experimentation with innovative arrangements,

2. Traffic Management Practices and Pricing Models Said to Violate Net
Neutrality Have Clear Potential Economic Benefits for Consumers

a. Traffic Management Practices
44, Cooper/Roycroft contend: “{wihile the client-server model [which AT&T’s IPTV
platform will usc to deliver its video services] gives the content provider a high degree of control
over the delivery of content, other technologies, such as the BitTorrent content-delivery
architecture, utilize bandwidth more efficiently.”® The opinion is flawed on several grounds.
First, Cooper/Roycroft provide no evidence that these other architectures. such as BitTorrent, could
not be subject to similar controls by the operator. Second, BitTorrent cannot even offer real-time

2 31

video delivery so it is meaningless to assert that it utilizes bandwidth “more efficiently. Finally,

o Cooper/Roycroft Decl. at 48. In n. 91 they cite their source of support for the claims about

BitTorrent as: www.msnbe.msn.com/id/12694081.
. “BitTorrent was oniginally designed for file distribution. Therefore, pieces of the distributed
file can reach the receivers in an order that is completely un-correlated with their positions in the
file. However. to apply BitTorrent to real-time media streaming, pieces of a media stream should
reach the reecivers more or less sequentially so that the receivers can play the pieces back as they
come in.” See Gang Wu & Tzi-cker Chiuch, Peer to Peer File Download and Streaming,

S
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the asserted “eflficicncy” relies heavily on a form of cost shifting, as BitTorrent itself eloquently
points out:
When a file is made available using HTTP, all upload cost is placed on the hosting
machine, With BitTorrent, when multiple people are downloading the same file at
the same time, they upload pieces of the file to each other. This redistributes the
cost of uptoad to downloaders, (where 1t is often not even metered), thus making
hosting a file with a potentially unlimited number of downloaders atfordable.” 2
Thus. the claim that AT&'T sacrificed efficiency simply to retain “control” is unsubstantiated.

45, The critics are uniformly skeptical of traffic prioritization based on paymchl from
the CAPs to the network operf,uor.33 They see such priornitization, including through Quality of
Service (QoS) tiers, as merely an attempt by network operator to extract greater revenue, especially
from CAPs. However, the potential benefits of such practices should be evident.  Some
apphications require higher levels of QoS than others in order to perform well. For example, Mr.
Giraham Taylor, 1 support of Time Warner Tclecom, observes that “hecause of the increasing
importance of Internet tratfic in terms of the applications, such as voice, that are now carried via the
»34

Internet, ‘best efforts” are inadequate 1n many cases.”™” A recent OECD report on net neutraiity

caufions:

The introduction of quality of service over the Internet is something that
policy makers should encourage and promote. There is likely a wide range
of future innovations that will require better quality of service than the
current Internet can provide. The ability to designate priority to certam

Dicpartment of Computer Scicnce, Stony Brook University (June 2005) at 25, available at
hitp://www.ecsl.cs.sunysh.edu/tyTR 186 RPE .pdf.

32

See Bram Cohen, Incentives Build Robustness in BitTorrent, available at
www hittorrent.com/bittorrentecon.pdf. (Bram Cohen is the Chief Executive Officer and Co-
Founder of Bitlorrent, Inc. and the creator of the BitTorrent peer-to-peer file distribution protocol.)

H See Baldwin/Bosley Decl. at 9 219, 224, 227; Center for Digital Demaocracy at 3;
Cooper/Royeroft at 49-55,

" Taylor Decl. § 28.
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applications will be a boon for consumers and providers as long as there 18
sufficient competition in the market.”®
Net neutrahity regulations sought by the merger critics would preclude network operators from
oftenng such benetits.
b. Adding Charges to CAPs: The “Paying Twice” Fallacy

46.  Baldwin and Bosley write: “consumers are already paying for Internet access, so
forcing companics behind the most useful Internet applications to pay a premium for their programs
to be useful amounts to paying the network provider twice for providing one service —delivery ot
content.”® This “double recovery” is a common misperception, and deserves clarification.

47 Consider the case of CAP services that do not involve any payment between
consumers and the CAP, e.g., visils to a web site of a portal or search engine. The web site owner
{the CAP) gels revenue trom advertising, but does not pay end users for visits nor is paid by them.
In such cascs, the ability to charge the CAP opens up a new revente pool tor the network operator

- advertising revenue derived by the CAP. What are the likely effects of permitting the operator
10 charge CAPs?

48.  To clarify, CAPs today do pay for their incremental costs of Internet access and
rransport, which they can purchase from entities other than — but have interconnection with -
consumer broadband providers. However, CAP services require access to broadband consumers

{“cycballs™). The reverse is also true —- the value of broadband to consumers rises with improved

3 Working Party on Telecontmunication and Information Services Policies, Network

Neutrality: A Policy Overview, Organisation for Economic Co-operation and Development (Apr.
2000) at 3.

o Baldwin/Bosley Decl. 9 227,

21
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supply of CAP services. The provider of a broadband access network, therefore, is like an
intermediary. it offers a platform that allows beneficial interactions between consumers and CAPs.
Economic efficiency. as well as profit-maximizing behavior by an operator, require that the
structure of prices to the two sides be set in a way that “gets both sides on board” because the value
to cach side depends strongly on participation and usage by the other side (the two sides are strong
complements).”’

49, ‘The right pricing structure in such circumstances involves a delicate balancing act,
with prices depending on various ¢lasticities of utilization and participation on both sides of the
market, and will be quite context-specific. Regulators are vnlikely to know the right answers.
However, 1t 1s safe to say that the current pricing system, where the large costs of providing
¢nhanced broadband networks to mass market consumers are predominantly covered by them
alone, cannot be presumed to be efficient.

50.  Moreover. 1f a broadband provider chooses to charge CAPs, the likely outcome
would be thal prices 10 consumers will fall. This is because broader consumer adoption and greater
use of broadband drives higher revenues to CAPs, notably (but not exclusively) from advertising
and. therefore, increases their willingness to pay for access to that consumer broadband network. 1t
the broadband operator can share in CAPs” revenue, it will therefore have a stronger incentive to
stimulate consumer adoption and usage by reducing prices, improving quality, or otherwise
cnhancing its broadband offering. Nor is it correct to fear that “the sky 1s the limit” on CAP
charges, because H the broadband operator charged excessively on that side, it would stitle CAP

participation — which ultimately would also discourage consumer participation.

37

See generally Jean-Charles Rochet & Jean Tirole, Two-Sided Markets: A Progress Report,
Institut D’Ceonomie Industrielle (2005), available at




REDACTED — FOR PUBLIC INSPECTION

3. Traditional Monopoly Style Regulation 1s Inappropriate Given the
Substantial and Growing Competition in Broadband Access

5t A recurring assertion made by merger critics is that broadband access is a “cozy™
and durable “duopoly” and thus cligible {or common carrier-like regulation. This position is faulty
for several reasons.

a. Even Duopoly Is Qualitatively Different From Monopoly

52.  Baldwin and Boslcy assert that “duopoly ... is only one step away from a
monopoly.”™”® While this is true arithmetically, in an economic sense duopoly is fundamentally
different from monopoly. Economic theory shows that the behavior of two competitors can range
from replicating monopoly (if the firms collude perfectly) to fiercely competitive (in winner-take-
all type settings). Morcover, the possibility of strong competition under duopoly is not merely
theoretical but is observed in various industries. 1t is therefore a dangerous and unwarranted leap to
extend the monopoly regulation paradigm to situations where monopoly is not deemed inevitable or
desirable,  In such settings, there are compelling reasons for relying on competition backed by

antitrust rules as the primary check on firms’ misconduet.

b. The Claims of “Cozy Duopoly” Claims Mischaracterize the
Actual State of Broadband Competition

53. Merger critics assert that there is lack of broadband competition, but csscntially
provide no cvidence. ™ By vanous indicators broadband competition in the U.S. is substantial and

-— mportantly for guiding future policy - is growing,.

tp://idei fr/doc/wp/2005/2sided _markets.pdf.
" See Baldwin/Bosley Decl, § 146.

3

See Cooper/Royeroft Decl. at 7-8.; Baldwin/Bosley Decl. € 219, 225,

23
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54. Whilc only a few years ago, broadband access was heavily skewed in favor of cable
modem, DSL has emerged as an increasingly strong competitor. According to the FCC’s
broadband deployment data. the share of all residential high-speed lines accounted for by cable
modems has dechined from 70% in June 2000 to 61% in June 2005, while ADSL rosc from 24.4%
t0 37.2%.* Another source shows a still larger growth of DSL share at the ¢xpense of cable.”’
Moreover, the growth in DSIL’s share has accelerated in recent years: the FCC data show that
DSL.’s share hovered around 31% between June 2001 and June 2003, but rose to 35.8% by June
2004 and to 37.2% a vear later.”

55. Both platforms continue to add subscribers rapidly. According to the FCC data,
between June 2000 and June 2003, residential ADSL subscribers increased from under a million to
over 4 million while residential cable subscribers increased from approximately 2 million to over

23 million.*” Moreover, according to the Pew Broadband Report, the rate of growth of residential

o See FCC Broadband Report at Table 3.

i The Pew Internet and American Life Project found that DSL subscnber lines accounted for

half of home broadband use as of the end of March 2006, with cable broadband at 4 percent and
wireless access at eight percent. John Horrigan, Home Broadband Adoption 2006, Pew Internet and
American Lite Project (May 2000), available at:

http//www.pewinternet.org/pdfs/PIP_Broadband trends2006.pdf (“Pew Broadband Report”).

42

A knowledgeable observer attributes this development 1o the D.C. Circuit’s 2002 decision in
USTA I {(United States Telecom Association v. FCC, 290 F.3d 415 (D.C. Cir. 2002)), and the FCC’s
ending of mandatory line sharing requirements in 2003 (see In re Review of the Section 251
Unbundling Obligations of Incumbent Local Exchange Carriers, Report and Order and Order on
Remand and Further Notice of Proposed Rulemaking, 18 FCC Red. 16978 (Aug. 21, 2003)
{(**Triennial Review Order’"), both of which eased the regulatory obligations that had applied to
telephone companies but not cable, and increased the telcos’ incentives to invest in deploying DSL.
‘tThomas W. Hazlett, Rivalrous Telecommunications Networks With and Without Mandatory
Sharing, AEI-Brookings Joint Center for Regulatory Studies (working paper) (2005). Hazlett notes
that once the line sharing regulations were lifted, the number of DSL subscribers began to grow
more guickly.

“ See FCC Broadband Report at Table 3.

24
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broadband subscribers has increased in the past year, primarily driven by DSL* The intensifying
competition 1n broadband is also shown by the increase in the percentage of zip codes reported to
have two or more providers. This percentage rose from 33.7% in December 1999 to 82.9% in
December 2004 and 88.8% by June 2005.*°

56.  Broadband pricing has been decreasing. According to the Pew Broadband Report,
the average price ot residential DSL service has decreased from $38 per month in February 2004 to
$32 per month in December 2005.*° There is also ample direct evidence of head-to-head rivalry
between cable and DSL providers, in the form of advertising targeted at the other’s product®” and

pricing promotions targeted at the other’s customers.*

“” According to the Report, the number of Americans who have broadband at home increased

by 40 percent from March 2005 to March 2006, compared to the 20 percent increase from March
2004 to March 2005, Pew Broadband Report at 1. The higher growth in DSL versus cable for the
past year 1s shown on page 6.

45

See IFCC Broadband Report at Table 15 (showing the following trend: December 1999:
33.7%, Jung 2000: 41.1%, December 2000: 50.7%, Junc 2001: 57.4%, December 2001: 59.9%,
June 2002: 65.4%. December 2002: 70.6%, June 2003: 74.6%, December 2003: 78.3%, June 2004:
80.4%, December 2004: 82.9%, June 2005: 88.8%). While the zip code data overstates somewhat
the pereentage of households in that locality that are actually accessed by both DSL and cable, the
trends in this percentage should be less vulnerable to this bias.

e See Pew Broadband Report at 6-7.

¥ Comeast explicitly targets DSL customers to switch to cable through its “Slowskys”

advertisements fecaturing turtles that prefer DSL because it is supposedly slower than cable. See,
e g, http://www thestowskys.com/

" See note 25, supra. Despite this evidence of competition, Cooper/Roycroft (at 8) claim that

lack of competition explains the decline in broadband penetration in the U.S. relative to other
countries from 3™ in 2000 to 16th in 2005, based on 1TU data. Such international comparisons
must be handled with great care. For example, the rankings are sensitive {0 the measure of
performance being used. More importantly, cven for a given and consistent measure, differences
between countries depend on factors that affect deployment costs, such as differences in population
density, and on the price of alternatives to broadband (e.g., the availability of unlimited dial-up
calling in the U.S. but not in many other countrics makes U.S. consumers more willing to retain dial
up Internet access). Cooper/Roycrofl do not control for these factors and provide no evidence
reparding differences in the level of competition internationally

25
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S7.  Finally, it is important to stress that broadband access is not a blockaded duopoly.
While it is true that DSL. and cable today are the predominant platforms, there are no legal barriers
to further entry. Furthermore, alternative technologies and providers alrcady exist. Their share is
relatively small today but their importance seems to be growing. FCC data show that between
December 2004 through June 20035 the number of satellite and wireless broadband lines almost
doubled, from 550,000 to almost 1 million.* While virtually all of this increase has been for
business customers, the FCC and others believe that wireless technologies have wider potential for
hreadband provision.™ In conclusion, broadband access cannot be characterized as a duopoly, let
alone a durable (1un:)]t>()l)/."’I

c. Net Neutrality Regulation Is Likely To Impede
Broadband Competition

58.  To the extent that additional broadband competition would be desirable, imposing

intrusive net neutrality regulation is likely to retard the development of such competition.

" This includes all high-speed lines, not just those tor residential end-users. See FCC

Broadband Report at Table 1.

Sy

See FCC Report: Connected & On the Go: Broadband Goes Wiveless (Feb. 2005), available
at http://hraunfoss.fece.gov/edoces public/attachmatch/DOC-257247A1.pdfE; see also Working Party
on Telecommunication and Information Services Policies, The Implications of WiMAX for
Competition and Regulation, Organization for Economic Co-operation and Development (Mar.
2000}, available at http://'www.oecd.org/dataoecd/32/7/36218739.pdf.

5

As the FCC stated: “[t}he compcting analyses fail to recognize the dynamic nature of the
marketplace forces. We fully recognize that not all American households can choose between cable
modem and DSL.-based Internet access service today. But a wide variety of competitive and
potentially competitive providers and offerings are emerging in this marketplace. Cable modem
and DSL providers are currently the market leaders for broadband Intemet access service and have
established rapidly expanding platforms. There are, however, other existing and developing
plattorms, such as satellite and wireless, and even broadband over power line in certain locations,
indicating that broadband Internet access services in the future will not be limited to cable modem
and DSL service.” See In the Maiters of Appropriate Framework for Broadband Access to the
Internet over Wireline Fuacilities, Report and Order and Notice of Proposed Rulemaking, 20 FCC
Red. 14853, 14880-81 9 50 (Sept. 23, 2005) (footnotes omitted).
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59. Diminished Investment Incentives. Most obviously, regulatory restrictions can be
expected to reduce incentives for new investment in network infrastructure. Merger critics dismiss
this 1ssue, contending that the “duopoly” should not be allowed to “extract rents,” especially from

atl : 52
content or application providers,

This position ignores the fact that the deployment of enhanced
broadband networks requires massive and recurring new investments.” Merger critics scem
comtortable arguing that allowing broadband providers to charpe CAPs will stifle investment and
innovation at that end — but curiously resist acknowledging that depressing returns to broadband
investment can be expected to discourage investment and entry there.>*

60. Reduced Scope for Differentiation. Baldwin and Bosley, citing the critique by
Royeroft. reject the argument by Ford et al. that net neutrality regulations may make it more
difficult to support additional broadband competitors by impeding the ability of competitors to
diflerentiate their offerings.> While the empirical magnitude of this effect is uncertain, the
theoretical point made by Ford et al. 1s correct. Impeding through regulation competitors® ability to

differentiate their offerings can reduce the prospects for entry, The fact that net neutrality

5

See Baldwin/Bosley Decl. 4 225.

M See Broadband Working Group of the MIT Communications Futures Program, The

Broadband Incentive Problem, Cambridge University Communications Research Network (Sept.
2005).

39

See Letter from Albert Cinelli, President, QComm Corp., In the Matier of Consumer
Protecrion In the Broadband Era, WC Docket No. 05-271 (Mar. 16, 2006).

a2 Baldwin/Bosley Decl. 4 230 (commenting on George Ford, et al., Phoenix Center Policy

Paper No. 24 — Net Neutrality and Industry Structure, Phoenix Center for Advanced Legal &
Economic Public Policy Studics (April 2006)). Their work was criticized by Trevor Roycroft,
Network Neutrality, Product Differentiation, and Social Welfare: A Response to Phoenix Center
Policy Paper No. 24, Roycroft Consulting (May 3, 2006). Ford et ol refuted Roycroft’s main
points in Network Neutrality and Scale Economies: A Response to Dr. Royceroft, Phoenix Center for
Advanced Legal & Economic Public Policy Studies (May 2006).
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obligations would not entirely chminate the ability to differcntiate, as argued by Roycrofi, docs not

negate the basic point.

C. Conclusions

61.  The evolution of Internet applications, content, and usage patterns can be expected
to place increased strain on the traditional Internet business models of infrastructure providers.
Expanded price/service options and large increased investments in enhanced mass market
broadband networks are likcly to be needed in order to address the evolving demands. As I have
shown, imposing net neutrality regulation runs the serious nisk of stifling the emergence of efficient
new options and reducing the incentives for broadband investment. Merger critics seem to greatly
downplay this 1ssuc - as well as the substantial and growing broadband competition that undercuts
the need for repulation. ‘There are sound cconomic reasons to continue to allow competition to

evolve, rather than to overlay the Internet with intrusive regulation at this stage.

I declare. under penalty of perjury, that the foregoing is true and correct.

Signature: /s/ Marius Schwartz
Marius Schwartz

Date: June 19, 2006
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inguiries 1 several areas including price discrimination and dealer termination.

Cooperation with Foreign Competition Authoritics

Interacted with competition officials from several countries and agencies, and commented on various

documents covering subjects such as predatory pricing, price discrimination, distzibution systems, sole
import distributorships, jomnt R&ID, and the interaction between trade and competition policies.

Other Professional Experience
New Zealand Commerce Commission, Consultant (2005-2006)

Consuftant in private antitrust and regulatory matters — details and refercnces available on request.
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OFECD: Lecturer in Seminar on Vertical Restraints for competition officials from Czech Republic,
Hungary, Poland, and Slovakia in Cracow, Poland, Novemnber 20-22, 1995.

HLADES: Participated in designing snd teaching a short course in industrial organization te policy
makers and executives in Santiago, Chile, June 1994,

Pew Freedom Fellows Program: Taught short course in microeconomics to twenty Fellows from
transition economies, annoally, Yanuary 1993-1999. (Fellows hold middle-level or upper-level positions
in government ard privale business.)

Center for Economic Devetoprent. Slovakia: Academic Advisory Board.

World Bank: Consultant.

Abt Assoctates/USAID: Advised Government of Zimbabwe in Harare on formulating antitrust kaw,

summer 1993 (consultant to Abt, work funded by USATD's Implementing Policy Change Project).

EANGUAGES

French, Hebrew, Romandan (speak and read Hebrew tluently; proficient in French and Romanian).

HONORS

U8, Depanment of Justice, Antitrust Division: Special Achievement Awards
Brookings Institution; Research Fellow, 1979-80

University of California. Los Angeles: Earhart Fellowship, 1977-78

Unmiversity of California, Los Angeles: Regents Fellowship, 1976-77

London School of Economics: Premchand Prize in Monetary Fconomics, 1976

PUBLICATIONS

Refereed Journals

“Compatibility Incentives of a Large Network Facing Multiple Rivals,” Jowrnal of Industrial
Feonemies, fortheoning (with David Malueg) <http://sstn.com/abstract=876084 >

“The No Surcharge Rule and Card ser Rebates: Vertical Control by a Payment Network™ (with
Danie) Vincent), Review of Network Feonomics, vol. 5, tssue 1 (March 2006): 72-102.
<http:/fwww rnejournal.com>

“Opportunism in Multilateral Vertical Contracting: Nondiscrimination, Exclusivity, and Uniformity:
Replv.” American Economic Review, vol. 94 (June 2004): 802--803 (with R. Preston MueAfee).

“International Telecom Settlements: Gaming Incentives, Carnier Alliances, and Pareto-Superior
Reform,” Journal of Industrial Economics, vol. 49 (September 2001): 335-377 (with David
Malueg).

“The Economic Logic for Conditioning Bell Entry into Long IJistance on the Prior Opening of Local

Markess,” Journal of Regulatory Economics ( Practitioners™ Section ), vol. 18, no. 3 (20000 247-
288,

“A Quality-Signaling Rationale for Aftermarket Tying,” Antitrust Law Journal, vol. 64 (Winter 1996):
387 404 (with Gregory 1. Werden}.
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“The Non-Existence of Pairwise-Proof Equilibrium,” Economics Letters, vol. 49 (1995); 251-259 (with
R. Preston MceAfee).

“Fquity as a Cal Option on Assets: Some Tests for Failed Banks,” Economics Letiers, vol. 48 (i1995):
389-397 (with Behzad Diba and Chia-Hsiang Guo).

“Paralicl Impons, Demand Dispersion, and International Price Discrimination” Journal of
Internutional Economics, vol. 37 (November 1994); 167-195 {with David Malueg).

“QOpportunism in Muhilateral Vertical Contracting: Nondiscrimination, Exclusivity, and Uniformity,”
American Economic Review, vol. 84 (March 1994); 210-230 (with R. Preston McAfee),

“Preemptive Investment, Toehold Entry, and the Mimicking Principle,” RAND Journal of Economics,
vol. 22 (Spring 1991): 1- 13 {with David Malueg).

“Patent Protection through Discriminatory Exclusion of Imports,” Review of Industrial Organization,
vol. 6, no. 3(1991): 231-246.

“Third Degree Price Discrimination and Quiput: Generalizing a Welfare Result,” American Economic

Review. vol. 80 (December 1990): 1259-1262.
Reprinted in Readings in Microeconomic Theory, Manfredi L.a Manna Ed, Dryden Press, 1997,

“Investments in Qligopoly: Welfare Effects and Tests for Predation,” Oxfird Economic Papers, vol. 41
({xctober 1989): 698-719.

“Entry Detervence Externalitics and Relative Firm 8ize,” International Jowrnal of Industrial
Organizatton, vob. 6 (June 1988} 181- 197 {with Michael Bauvmann),

*he Competitive Effects of Vertical Agreements: Comment,” American FEconomic Review, vol. 77
(December 1987): 1063-1068.

“The Nature and Scope of Comestability Theory,” Oxford Economic Papers, vol. 38 Supplement
{November 1986): 37-57.
This ssue of the journal was published in parallet as Straregic Behavior and Industrial
Cempenition, Morris et al. Eds.. Oxford University Press, 1986,

“I'he Perverse Effects of the Robinson-Patman Acy,” Anritrust Bulletin, vol. 3 (Fall 1986): 733-757.

“Divisionalization and Entry Deterrence,” Quarterly Jowrnal of Econammnics, vol. 101 {May 1986)
307-321 {with Earl Thompson).

“Hiinois Brick and the Deterrence of Antitrust Violaiions,” Hasrings Law Journal, vol. 35 (March
{984} 629-668 (with Gregory Werden).

“Contestable Markets: An Uprising in the Theory of Indusiry Structure: Comment,” American
Feonomic Review, vol. 73 (June 1983): 488-490 (with Robert Reynolds).
Monographs, Beok Chapters, and Other Publications
“Monepsony Concerns in Merger Review,” (with Susan M. Davies), American Bar Association

Antitrust Section, Clayton Act Committee Newsletter, vol. 1. no. 1, Winter 2002
<http://www.abanet org/antitrust/committees/computer/clayton/winter02. pdf>

Mirsus Schwartz o, Aprit 2006 pd




“Condittoning the Bells” Entry Into Long Distance: Anticompetitive Regulation or Promoting
Competition”.” in Giuliano Amato and Laraine L. Laudati, Eds., The Anticompetitive Inmpact of
Regulation, Edward Elgar, 2001,

“Competitor Cooperation and Exclusion in Communications Industries,” in H. Davis and R. Dick,
Eds., E-Conunerce Antitrust & Trade Practives: Practical Strategies for Doing Business on the
Web, Practising Law Institute, New York, 2001,

Discussant Comments on papers by Andrew Joskow, by Daniel Rubinfeld, and by Janusz Ordover and
Margaret Guerin-Calvert. Review of Industrial Organization, Vol. 16 (March 2000): 219-223.

“Buyer Power Concerns and the Aetna-Prudential Merger,” Address presented at 5" Annual Health
Care Antitrust Forum, Northwestern University School of Law, October 20, 1995, posted on web
site of Antitrust Division, Department of Justice:
hitp:/iwww. usdoj. gov/atr/public/specches/3924 . htm

Discussant Comments on papers by Patrick Rey and Ralph Winter and by Robert Anderson et al., in
Rebert D. Andersen and Nancy T. Gallini, Eds., Comperition Policy and Intellecrual Property
Rights in the Knowledge-Bused Economy, Calgary: University of Calgary Press, 1998,

“Telecommunications Reforim in the United States: Promises and Pitfalls,” in Paul J.. Welfens and
George Yarrow, Bds. Telecommunications and Energy in Systemic Transformaiion, Heidelberg
and New York: Springer, 1997,

“Protecting Intellectual Property by Excluding Infringing Imports: An Economist’s View of Section
337 ot the VLS Tantf Act”™ Patenr World, Issue 25 (September 1990): 29-35.

Review Essay of: Jean Tirole, The Theory of Industrial Organization, MIT Press, 1988, Managerial
wned Decision Economics, Vol [ (May 1990): 131-139.

Book Review of: 1. Stiglirz and F. Mathewson eds., New Developments in the Analysis of Market
Structure, MIT Press. 1988, Journal of Economic Literature, Vol 36 (March 1988): 133-1335.

“Vertical Restraints,” published in German by Forschungsinstitut fur Wirtschafisverfassung und
Wetibewer by EXV. Koln, Heft 5, 1984,

REGULATORY FILINGS, DISCUSSION PAPERS AND WORK IN PROGRESS

Reply Declaration of Manus Schwanz for SBC/AT&T in FCC, WC Docket U5-65, May 2005
<http:ffpulifoss2 fee gov/prod/ectsiretrieve.cginative_or_pdf=pdf&id_document=6517601199>

Declaration of Murnus Schwanz for SBC/AT&T in FCC, WC Docket 053-65, February 2005,
<htp://gullfoss2.fee goviprodiecfs/retrieve.cgitnative_or_pdf=pdf&id _document=6517309104>

“Should Antitrust Assess Buyer Market Power Differently than Seiler Market Power?” presented at
DOKIEC Workshop on Merger Enforcement, Washington DC, February 2004
<htp/fwww.itc.povibe/mergerenforce/presentations/index himl>

“Interconnection Incentives of a Large Network Facing Multiple Rivals,” (with David Malueg),

Georgetown University, Department of Economics Working Paper 03-01, January 2003
<htpi/iecon. georgetown.edw/workingpapers/>
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“The National Television Ownership Cap and Localism,” paper submined with Comments of NAB

and NASA 10 FCC in 2002 Biennial Regulutory Review - Review of the Cornmission’s Broadcast
Ownership Rules and Other Rules, FCC 02-249, Notice of Proposed Rulemaking (rel. Sep. 23,
2002), January 2. 2003 (with Daniel R. Vincent).

“Same Price, Cash or Card: Vertical Conitol in Payment Networks” (with Daniel Vincent),

Georgetown University, Depantment of Economics Working Paper 02-01, February 2002,
<http:/fecon.georgetown cdu/workingpapers/>

“Interconnection Incentives of a Large Network,” (with David Malueg), Georgetown University.

Department of Economics Working Paper 01-05, revised January 2002
<htip:/fecon.georgetown.edw/workingpapers/>

“Excluasive Dealing, Product Differentiation. and Rent Extraction,” in progress (with Serge Moresi and

I'rancis O Toole).

“are Spectrurn Limits Needed to Preserve Competition?” paper submitted on behalf of CTIA to FCC

m 2000 Riennial Regulatory Review Spectrum Agygregation Limits for Commercial Mobile Radio
Services, WT Docket No. 01-14, Notice of Proposed Rulemaking (rel. Jan. 23, 2001), April 13,
2001 (with John Gale).

“The Appropriateness of Nondiscriminatory Access Regulation for Interaciive Television,” paper

submitted on behalf of NCTA to VCC in Nondiscrimination in the Distribution of Interactive
Television Sevvices (ver Cable, CS Docket No. 01-7, Notice of Inquiry (rel. Jan. 18, 2001).
March 19, 200t {with John Gaie).

“Tmielsal Restrocuring and Comsan’s Non-Dominunce: Reply to Dr. Owen and Professor Wavernan,”

paper filed on behali of Comsat Corporation with the FCC, In the Matter of Comsar Corparation
Petition for Forbearance from Dominant Carrier Regulation and for Reclassification As a Non-
Dominant Carrier, ("Comsat’s Forbearance Petition™) File No. 60-SAT-1SP-97. March 1998.

“Competition in International Satellite Services: Wither INTELSAT Restructuring?™ paper filed on

behilf of Comsar with the FCC in Comsat’s Forbearance Petition, November 1997.

“Competitive Concerns with Gaming of the International Settlements Process under Asymmetric

Fiberalization of International Telecoramunications and Above-Cost Setilement Rates,” Affidavil
submitted on behalt of AT&T 10 FCC, in proceedings on Rules and Policies on Foreign
Partcipation jn the LS. Telecommunications Market, 1B 97-142, November 18, 1997,

“The *Open 1ocal Market Standard’ for Authorizing BOC InterLATA Entry: Reply to BOC
Criticisms.” Supplemental Affidavit submitted on behalf of U.S. DOJ o FCC, along with DOJ's
evajuation of following BOC application(s): BellSouth in South Carolina, November 4, 1997 and
i Louisiana. December 1 1997, cwww usdoj.gov/atr/statements/ 128 1. htm>

“Competitive Inypheations of Bell Operating Company Entry into Long-Distance Telecomrmunications

Services,” Aflidavi submitied on behalf of U.S. Depanment of Justice (DOT) to FCC, along with

BOJ’'s evaloations of following BOC applications: SBC in Oklahoma, May 16, 1997; Ameritech in

Michigan, June 25, 1997; and BellSouth in South Carolina, November 4, 1997 and in Louisiana,
December 10, 1997, <www.usdo]. gov/atr/statements/ Affiwp60.htm>

“Towards Competition in International Satellite Services: Rethinking the Role of INTELSAT,” paper
distributed a1 OECD Ad Hoc Meeting of Experts on Competition in Satellite Services, Paris,
June 1995 {with Joscph E. Stiglitz and Eric Woiff).
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"Competitive Markets in Generation: Economic Theory and Public Policy,” paper presented at
vonlerence on “Electric Uttty Restructuring: Whither Competition?” organized by International
Assaciation for Energy Economics L.os Angeles Chapier, and Micronomics Inc., Los Angeles,
May 1995,

“Option Values of Deposit Insurance and Market Values of Net Worth: Some Evidence for U.S.
Banks,” mimeo, December, 1992 (with Behzad Diba and Chia-Hsiang Guo).

"D Sunk Costs Discourage or Encourage Collusion?” ULS. Departrent of Justice, Antitrust Division,
EPO Discussion Paper 85-10 {September 1985).

“Signaliing Equilibria Basced on Sensible Beliels: Limit Pricing Under Incomplete Information,” 1.8
Department of Justice, Antitrust Division, EPO Discussion Paper 84-4 (May 1984} (with Maxim Engers).

OTHER SCHOLARLY ACTIVITIES
Seminars Presented

Bellcore

Bureau of Competition Policy, Industry Canada
California State University, Hayward

Center for Strategic and International Studics
Columbia University

LENSAE, Pans

Federal Reserve Bank of Philadelphia
Creargetown Umversity

George Washington University

U.S. Tnternational Trade Conymission

Johns Hopkins University

New York Eintversity - Economics Depariment
New York University — Stern School of Business
Pennsylvania State University

Simon Fraser University

Tel Aviv University Law School

Tuline University

University of Alberta

University of British Columbia

Umversity of Caigary

University of California. Davis

University of California, Los Angeles
University of Colorado, Boulder

University of HHnois

University of Maryland

University ol Montreal

University of Pennsylvania

University of Toronto

University of Virginia

U.5. Department of Justice

U8, Federal Communications Commission
1.S. Federal Trade Commission
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Conferences: Speaker, Discussant or Panelist

Federal Reserve Bank of New York, “Antirust Activity in Card-Based Payment Systems: Causes and
Consequences,” New York. September 2005
Instiwat d’Fconomie Industrielle, “The Economics of Electronic Communication Markets,” Toulouse,
October 2004

- DOVWITC Merger Enforcement Workshop. Washington DC, Febrvary 2004

- Cosmos’ Club, 125® Anntversary Symposium, “The Changing Nature of Business 1878-2003),
Washington DC, December 2004
DOLFTC Hearings on Health Care and Competition Law and Policy, Washinglon DC, April 2003
International Industrial Organization Conference, Boston, Aprit 2003
“Integration, Investment and Innovation: Future Directions for the Telecommunications Industry,™
Georgetown University McBDonough School of Business, February 2003

- "The Regulation of Information Platforms,” Unjversity of Colorado School of Law, Boulder, January
2002
Phoenix Center for Advanced Legal & Beonomic Public Policy Swdies, U.S. Telecoms Symposium,
Washington 1, July 2001
Practising Law Institute, “Antitrust and Trade Practices Tssues in Cyberspace” New York, March 2001
28th Annual Telecommunications Policy Rescarch Conference. Washington DC, Septemnber 2000
Schwab Capital Markets 1P, Washington Rescarch Group, “Telecom, Internet and Ecommerce
Conference.” Waghington DC, September 2000
“Experiences with Telecommunications Deregulation,” semi-annual meetings organized by AEI-
Brookings loint Cemer for Regulatory Studies and Centre for European Policy Studies. Washington
DC, Aprii 2000
*Telecommunications After Bell Entry,” Conference at University of Colorado Schoal of Law,
Roulder, April 2000
48" Annuat Antiirust Spring Meeting, American Bar Association Section of Antitrust Law,
Washington DC. April 2000
Telecom-IT Amernicas “99 Conference, Instituie of the Americas, La Jolla, Nevember 1999
5" Annual Health Care Antitrust Forum, Northwestern University School of Law, Chicago, October
19499

- "Repulatory Reform in Japan, Mexico. the Netherlands and the United States,” OECD, Paris, March
1999
Pederal Commumcations Bar Association Competition Comimittee, Symposivm, Washington DC,
January 1999
Conference on Curvent Topics in Merger and Antitrust Enforcement. Charles River Associates,
Washington DC, December 1998

- Corference on Anticompetitive Regulation, Rebert Schuman Centre of the European University
Institute, Florence, September 1999
47" Annuat Antitrust $pring Mecting, American Bar Association Section of Antitrust Law,
Washingion DC, April 1999
25th Annaal Telecommunications Policy Research Conference, Washington DC, September 1997
Telecommunications seminar series, Canadian Bureau of Competition, Otiawa, September 1997
Competition Policy Workshap, The World Bank, June 1997
Economics of Interconnection Forum, Federal Communications Commission, Washington DC, May
1694
Authors” Symposium on Competition Policy and Intellectual Property Rights, Canadian Bureau of
Competition, Ayhimer, Quebec, May 1996
Electric Generation Association, Annual Meetings, West Palm Beach, April 1996
“Wheeling & Dealing: Opporunities and Challenges in the New Electric Industry,” conference
sponsored by the Center for Regulatory Studies, HHinois State University and the Institute of
Government and Public Affairs, Umiversity of Hinois-Urbana, Chicago, April 1996
“New Social and Economic Approaches to a Multimedia World,” OECD Symposium, Tokyo, March 1996
“Felecommunications and Energy Regulation in Transition Economies,” Center tor Economie
Development, Bratislava, Qctober 1995

- “Electric Utility Restructuring: Whither Competition?” organized by Imernational Association for
Encrgy Econonics Los Angeles Chapter, and Micronomics Inc.. Los Angeles, May 1995,

Manua Schwantz cv. Apnl 2006 p.8

L AR oAb, 50 S s 0




- “New Learning on Barriers to Eniry in Competition Policy.” Canadian Bureau of Competition. Ottawa,
March 1995
Southeastern Economic Theory Mcetings, Charlottesville, October 1994

- EARIE Conference. Tel Aviv, September 1993
Midwest Intermnational Economics Meetings, Pittsburgh, Oclober 1992
Latin American Econometric Society. Mexico City, September 1992

- Conference op Industrial Organization, Carleton University, Ottawa, July 1991
Workshop on Strategic and Dynamic Aspects of International Trade, SUNY at Stony Brook, July 1991
AEI Conference on “Innovation, Inteliecual Property and World Competition,” Washington DC.
September 1990)

- EARIE Confercnce, Lishon, September 1990

- Conference on “International Trade and Technelogy,” Brussels and London, November 1989

- FARIE Conference, Budapest, August 1989

- Conference on Stralegy and Market Structure, Dundee University, Dundee, August 1988
Conterence on "Firns Ownership and Competition,” Graduate Schoot of Business, Stanford University.
June 1987

- EARIE Conference, Berlin, August 1986
AEA Annual Meetings, Dallas, December 1984

Referee for Professional Journals

American Evonomic Review

Cunadian Jowrnal of Economics

Foonomica

Leonomic Jownal

Feonomics Letters

Fuwrvpean Economic Review

Ewropean Jowrnal of Political Economy
International Ecoromic Review
tnternationgl Journol of ndustrial Organization
Jowrnal of Business

Junrnal of Business Evonomics

Jourunal of Economic Dynumics and Control
Journal of Econonic Education

Journal of Economic Theory

Journal of Economes und Management Strategy
Journal of Industrial Economicy

Journal of International Economics

Journal of Law & Economics

Journal of Polliical Economy

Managerial and Decision Econenmies
Quarterly Journal of kconomics

Cuarterly Review of Econontics and Business
RAND Journal of Economicy

Review of Indusirial Organization

Review of fnternational Economics
Scandinaviun Journal of Economics
Southern Economic Journal

Outside Evaluator-—Research Proposals and Tenure & Promotion Cases

National Science Foundation
Small Business Administration
Dutke University

INSEAD
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Northwestern University School of Law
Texas A&M University

University of Catgary

University of California at Los Angeles
University of Colorado, Boulder
Liniversity of Michigan

University of Virginia
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