REDACTED  FOR PUBLIC INSPECTION

Table 1
Internet Traffic Shares: North America Total and Tier 1

Pre-Merger T'raffic Shares Past-Merger Traffic Shares
Company N.A. Traffic  N.A.Share  Tier 1 Share  N,A. Traffic = N.A. Share  Tier 1 Share
Legacy AT&T 52.33 12.58% 18.17% 52.33 12.58%
Legacy SBC 24.13 5.80% 8.38% 2413 5.80%
AT&T Total | 7646 | 18.38% | 2655% |5 I
Company B 51.31 12.33% 17.81% 51.31 12.33%
Company C 45.89 11.03% 15.93% 45.89 11.03%
Verizon ) 39.19 9.42% 13.61% 39.1% 9.42%
Company E 25.46 6.12% 8.84% 25.46 6.12%
Company I 19.33 4.65% 6.71% 19.33 465%
Company G 15.19 3.65% 527% 15.19 3.65%
Company H 15.19 3.65% 5.27% 15.19 3.65%
Tier 1 Total [ 28802 [ 6924% |  100.00% | 1 |
BellSouth o, | | | i [ I
N.A. Total | 416,00 | { | 41600 ] |

Source. RHK Buta for the 3th Quarter 2004, as reflected in Annex A to the Reply Declaration of Michael Kende, Verizon Communications Inc. and
ML Inc. Applications for Approvel of Transfer of Controf . WC Deocket No. 05-75, modified as noted below.

(1) Figures for Eegacy SBC have been caleutated based upon the ratio of Eegacy SBCs traffic to Lepacy AT&T s traffic using Decenber, 2004
propriciary data provided by the parties.

(2) Figures for Yerizon reflect the combination of Verizon and MCL. Legacy MU traffic is reported based on RHK data. Traffic for Legacy
Verizon has been calculated based upon the Reply Declaration of Michael Kende, Verizon Communrications In¢. and MCI, Inc. Applications for
Approval of Transfer of Control | WC Docker No. 05-75.

{3} Figures for Company H are presented assuming the same size as Company G, the 7ih largest company surveyed by RHK, in order 1o reflect a
total of & Fier | [uternet backbhone providers,

£y Figures for BellSouth are hased on 2006 proprietary data provided by the parties.

{5} Note that thiy figure represents the combined North Amernican raffic of Legacy AT&F, Legacy SBC. and BellSouth.




REDACTED  FOR PUBLIC INSPECTION

Table 2

Internet Revennes Shares: Backbone Related Functions for Tier 1 Internet Backbone Providers
2003 Calendar Year ($ Millions)

Pre-Merger Revenue Shares Post-Merger Revenue Shares
IB Provider Backbone Revenue Revenue Share Backbone Revenue Revenue Share
Legécy AT&T ]
legacy SBC
BellSouth &
AT&T Total ] 1 |
Verizon LIG2 1102
Sprint 600 600
Level 35
Qwest 176 170 ]
SAVVIS 107 107
Global Crossing
Cogent(6)
Tier 1 Total [ |

Source: Unpublishied 1D Report. 2004, as reflected in Amnex A to the Declaration of Dr. Michael Kende, Verizon Communications, nc. and
MCI, Inc.. Applications lor Approval of Transfer and Comntrof. WC Dockel 05-75

(1} Tigures for Legacy AT&T are based on 2003 proprietary data provided by the parties.
12y Fagures for 1 egacy SBC are based on 2003 proprielary data provided by the parties.

(3) Figures tor BellSouth have been omitted from the pre-merger revenue calculations due 1o fact that BeliSouth does not currently qualify as a Tier
I Internet backbone provider.

(4 Figures for Verizon retlect the combination of Verizon and MCE. 1DC reporied 2003 Internet backbone revenues of $403 million for Legacy
Vernizon, and $699 million for Legacy MCI,

(5) Figures for Level 3 reflect the combiration of Level 3 and WilTel. 1DC reporied 2003 Internet backbone revenues of $283 million for Level 3,
and | | miliion for WilTel.

{6} The revenue shares for AT&T and BeH Scuth are conservative, since Cogent’s revenues have not been updated to reflect revenue atributable to
the busmesses of Verio and Fiber Network Solutions, Inc. which Cogent has acquired.
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APPENDIX A

Detailed Response to Specific Allegations

As noted in the body of Applicams™ Jomt Opposition and Reply to Comments. the
Commission has concluded repeatedly that AT&T and BellSouth have the requisite
qualifications to control Commission authorizations.” None of the claims of the merger

opponents requires a different conclusion here.

AL AT&T Clearly Remains Qualified to Control BellSouth’s Authorizations
[ Opponents” Efforts To Relitigate Old Claims Must Be Rejected
Summarily

With limited exceptions, the alleged character issues raised by Farthlink were raised by
Thrifty Call, Inc. in the Cingular/ AT& T Wireless imereer * and again by opponents of the merger

of SBC and AT&T. Similarly. Fones4All sceks to rehash claims first raised by Telscape,’

' Public Interest Statement at 2 (citing decisions).

* Cingular/dAT&T Wireless Merger Order 1 53-54 (citations omitted) (“[W]e find that many of
the Comnussion actions cited by Thrifty Call arc not relevant to a character qualifications
analysis. . .. [A] number of the Commussion actions cited by Ihntty Calt had been taken and
were part of the public record when the Commission upheld SBCs qualifications to hold
Commuission licenses in September 29, 2006, In all of the cases cited. the Commission has
imvestigated the infractions and taken appropnate enforcement actions against SBC including the
imposition of monctary pumltms In no case dld the Commission think that license revocation
was an appropriate penalty.”™).

' bee, e.g., Petition to Deny of Cbeyond Communications, et al., In re SBC Commc 'ns fnc. and
AT&T Corp. Application for Approval of Transfer of Control, WC Dkt No. 05-65, at 13-16 (Apr.
25, 2005); see also COMPTEL/ALTS Petition to Deny, /n re SBC Comme 'ns Ine. and AT&T
Corp. Application for Approval of Transfer of Control, WC Dkt No. 05-65, at 65-66 (Apr. 25,
2005) (citing a 2004 consent decree setthing vielations of the E-Rate program rules). As SBC
and AT&T stated last year with respect to that allegation, which EarthLink has repeated this
year:

The 2004 consent decree demonstrates SBC’s pood corporate citizenship. When
SBC discovered that 1t had violated the rules of the E-Rate program, it
investigated the violations, seli-reported to the Commission, returned the money
SBC had received improperly from the Schools and Librarics Division of the
Universal Service Administrative Company and implemented remedial measures.
No large company is going to achieve perfect regulatory compliance; SBC’s
response to the vielation 1s far more probative of its character than the fact of the
violation itsell.

Footnote continued on next page
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wineh the Commission rejected in the SBC/AT&T merger.” EarthLink’s efforts to dredge up
three other ancient orders (two from the Commission and a third from the Ohio PUC) only
demonstrate its own desperation. None of these trivial infractions could justify denial of these

. . N
applications.

Footnote continued from previous page
Joint Opposition and Reply to Comments of SBC Communications Inc. and AT&T Corp.. /1 re
SBC Comme'ns Inc. and AT&T Corp. Application for Approval of Transfer of Control, WC Dkt
Nu. 15-65, at 184 (May 10, 2005) (footnote omutted) (discussing /n re SBC Comme ns Inc..
Consent Decree, 19 FCC Red. 24014, 24016 9 3 (EB Dec. 16, 2004)). The Commission rejected
the: claim that this consent decree called AT&T s character qualifications into question.
SBC/AT&T Merger Order § 173 & n.489._ and it should do the same again.

' See FonesdAll Comments at 21 (repeating virtually word-for-word Comments of Telscape
Communications, Inc., I re SBC Comme 'ns Inc. and AT&T Corp. Application for Approval of
Pransfer of Control, WC Dkt No. 05-65, at 11-12 (Apr. 25, 20035)).

CSROVATET Mcrgcr Order 4 175 & n.495 (citing the referenced California PUC decision and
holdig that “we do not believe that this decision demonstrates that SBC is unfit to acguire
AT&Ts Licenses™); Telscape Communications, Inc. v. Pac. Bell Tel. Co., Case No. 02-11-011.
Decision No. 04-12-053, slip op. at 28 (Cal. P.U.C. Dec. 16, 2004) (** There is also insufficient
evidence 1o support ']‘elscapc’s claim that SBC-CA’s spccial winback offers are predatory and
anticompetitive.”). Fones4All also has claimed that AT&T has violated a California PUC
decision, Fones4All Comments at 21; Letter from Ross A. Buntrock, Womble Carlyle Sandridge
& Rice, Counsel for Fones4All Corporation, to Marlene Dortch, Secretary, FCC (May 19, 2006),
and has mischaracterized a pending dispute between Fones4 All and AT&T, see Fones4All
Comments at 10 (citing Letter from Ross A. Buntrock, Womble Carlyle Sandridge & Rice,
Counsel for Fones4All Corporation, to Marlene Dortch, Secretary, FCC (May 9, 2006)). AT&T
las rebutted those claims in a previous pleading, see Letter from Gary L. Phillips, General
Atlorney & Assistant General Counsel, AT&T Services, Inc., to Marlene H. Dortch, Secretary,
v ( (' {May 19, 2006), and will file a separate ex partc letter to respond to Fonesd4All's - May 19
Y04 foiter. Fones4AlIls claims do not menit any further response here.

" (nic i a 1996 enforcement order. See EarthLink Pet., Fx. C., at 3 (citing fn re 5. W. Bell Tel.
Co.. Nolice of Apparent Liability for Forfeiture, 1| FCC Red. 13973 (Enf. Div., WTB 1996)). In
that case, the Division Chief concluded, “However, because it voluntarily disclosed the
violations, the mfraction was minor, and the infraction does not raise questions as to SWBT’s
quahifications to be a Commission licensee, we reduce the forferture to $1,000.” 1o at 13974 § 6.
‘The second 1s a consent decree settling a dispute regarding the performance reports SBC filed
toliowing the SBC/Ameritech merger, In re SBC Communications Inc., Order, 18 FCC Red.
4667 (1B Mar. 20, 2003), and, as a consent decree, does “not call into question [AT&T s]
authority to hold Commission licenses and authorizations.” SBC/AT&T Merger Order % 173.
Moreover, the Commission was well aware of this order -- and cited 1t for another purposc —
when it approved SBC’s character qualifications in Cingolar/ AT&T Wireless. See
Cingular/AT&T Wireless Merger Order Y 53 n.217. The final old order is an Ohio PUC decision
nnposing a forfeiture for failure to comply with Ohio’s Minimum Telephone Service Standards
between August 1998 and September 2001, [n re Comm 'n-Ovrdered Investigation of Ameritech
o Relative to lis Compliance with Certain Provisions of the Minimum Tel. Serv. Standards
Footnote continued on next page
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[he one new proceeding raised by EarthLink 1s a January 2006 Notice of Apparent
1 bty for Forferture ("NAL”Y issued after AT&T could not produce an annual certificate
excented by an officer ol AT&T Corp. “that the officer has personal knowledge that AT&T
|¢ vrp.| has established operating procedures adequate to ensure compliance with the
Comnussion’s {Customer Proprietary Network Information (“CPNi™)) rules.”’ Even FarthLink
cannol senously contend that that omission disqualifies AT&T Inc. from assuming control of
HetiSouth’s heenscees.

2 AT&T Has Conducted ltself Reasonably with Respect to Its Relationship
with LarthlLink and New Ldpe

Astde from rehashing previously resolbved issues, EarthEink charges that “AT&T has
stalled negotiations and/or refused to negotiate any broadband transmission arrangements.™
Fhis charge is a transparent attempt by FarthLink uwnproperly to take advantage of this merger
proceeding to giin leverage in its conuncercial dealings with AT&T. For this reason alone, the

. . . . . ]
Commussion should dismiss the claim.

fed e continued from previous page
Neo il Chapter 49040 125, Ohio Admin. Code, Case No. 99-938-TP-COI, Entry on
Kebieanyg, 2002 Ohio PUC LEXIS 564 (Ohio P.U.C. June 20, 2002) (subsequent history
omitledj. SBC corrected the situation, and the PUC closed the case one month later, concluding
that “the shortcomings in the company’s performance have been appropriately addressed . . .
{and| proper procedures have been put in place to ensure compliance with the Commission’s
MITSS and orders.” In re Comm 'n-Ordered Investigation of Ameritech Ohio Relative to Its
Compliance with Certain Provisions of the Minimum Tel. Serv. Standards Set Forth in Chapter
1901 1.5, Ohio Admin. Code, Case No. 99-938-TP-COI, Entry, 2002 Ohio PUC LEXIS 662,
F-E1O0 49 12-13 (Ohio P.U.C. July 18, 2002} (subsequent history omitted).

e AT&T Inc. Apparent Liability jor Forfeiture, File No. EB-06-TC-059, Notice of Apparent
Fiahdity for Forfeiture, DA 06-221, at 39 6 (EB Jan. 30, 2006).

® Llarth] ink Pet. at 30.

" See Cingilar/AT&T Wircless Merger Order 11 49-51, 56 n.222 (disregarding a business
dispute with Cingular’s authorized dealers).




In any event, BarthLink’s claim s meritless. When the Commission adopted its Wireline
Rroadband Order'" it provided for a one-year transition period, which is continuing until
November 16 of this year, to give the [LECSs and other affected entities “sufficient time to adjust
to [the Commission’s] new [regulatory] framework.”'" During that one-year period, the status
quo was frozen.'

As the Commuission envisioned, AT&T has been using this transition period to review its
wircline broadband product portfolio.'” Nevertheless, AT&T is eager to continue its relationship
with EarthLink and looks forward to continued negotiations. Contrary to EarthLink’s claims,
AT&T s position in dealing with FarthLink has been a reasoned and reasonable response to the

Wireline Broadband Order. and not some pernicious cffort to stifle competition.

Fones4All makes two other complaints, neither of which says anything about AT&Ts
character or has any other refevance to this proceeding. First, it alleges that its total
compensation for serving untversal service end users is “in many cases lower than the wholesale

‘commercial” rates oflered by AT&T™ in 1ts Local Wholesale Complete commercial

“"The Wireline Broadband Order was designed “to Iet wireline broadband Internet access
service providers . . . produce new or improved scrvices in response to consumer demands,”
Wireline Broadband Order ) 71; see id. 94 71-73, by eliminating the obligation of carriers “to
offer the transmission component of wireline broadband Internet access service on a stand-alone
common carrier basis,” id. g 86.

"I 498,
“Ld
B Casto Reply Decl. 4 49.

"1 450, Further, AT&T was unwilling to hold talks with EarthLink’s CLEC subsidiary New
Fdge Network, Inc, ("New 1idge™) due to legiimate business reasons described in the Reply
Declaration of Parfey C. Casto. See id §51.
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agrecments’ realty js a quarret with the regulatory regime and subsidy program.'® Whatever the
merits ol those complaints, they are not retated to this merger and, thus, do not belong in this
docket.'

FonesdAll's other complaint that AT&T “fHex[ed] its monopoly muscles in Los
Angeles™ and foreed the organmszers of the 2006 Fiesta Broadway Show to exclude Fones4All as
o sponsor'™ is even less relevant. Fvent organizers often offer exclusive spunsorships because
exclusivity makes the sponsorship @ more effective marketing tool, which makes the sponsor
willing o pay more for the sponsorship nghts. AT&T apparently outhid Fonesd All for
sponsorship rights to the 2006 Fresta Broadway Show. which 1s the frec market at work, not an

example of inticompetitive conduct.

| 0“(_\4/\” Lommunl% at ]9 .29, “Local Wholesale Complete” is the name of AT&T’s
UNE-P replacement product.

" Seeid at 11412,

CAT& T Comcast Merger Order 9 165 (rejecting alleged harm as not merger-specific); Global

Crossimg/Citizens Merger Order § 10 (rejecting atleged harms as msufﬁaently merger-specific).
Morcover. FonesdAll essentially is contending that the universal service programs should prop
up mefhicient providers of service. See FonesdAll Comments at 12 (arguing that Fones4All and
stimilarfy situated CLECSs cannot serve universal service end users in an “economically viable”
manner “since there 1s no way that the CLEC will be able to achieve the economies of scale of
the ILEC™), That argument is plain wrong in any docket.

In any evenl, AT&T has over 140 Local Wholesale Complete agreements with CLECs
across the nation and more than 50 in California alone, so more-efficient CLECs obviously find
this product “cconomically viable” even if Fones4 All does not. AT&T clearly is not required to
subsidize Fonesd All's facilities-based services. However, to the extent Fones4All cannot
succeed as a facilities-based carrier, it certainly can serve its customers as a reseller — as it, in
fact. does in some circumstances: “Fones4 All has actually ordered thousands of resale lines
from AT&T.” Opening Comments of Fones4All Corporation (U-6638-C) on Decision
Confirming the Assigned Administrative Law Judge’s Ruling Granting in Part the Motion for
Enforcement of Decision 06-01-043, Application of Pacific Bell, Application 05-07-024, at 8
{Cal. P.UL.C. May 11, 2006).

" FonesdAll Comments at 16 & 1.26.
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3. No Substantial Question Has Been Rased Regarding BellSouth’s Qualifications
To Control Ticensces

The alfegutions concerming BellSouth’s purported misconduct suffer from the same
defects: there 1s no basis to support these claims: and, in any event, they are being addressed in
. - . 14 N - - -
other, more appropriate fora or proceedimgs. Moreover, none of the issues raised 1s related 1o,
or will be affected by, the merger with AT&T. They should not be considered in this
- 26
proceeding.

1. BellSouth’s CLEC Offenings Comply with All Applicable FCC Rules

BellSouth’s record clearty shows that i1 not only meets its obligations under federal and
stile law, but that 5t has gone above and beyvond those requirements to assist its wholesale
customers. As shown below. the opponents’ clinms are unsupported by the facts and

misconstrue BelfSouth's legal ebligations,

" BarthLink attempts to question the character gualifications of BellSouth by suggesting a
pattern of non-compliance based on three consent decrees and a Notice of Apparent Liability
involving BellSouth. FarthLink Comments, Exh. C. The Commission has stated explicitly in
prior mrerger reviews that “the Commission does not consider matters resolved in consent
decrees adjudicated misconduct for the purposes of assessing an applicant’s character
qualifications.” Cingular/AT& T Wireless Merger Order % 53. Moreover, two of the consent
decrees were entered 1nto more than five years ago, and the July 17, 2003 Consent Decree
concerning allegations that BellSouth had marketed and provisioned in-region intetLATA
serviees i states prior to being authorized to do se and had improperly rejected orders of CLEC
end users seeking to obtain service mvolved conduct that was discovered, self-reported and
voluntarily corrected by BellSowth. fr re BeliSouth Corp., Order, 18 FCC Red. 15135 (July 17,
2003).

" See In re Applications of XO Communications, Inc., for Consent to Transfer Control of
Licenses and Authorizations Pursuant to Sections 214 and 310(d) of the Communications Act
and Petition for Declararory Ruling Pursuant to Seciion 310¢b)(4) of the Communications Aci,
Memorandum Opinton, Order and Authorization, 17 FCC Red. 19212, 192179 13
(IB/WTB/WCB Oct. 3. 2002) (explaining the FCC’s policy “when evaluating transfer of control
applications under section 310{d) ... not [to] re-evaluate the qualifications of the transferor”
particularly in instances in which “no issues have been raised that would require vs to re-evaluate
the basic qualifications of the transteror”).
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a. TS s UNE-P-Replacement Solution

There is no basis for Saturn Telecommunication Services, Inc s (“STS™) allegation that
BetiSouth deliberately sought to harm STS s business by forcing STS 1o spend large sums of
money to implement a network solution to replace STS's UNLE-P Hnes, and then informing STS
that the solution necded 1o be replaced with more expensive network components.”’ As STS’s
comments indicate, BellSouth and STS worked coltaboratively to design. develop and implement
a facilities-based serving arrangement as a UNE-P rcplaccmcm,:: STS has migrated the majority
of its customers to the new network facitities using unbundled 1281 loops commingled with
spectal access services provided on the fiber ring. For the remmaining customers, STS and
BellSouth inntially planned that STS could use non-designed unbundled DSO loops commingled
with special access serviees. In February 2006, as soon as BellSouth realized these plans were
technically mfeasible, 1t informed STS, and the parties began discussing alternatives. Notably,
onc month later, the Executive Vice Prcsidml of STS. Keith Kramer, wrote BellSouth praising

3

the compantes” cooperation.” BellSouth has also made a detailed settlement proposal that would

permit STS to provide service 1o its customers on a cost-cffective basis. and BellSouth remains

open to further discussions with STS, o any event, STS has tiled a complaint regarding this

muatier with the Florida Public Service Commission:™ therefore, this matter should not be

. 25
considered here.

“USTS Comments at 13.

Cld 27,

2 E-mail from Keith Kramer, STS, to Donna G. Harley, BeliSouth (March 31, 20006} (stating that
“fo]nce we get past this last problem, 1 think that we can all say that both companies have

worked very hard to show that the new rules really are in the best interest of competition, and the
consumers. . .. [TThe network that has been tnstalled has worked extraordinanly well.”).

' See Saturn Telecommunication Services Inc. d/b/a STS Telecom [STS] (Gold) - Emergency
Petition Agcainst BellSouth Telecommunications, Ine. 1o Require BellSouth o Honor
Footnote continued on next page
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b, Restoration of Service Following Hurricane Wilma

Equatly without ment 1s STS s claim that, following Hurricane Wilma in 2005, BellSouth
mtonned STS™s customers that service could be restored immediately if they switched 10
BellSouth.™ In the attermath of that storm, STS notificd BellSouth in writing that it beheved
BellSouth had enpaged in discrimination with respect to eight STS customers. In the one
mstance where STS provided sutficient information for BetlSouth 1o investigate the claim.
Bellsouth fully examined STS's claims of alleged discrimination and demonstrated they were
unfounded. In all other instances, despite BellSouth’s requests, STS failed to provide sufficient
miormation for BeliSouth to conduct an mvestigation. Moreover, BellSouth discussed the

complaimts with STS, and STS did not pursue its complaints further.
¢ SwiltTel Outages

swittTel’s alfegation that its relationship with BellSouth has been “plagued”™ with
problems because of “BellSouth’s alleged failure to adhere to the terms and conditions™ of the
parties” interconnection agreement is wrong.”  BellSouth worked diligently with SwiftTel to try

to 1dentify and isolate the problem and assist with any solution in each of the “occasions™ about

Footnote continued from previous page
Commitments and 1o Prevent Anticompetitive and Monopolistic Behavior, Florida PSC Docket
No. 060435, Document No. 04824-06 (June 5, 20006), available at http://www floridapsc.com/

~ =T

hbmr}u FILINGS/06/04824-06/04824-06 PDI-,

" See WorldCom/MCI Me'rger Order Y 215 (finding that an unresolved claim being adjudicated
in U.S. District Conrt was “not a sufficient basis to conclude that the merger is not in the public
interest”); MeCaw/AT&T Merger Orefer % 123 (holding that the Commission “will not consider
arguments in [merger) pmc,eedingl s] that are better addressed 1in other Commmussion proceedings,
or other legal fora ... .7); see also SBC/AT&T Merger Order 175 & n.493; Cingular/AT&T
Wireless Merger Order 1M 49-51, 56 n.222; GM/Hughes Merger Order ¥ 304- 09, 313-14;
SBC/Ameritech Merger Ovder 4% 518, 9 557-39.

“*STS Comments at 14.

" SwiftTel Comments at 2.
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which SwiltTel cm‘npl;]ins.:z‘\' Moreover, SwiftTel’s complaints about a service outage reiates to
o situation i owhich the service loss stemmed solely from SwiftTel's failure to pay its involices in
atimely manner. desptte numerous warnings from BellSouth, As seon as SwiftTel made the
reguired payments. BellSouth restored service. Inany event, these claims are the subject of a
owsuit SwiltTet filed m the Superior Court of Fulton County, Georgia,” and are unrelated 1o
this merger.

d. BeltSouth’s Marketing Practices

Imagre Access, [ne.’s arguments that BellSouth’s custoiner retention and winback
practices are “designed to diseriminate and climinate its resale compclilion”‘m are ipaccurate and
misconstrue the law. These parties chatlenge BellSouth’s cash-back incentives and bundling
promotions on the grounds that they are discriminatory and violate the Commission’s rules.”!
However, BeilSouth™s marketimg practices are consisient with the plain language of the 1996
Act. the Commssion’s rules and orders and at lcast one federal court decision. First, the

©

Commission has made it clear. by defining “promotions™ to refer “only . . . to price discounts

Srom stundard offerings that will remain available for resale at wholesale rates, i.e.. temporary

“n several cases. the problems raised by SwiftTel were caused by SwiftTel’s, not BellSouth’s,
netwirk. Inaddition, SwiltTel implies 1t was singularly atfected by an equipment fatlure that in
fact aused a service interruption for other customers served by the same equipment, which
BelSouth repaired as quickly as possible.

™ Beeause the lawsuit is o matter within the primary jurisdiction of the Georgia Public Service
Connassion (CGPSC™), BellSouth has asked the court to dismiss the lawsuit or, in the
alicruative, stay 1t while SwifiTel’s claims are addressed in administrative proceedings before the
GPSC See SwifiTel Comme 'ns, Inc. and Cybersouth Networks, Inc. v. BellSouth Telecomms.,
fne. Defendant’s Motion to Dismiss or, in the Alternative, for a Stay, Civ. A. No. 2005-CV-
99434 (Ga. Super. Ct. Fulton County June 9, 2005).

0 .
Image Access Comments at 7.
Y at 749,




price discornts.” that BellSouth is not required to rescll marketing incentives to CLECS,
contrary to hmage Access’s clamms. This interpretation of the Commission’s rules was recently
confirmed hy the United States District Court for the Western District of North Carolina.”
Sceond, notling in the Act requares that 1LECs offer for resale at wholesale discounts
“any telecommunications service that the [11L.1:C) provides at retail 1o subsceribers who are not
telecommunications carriers.” ™ As the statute itself makes clear, the resale obligation does not
extend to non-telecommunications services that the ILEC provides, or to any services provided
hy an entity other than the ILEC. Conscguently. there is no obligation for the ILEC to resel]
bundles consisting of telecommunications and non-telccommunications services.™
2. BellSouth Has Fatthiully Implemented the Commission’s Wireline

Broadband Order und Is Prepared To Negotiate Commercial Agreements
for a Varicty of Broadband Services

LLarthLink and the Federation of Internet Solution Providers of the Americas, [nc.

(“FISPA™) assert that BellSouth has imposed several allegedly anticompetitive restrictions

Y i re Tplementation of the Local Competition Provisions in the Telecommunications Act of
996, First Report and Order, 11 FCU Red. 15499, 15970 9 948 (Aug. 8, 1996) {(cmphasis
added). The Commission further concluded that “short-term promotional prices,” which are
detined as “promotions of up to 90 days.” “do not constitute retail rates for the underlying
services and are thus not subject to the wholesale rate obligation.” /d. ¥ 949, see also 47 C F.R.
§ 51.013{0)(2). Thus, only promotional pricing tasting for periods greater than 90 days must be
offered for resale at the wholesale discount. '

Y BellSouth Telecomms., Inc. v. Sanford ef al.. No. 3:05CV345-MU, slip op. at 6 (W.D.N.C.
May 15, 2006), notice of appeal (June 9, 2006).

AT US.C§ 251C)@XAY. see In re Policy and Rules Concerning the Interstate, Interexchange
Markeiplace, Report and Order, 16 FCC Red. 7418, 74259 12 {(Mar. 30, 2001) (authorizing
ILECSs 10 sell bundles including local and enhanced scrvices, subject to safeguards inchuding the
obligation to offer “local exchange service separately on an unbundled tanffed basis if they
bundle the service™).

™ An ILEC must, however, offer for resale each component of a mixed bundle that constitutes a
telecommunications service being provided by the ILEC at the tariffed rate for the stand-alone
service minus the wholesale discount. BellSouth meets that obligation.
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reearding wholesale broadband services. ™ For example. LarthLink claims that BellSouth
required Banthlank to accept allegedly anticompetinive restrictions as a condition for renewal of
the RBAN agreement. LarthLink conveniently omits crucial details of those negotiations.
FarthLink was not oidy secking an extenston, but also lower RBAN rates. In consideration for
lower RBAN rates and a multi-year extension, BellSouth asked for, and EarthLink agreed 10, a
resale restriction and a class of serviee provision under which RBAN is to be provisioned on
residential BellSouth voice lines. ™

Stmilarly. FarthLink’s claims that BellSouth conditioned an RBAN agreement with New
Fdge, an EarthLink subsidiary, on the alleged “removal ot all collocated facilities” and an
“agreement not to offer VOIP services in the BellSouth n:gio»n“’ﬂ’R are untrue. During the
negotiations. BellSouth expressed concern about and sought a “better understanding of” New
Ldge’s plans potentially to offer VolP over the RBAN platform. but BellSouth made clear that it
was not asking “New Edge to restrict their customer’s use of third party VoIP service.”™ So too,
afthough the parties discussed the “opportunity for New Edge to redeploy its existing collocation
arrangements” in BellSouth’s central offices to areas outside the BellSouth region, this
discussion was 1 the context of BellSouth’s destre for “New Edge to maximize the number of
subs on the RBAN platform.” which New FEdge was willing to consider in exchange for a “very

. . | . , 40
long-term commitment from [BellSouth] to have continued access to [BellSouth’s] network.

* FarthLink Comments at 29-30; FISPA Comments at |,

" The resale restriction ensures that FarthLink does not create a secondary market for the lower-
priced RBAN, while the residential line requirement was in direct response to EarthLink’s
representations that lower RBAN rates were necessary to serve the residential market, which
FarthLink claimed was its primary markct.

* EarthLink Comments at 30,
* Ii-mail from Kent Dallas, BeliSouth, to Rob McMillin, New Edge (Feb. 28, 2006).
A0
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Wiith respect to the allegations that BellSouth is refusing to provide certain wholesale
DST services, BellSouths i the process of elinmnating a specific form of DSL., known as
Permanent Virtual Cireutt or PVC-based DSL, for both its retail operations and for third-party
customers of wholesale DS because it conflicts with the new., upgraded DSLAM cards that are
being deployed in the BellSouth network.! Farthl.ink s subsidiary New Edge 1s. therefore, not
umiquely atfected by this technology-based decision. Moreover. consistent with the FCCs
Wireline Broadband Order, BellSouth is not required to separate out and offer as a common
carrier service the underlying IXST transport component of its wireline broadband Internet access

services and is not required 1o offer existing services 10 new customers or to existing customers

il

at new locations.™ As contemplated by the Wireline Broadhand Order, effective May 17, 2006,

BellSouth stopped accepting orders Tor PV C-based cireuits at new customer locations, On
November 16, 2006 (one year from the effective date of the Wireline Broadband Order),

BeltSouth will begin disconnecting any remaining PVC-based subscribers.

*' BellSouth is deploying these new. upgraded DSLAM cards as part of BellSouth’s efTorts to
build out and enhanee its transport network 1o meet the growing broadband demands of its
customers. By contesting the climination of PVC-based DSL, EarthLink ts effectively secking to
thwart BellSouth’s network upgrades and infrastructure improvements, which is in direct conflict
with EarthLink’s purported desire for greater “innovation throughout networks.” EarthLink
Comments at 36. ‘

* Wireline Broudband Order 180,

" Simitarly, as to FISPA’s claim that BellSouth docs not make available for wholesale the 256
Kbps or 6 Mbps versions of DSL.. FISPA Comments at 1-2, BellSouth s under no obligation to
do so. BellSouth’s 6 Mbps DSI. service became available to end vsers after the effective date of
the Wireline Broadband Ovder; thus, there is no requirement that BellSouth make available the 6
Mbps transport component avatlable to FISPA or any other third party. Regarding the 256 Kbps
service, consistent with the Wireline Broadband Order, BeltSouth is continuing to provide the
scrvice at locations in existence as of the effective date of that order but is not offernng the
service at new end-user locations,

Cbeyond’'s complaint concerning BellSouth’s willingness to negotiate line sharing
agreements 1s misguided. Cbheyond Comments at 8. The FCC has made it abundantly clear that
BeltSouth is not required to provide line sharing under Section 251, Triennial Review Order Y
255-63, nor 1s line sharing required under Section 271, Furthermore, there 1s relatively little

Footnote continued on next page
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3. BellSouth’s Retail and Wholesale Pricing Fully Complies with State and
Federal Requirements

Access Integrated Networks, Inc. ("AINT) elaims that BellSouth’s effective retail prices
are substantially lower than the wholesate rates AIN must pay under the agreement currently in
place between BeltSouth and AIN. AIN suggests “a pricing formula or cap be created to ensure
that wholesale prices available to CLECs . are linked to the retail prices.”™ BellSouth’s retail
rates are fully consistent with state regulatory requirements and provide no basis for Commission
actton in this proceeding. Morcover, rates in commercial agreements between BellSouth and
CLECs reflect market conditions and pricing at the time of therr negotiation. By nevotiating a
commercial agreement, AIN sccures consistent pricing over the term of the agreement regardless
of subscquent changes 1n market conditions. 1t is not surprising that, over that same period,
BeltSouth’s retail prices may rise or fall. AIN secks to have its cake and eat it too: 1t wants the
advantages of a term commitmend with none of the risk. ‘There 15 no legal or policy justification
for the Commission to Intervene i (his deregulated commercial negotiation.

[ikewise, there is no basis to COMPTEL s and other parties” allegations that. among
other things, the discount provisions of BellSouth’s special aceess contracts effectively require
customers to purchase from BellSouth all of their special access circuits - even those for which
there arc competitive alternatives.” COMPTEL and other parties have made nearly identical

arguments in their comments in the Commission’s rulemaking on special access rates for price

Footnote continued from previous page
demand for line sharing in BellSouth’s region, and BellSouth has negotiated a commercial line
sharing agreement with the only carrier with any significant number of arrangements in place.

# AIN Comments at 3.

# COMPTEL Pet. at 2; Sprint Nextel Comments at 15.
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cap LECs.™ As explained in detail in that proceeding, those arguments rely on the faulty

premise “that there 1s mmimal or no competition [for special access services] and that the ILECs
have market power.”™” This assertion was effectively rebutted by BellSouth wn that proceeding.
and by Applicants in the Public Interest Statement™ and in the Joint Opposition and Reply to
Comments. It is also inconsistent with the Commission’s finding that, except in limited
circumstances, there is substantial competition for special access services, so regulatory
intervention 1s unwarranted. In all events, however, whether BellSouth’s pricing structure for
special access services is improper is unrelated to the merger, is already the subject of another

Commission proceeding and should not be addressed here,

C. The New Jersey Ratepayer Advocate’s Complaints about Declines in Service
Quality Are Misleading and Irrelevant

The New Jersey Ratepaver Advocate, which asked the New Jersey Board of Public
Ulttlities to approve the merger expeditiously in the state for which the New Jersey Ratepayer
Advocate is responsible, nonetheless has opposed the merger here and presented to this
Commission a misleading attack on service quality in AT&T’s and BellSouth’s regions. This
altack is based on a skewed selection of statistics and is devoid of any consideration of the

relevant state regulatory regimes. For example, the New Jersey Ratepayer Advocate

ot re Special Access Rates for Price Cap Local Exchange Carviers, AT&T Corp. Petition for
Rulemaking to Reform Regulation of Incumbent Local Fxchanyge Carrier Rates for Interstate
Special Aceess Services, Order and Notice of Proposed Rulemaking, 20 FCC Red. 1994 (Jan. 31,
2005).

17 See Reply Comments of BellSouth, In re Special Access Rates for Price Cap Local Exchange
Carriers, AT&T Corp. Petition for Rulemaking to Reform Regulation of Incumbent Local
Exchange Carrier Rates for Interstate Special Access Services, WC Docket No. 05-25, at 44
{July 29_ 2005).

1, at 19-40.

* Public Interest Statement 55-57, 59-60).

* Joint Opposition and Reply to Comments at 16-17, 22-235; see also Carlton/Sider Reply Decl.
9 23-26; 35-36.
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“illustrative[ly]™" cites Commission statistics for one state - Kansas  for two years, 2000 and
2005, to support its claim that “[slervice quality is declining in AT&T['s] region[ . But. this
analysis is neither valid nor illustrative. In fact, Commission data show the contrary is true.™
The New Jersey Ratepayer Advocate also suggests that consumecrs are experiencing
declining service fevels in Florida and uses the average installation interval in Florida for
residential customers as purported evidence for its conclusion.”® The increase in the reported
wterval from 1.2 days from 2000 through 2003 compared to 1.5 in 2004 and 1.7 in 2005 is not an
indrication ol any type of decline in the overall level of service that BellSouth provides to
consumers. In 2004 and 2005, BellSouth’s region generally, and Florida specifically,
experienced devastating hurricane seasons, mcluding -hurricancs Frances, Tvan and feanne n
7004 and Katrina, Rita and Wilina in 2005, While some hurricanes may not affect a particular
state such as Florida directly, the recovery etforts necessary to respond to a hurricane place a
strain on BellSouth’s resources region-wide due to a need to redeploy personnel to the most

affected arcas. Responding to these hurricanes caused a slight increase in BellSouth’s average

" Baldwin & Bosley Decl. 4 238,
" NIRPA Comments at 20; see Baldwin & Bosley Decl. 4 237.

! For instance, the average repair interval across all of AT&T’s region dropped from 36.1 hours
in 2000 to 26.5 hours in 2005 a decrease of more than 26 percent. FCC Report 43-05, the
ARMIS Service Quality Report, Average Service Interval in Days, AT&T (formerty SBC),
Business & Residence (run date June 8, 2006). And, repeat out-of-service trouble reports as a
percentage of initial out-of-service reports similarly declined, from 20.9 percent in 2000 to 15.5
percent in 2005. FCC Report 43-05, the ARMIS Service Quality Report, Repeat Qut-of-Service
Trouble Reports as a Percentage of Initial Qut-of-Service Trouble Reports, AT&T (formerly
SBCY, Business & Residence (run date June 8, 2006). Finally, contrary to the implication of the
New Jersey Ratepayer Advocate’s “Hlustrative” analysis, AT&T had no significant increase
across Its region in the average installation interval metric from 2000 to 2005. Indeed, measured
from 2001 to 2005, the interval actually dechned, from 2.0 days to 1.8 days. FCC Report 43-05,
the ARMIS Service Quality Report, Average Installation Interval in Days, AT&T (formerly
~BC), Business & Residence (run date June &, 20006).

" Baldwin & Bosley Decl. 44 235-236.




installation intervals and is not an indication of poor scrvice quality as the New Jersey Ratepayer
Advocate crroncously suggests.

With respect to Kansas. the New Jersey Ratepaycer Advocate fails to note that the data
(rom which it cites show that AT&T is within the regulatory service standards set by the state.”
The New lersey Ratepayer Advocate also overlooks that the Kansas Corporation Commission
recently decided not 1o increasce reguelation of service quality, finding that “the market place,

% In that

together with the existing standards will serve as the most effective regulator.
proceeding, cven the Citiven's Utility Ratepayer Board (the New Jersey Ratepaver Advocate’s
counterpart in Kansas) “scemed 1o admit that there are no glaring problems regarding service

quality in Kansas.”

. Cheyond's Allegations That the Merger Will Diminish Service Quality Are
Unfounded, as Are Its Claums About Applicants” Ordering Processes

Cheyond alleges that the merger will resuit in the “standardization” of “unlair” or
“anticompetitive” practices.”® Cheyond supplies no evidence to support its claims and cannot,
for they are baseless. Like the allegations of specific imsconduct discussed in the SBC/AT&ET

Merger Order, the alleged “anlicompetitive practices” of Applicants should not be considered in

7 Compare In re General Investigation into Modification of the Quality of Service Standards,
Dkt No. 05-GIMT-187-GIT, Order (Kan. Corp. Comin’n Dec. 24, 1996) (establishing a guality
of service plan with an Average Repair Interval standard of 30 hours) with FCC Report 43-05,
the ARMIS Service Quality Report, Average Service Interval in Days, AT&T (formerly SBC),
Business & Residence (run date June 8, 2006) (showing AT&T’s service interval in Kansas as
between 1.7 and 27.1 hours for every reported year from 1994 to 2005).

* Inn re General Investigation into Modification of the Quality of Service Standards, Order on
Motions of Sprint, SWBT, and Cox, Docket No. 05-GIMT-187-GIT 33 (Kan. Corp. Comm’n
Aug 5. 2005).

YId 430
" See Chevond Comments at 7-8, 83, 95; Falvey Decl. 99 10-14; Youngers Decl. 1 6.
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thes merger proceeding because this conduct is independent of the merger and can be addressed

. 30 . . . -
meother proceedings. ™ Inany event, these allegations do not withstand the slightest scrutiny.

Contrary 1o Cheyond’s claim,” AT&T does not “refuse” to expedite LNP orders. As

A& states moats CLEC Handbook, and, thus, as CLECSs are aware, AT&T processes requests
and orders tor LNP using the industry standard due date intervals recommended by the Norih
Amcerican Numbering Counsel (“NANC™)."" Adherence to the NANC process complies with the
¢ onmmssion’s guidelines for Inter-Service Provider LNP Operations Flows.

Likewise, AT&T s "requirement” that CLECs submit orders individually, rather than via
spreadsheet.”” sunply refleets the ordering requirements that the industry (including the CLECS)
adopted in Orderig and Billing Forum (“OBF”} standards and other collaborative fora. Under
those generaliy agreed-upon requirements, CLECS must submit individual orders (whether a
L ocal Service Request or Access Serviee Request) when requesting a wholesale product from

another caurier. AT& T s operations support systems follow these industry requirements.

YSBCIAT&T Morger Order Y 175 & n.493; accord Cingular/AT&T Wireless Merger Order
9 40-51, 36 0n.222: GM/Hughes Merger Orvder V4 304-09, 313-14; SBC/Ameritech Merger
Chekoy AN SR 357-39; WorldCom/MCT Merger Order § 215; McCaw/AT&T Merger Order

SR
T Sec Falvey Decl 910

“ See. eg . SBC (Missouri, Oklahoma, Kansas, Arkansas & Texas) Local Number Portability
(ENI"), at 8, available at https://clec.att.com/clec_documents/unrestr/hb/swbt/1 181/
SWEL20LNP doc. AT&T s interconnection agreements with the CLECs (including Xspedius,
whose declaration asserts that AT&T “refuses” to expedite LNP orders) also state that AT&T
will limplement number portability consistent with the NANC guidelines. See AT&T - Xspedius
Foxas [CAL Attachment 14, § 2.1; see also North American Numbering Counctil, Inter-Service
I'rovider LNP Operations Flows - Provisioning (Apr. 25, 1997), available at

http:Ywww fee.goviweb/tapd/

Nanc/gnllw 14 ppt (setting forth the applicable NANC guidelines).

“Inre Tel No. Portability, Sccond Report and Order, 12 FCC Red. 12281, 12315-16 19 56-58
(1997) (adopting the NANC recommendations).

“ See Falvey Decl. qI11.




AT& s position 1s plandy reasonable. Without the expenditure of substantial resources,
the multiple spreadsheet formats used by CLECs would prevent AT&T from ensuring that a set
of orders meludes all the information necessary to process the orders unless AT&T personnel
famtharized themselves with the format and content of every spreadsheet vsed by each CLEC.
Maorcover, AT&T would be required. upon recerving the spreadsheet, to input the data for each
order into AT& T s OSS for the CLEC. The responsibility (and accompanying costs) of order
preparation would effectively be shefted trom the CLEC to AT&T, whereas OBF standards make
order preparation the responsibility of the ordering party.*

The charges Cheyond presses against AT&T’s dispute resolution process® similarly
iznore the facts. First, it 1s unelear whether the opponents are referring to AT&T’s Billing
Adjustment and Claims Process. or 1o the dispute resolution process defined 1n the
mterconuection agreetnent. In cither event, the opponents” assertions are flatly wrong. AT&T’s
Billing Adpustnent and Claims process is “clearly defined.” It 1s based on special collaborative
sessions dormg the CULEC User Forum, and 1t is posted on AT&T s CLEC Online Website.®
The process gives o CLEC the option of submitting its billing claims via either the standardized
form or the online Exclaim system. A'I‘&"F even provides a training package to CLECs for the

Exclam system.

“ See. e.g.. Alliance for Telecommunications Industry Solutions, Local Service Request (LSR)
Form Preparation Guide - Local Service Ovdering Guidelines Industry Support Interface, ATIS
Document No. ATIS-0405071-0012 (1ssued Nov. 4, 2005), § 3.1, at 3-1 (“Exhbit 1 depicts an
LSR [Local Service Request] form with each of the entry fields numbered. . .. This form is
prepared by the customer and is submitted to the Service Center (SC) for the ordering of local
service”) {emphasis in original).

“ Cheyond Conunents at 78-79; Falvey Decl. § 13.

““The CLEC Online Website is located at hitps://clec_sbe.com/clec/hb/shell.cfm?section=
187&hb=1151.
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urthermore, the opponents” assertion that AT& T “simply denies”™ CLEC billing
disputes”” is a conelusory statement without reference to a sigle spectiic mstance in which this
1s alleged to have happencd.(’s CLECs must provide specitied data for AT& T to process the
billing claim. If those date are insufficient for AT&T (o determine the validity of the claim, it
wHl be denied without prejudice. to permit the resubmission of the claim with more complete
intormation. If the resubmission provides enough information to process the claim, AT&T will
do so. and will provide the CLEC with a resolution letter and any appropriate credits or
adjustiments. In addition. 1fa CLEC disagrees with AT& T s disposttion of'its claims, all of
AT& T s intercennection agreements set forth specific dispute resotution procedures.

Moreover, merger opponents” bald claim that AT&T “does not pay™ the penaltics or
damages required by state performance or remedy plans®® is untrue. AT&1 has paid to CLECS
the liquidated damages required by performance and remedy plans, within the time limits set by
the plans. Any suggestion that AT&T has deliberately withheld payments duc under these plans
is unfounded.™

Cheyond's complaints with respeet to BellSouth’s practices are equally unfounded. For
example, Cheyond complains that BellSouth™s UNE provisioning, provisioning inlervals and

loop modification policics are inferior to AT&T’s.”" But many of the policies referenced by

(beyond - and the apparent differences between Applicants — are dictated by state requirements:

for example, UNE provisioning intervals are set forth in the performance plans ordered by the

" Falvey Decl. 4 13,

UL 47 US.CL$ 309(d)()) (requiring petitions 1o deny 1o be accompanied by an affidavit
containing “‘spectfic allegations of fact™).

“ Falvey Decl. 9 14: Youngers Decl. § 7.
" Prysart, Watkins & Kissel Reply Decl. 4 18

B Cbeyond Comments at 84-85; Falvey Dccl. at 4-6; Youngers Decl. at 3.
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state comnussions. Similarly, loop modiication procedures are subject o state regulatory
requiremnents. . Moreover, Cheyond's comparisons are based on faulty or incomplete
miormation. BellSouth does not have a ten-day special access provisioning interval; rather the
class of service. complexity of the request and tacility availability dictate the appropriate
interval.” BellSouth™s DS1 special access interval is between five and cight business days.”
Cheyond’s remaining allegations are based on misleading comparisons. While BellSouth
dees not provide commercial agreements for tariffed services including loops and transport,
BellSouth 1s willing to negotiate specilic volume and term discounts for tariffed services.
Indecd. BeliSouth has already negotiated several such agreements.” Likewise. BellSouth
performs loop moditication for CLECS 0 the exact same manner that it performs such
modifications {or itself, demonstrating neither anti-competitive itent nor effect. Further,
BellSouth’s scecurily deposit requirements are conststent with indostry norms, intended only to
prodect against potential losses for uncollectible revenue. Cheyond’s suggestion that such

. - . . LTk . .
policies are out of the ordinary or are anti-competitive”™ does not withstand scrutiny.

" See, e.g., Petition Regarding the Establishment of a Generic Proceeding on Change of Law
and Nondiscriminatory Pricing for UNEs, Final Order Resolving Disputed Issues, Alabama
Docket No. 29543, at 60, 62-63 (Apr. 20, 20006) (Issucs 26-27); Petition (o Establish Generic
Docket to Consider Amendments to Interconnection Agreements Resulting from Changes in Law,
by BellSouth Telecommunications, [nc., Second Order on Generic Proceeding, Florida Docket
No. 041269-TP, Order No. PSC-06-0299-FOF-TP, at 84, 87 (Issues 26-27) {Apr. 17, 2006).

' BellSouth Guide To Interconnection, Section 1.2.3 - Provisioning Intervals, Table Speciat

Access Service Intervals, af http:/interconnection.bellsouth.com/reference library/guides/leo/
geticQ0 index htm,

1
" Pate & Graulich Reply Decl. 49 5, 23.

e Cheyond Comments at 84-85.




Vagne criticisms of BellSouth™s ordenng system based on asserted differences between
AT&T and BellSouth's systems are equally uncompelling.”” BellSouth’s LENS and CAFVE
systems comply fully with all apphicable requirements under Sections 251 and 271, providing
CLECs with nondiscrinunatory and timely access to BellSouth’s ordering facilities. Similarly,
BeliSouth provides CLECs with a straightforward means to request expedited treatment for a
L.ocal Service Request at the ime of submission of the order to BellSouth. Mr. Falvey's

. - s 7
unsupported suggestion that this process “is extremely poor™ is simply untrue.’

i Falvey 1ecl. § 7.
A RIS
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Appendix B:
Customer Statements




